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DIRECTORY  OF  THE  JUDICIARY  DEPARTMENT 
OF  THE  STATE  OF  ILLINOIS. 

COERECTED  TO  DECEMBEB  18,  1914. 


The  Judiciary  department  of  the  State  of  Illinois  Is  composed  of 
(1)  the  Supreme  Ck)urt;  (2)  Appellate  Courts;  (3)  Circuit  Courts; 
(4)  Courts  ot  Cook  County;  (5)  City  Courts;  (6)  Municipal  Court 
of  Chicago;   (7)  County  and  Probate  Courts. 

(1)  THE  SUPREME  COURT. 


The  Supreme  Court  consists  of  seven  Justices,  elected  for  a  term 
of  nine  years,  one  from  each  of  the  seven  districts  into  which  the 
State  is  divided. 

Formerly  the  State  was  divided  into  three  grand  divisions.  South- 
em,  Central  and  Northern,  In  which  the  terms  were  held,  with  one 
clerk  for  each  of  the  three  grand  divisions  elected  for  a  term  of  six 
years,  the  court  sitting  at  Mount  Vernon,  Springfield  and  Ottawa. 

In  1897  these  divisions  were  consolidated  into  one,  comprising  the 
entire  State,  and  provision  made  that  all  terms  of  the  court  be  held 
in  the  city  of  Springfield,  on  the  first  Tuesday  In  October,  Decem- 
ber, February,  April  and  June  of  each  year. 

BEPOBTEB. 

Samtjxl  p.  iBwnr..... Bloomington. 

jtrencES. 

First  District — Alonzo  K.  Vickers East  St  Loul& 

Second  District — William  M.  Fabmeb Vandalla. 

Third  District — Fbank   K.   Dunn Charleston. 

Fourth  District — Geobge  A.  Cooke Aledo. 

Fifth  District — Chables  C.  Cbaio Galesburg. 

Bixth  District — James  H.  Cabtwbight Oregon. 

Seventh  District — Obbin  N.  Cabteb Chicago. 

The  Chief  Justice  is  chosen  by  the  court,  annually,  at  the  June 
term.  The  rule  of  the  court  is  to  select  as  successor  to  the  presid- 
ing Justice  the  Justice  next  in  order  of  seniority  who  has  not  served 
as  Chief  Justice  within  six  years  last  past.  Mr.  Justice  Cartwrlght 
is  the  present  Chief  Justice. 

GLEBK. 

Chables  W.  Vail,  Chicago. 

libbabian. 
Ralph  H.  Wilkin,  Springfield. 

(lU) 


iv  Appellate  Coubts  op  Illinois. 

(2)  APPELLATE  COURTS. 

These  Courts  are  held  by  the  Judges  of  the  Circuit  Courts  as- 
signed by  the  Supreme  Court  for  a  term  of  three  years.  One  clerk 
is  elected  in  each  district. 

REPORTERS. 

Reported  by  the  publishers'  editorial  staff. 


•  FIRST  DISTRICT. 

Composed  of  the  county  of  Cook. 

Court  sits  at  Chicago  on  the  first  Tuesdays  of  March  and  October. 

Clebk — James  S.  Mclnerney,  Ashland  Block,  Chicago. 

Edward  O.  Brown,  Presiding  Justice,  Ashland  Block,  Chicago. 

Wm.  H.  McSurfly,  Justice,  Ashland  Block,  Chicago. 

Frank  Baker,  Justice,  Ashland  Block,  Chicago. 

BRANCH  B.* 
Albert  C.  Barnes,  Presiding  Justice,  Ashland  Block,  Chicago. 
Martin  M.  Gridlet,  Justice,  Ashland  Block,  Chicago. 
Frederick  A.  Smith,  Justice,  Ashland  Block,  Chicago. 


BRANCH  C.** 
James  S.  Baume,  Presiding  Justice,  Galena. 
Warren  W.  Duncan,  Justice,  Marlon. 
Kmebt  C.  Graves,  Justice,  Geneseo. 


BRANCH  D.** 
Joseph  H.  Fitch,  Presiding  Justice,  Ashland  Block,  Chicaga 
Kickham  Scanlan,  Justice,  Ashland  Block,  Chicago. 
Hugo  Pam,  Justice,  Ashland  Block,  Chicago. 

SECOND  DISTRICT. 
Composed  of  the  counties  of  Boone,  Bureau,  Carroll,  DeKalb,  Du- 
page, Grundy,  Henderson,  Henry,  Iroquois,  Jo  Daviess,  Kane, 
Kankakee,  Kendall,  Knox,  Lake,  La  Salle,  Lee,  Livingston.  Mar* 
shall,  McHenry,  Mercer,  Ogle,  Peoria,  Putnam,  Rock  Island, 
Stark,  Stephenson,  Warren,  Whiteside,  Will,  Winnebago  and 
Woodford. 
Court  sits  at  Ottawa,  La  Salle  county,  on  the  first  Tuesdays  in 

April  and  October. 
CuBBK^-Chrlstopher  C.  Duffy,  Ottawa. 

Dorrance  Dibell,  Presiding  Justice,  Joliet. 
DuANE  J.  Carnes,  Justice,  Sycamore. 
John  M.  Niehaus,  Justice,  Peoria. 

THIRD  DISTRICT. 
Composed  of  the  counties  of  Adams,  Brown,  Calhoun,  Cass,  Cham- 
paign, Christian,  Clark,  Coles,  Cumberland,  DeWltt,  Douglas, 
Edgar,  Ford,  Fulton,  Greene,  Hancock,  Jersey,  Logan,  Macon, 
Macoupin,  Mason,  McDonough,  McLean,  Menard,  Montgomery, 
Morgan,  Moultrie,  Piatt,  Pike,  Sangamon,  Schuyler,  Scott. 
Shelby,  Tazewell  and  Vermilion. 
Court  sits  at  Springfield,  Sangamon  county,  on  the  first  Tuesdays 

in  April  and  October. 
Clerk — George  L.  Tipton,  Springfield. 

George  W.  Thompson,  Presiding  Justice,  Galesburg. 
Edgar  Eldredge,  Justice,  Ottawa. 
WiLLiA^t  B.  Scholfield,  Justice,  Marshall. 


•  This  court  Is  a  branch  of  the  Appellate  Court  of  the  first  district,  and  Is 
held  by  three  Judges  of  the  Circuit  Court,  designated  and  assigned  by  the  Su- 
preme Court  under  the  pro-lslons  of  the  act  of  the  General  Assembly,  ap- 
proved June   2,   1897.     Kurd's  Statutes,    18'J7,    508,   Laws  of  1897.   186.  J.  A  ▲» 

f      2981.  m      ^         mm     mmm 

••  Established  under  act  of  June  I,  1911.  J.  A    A.  |  2989. 


ClBCUIT   COUBTS. 


FOURTH  DISTRICT. 

Composed  of  the  counties  of  Alexander,  Bond,  Clay,  Clinton,  Craw- 
ford, Edwards,  Effingham,  Fayette,  Franklin,  Gallatin,  Hamil- 
ton,  Hardin,  Jackson,  Jasper.  Jefferson,  Johnson,  Lawrence, 
Madison,  Marion,  Massac,  Monroe,  Perry,  Pope,  Pulaski,  Ran- 
dolph, Richland,  Saline.  St.  Clair,  Union,  Wabash,  Washington, 
Wayne,  White  and  Williamson. 
Court  sits  at  Mount  Vernon,  Jefferson  county,  on  the  fourth  Tues- 
days in  March  and  October. 
Clesk — Charles  C.  Johnson,  Mount  Vernon. 

James  C.  McBkide,  Presiding  Justice,  Tayloryille. 
Habbt  HiGBEE,  Justice,  Pittsfield. 
Thomas  M.  Hasbis,  Justice,  Lincoln. 


(3)  CIRCUIT  COURTS. 

ExclusiTe  of  Cook  county,  the  State  of  Illinois  is  divided  Into 
seventeen  Judicial  circuits,  as  follows:* 

FIBST  CIBCUIT. 

The  counties  of  Alexander,  Pulaski,  Massac,  Pope,  Johnson,  Union, 
Jackson,  Williamson  and  Saline. 
Judges:    A.  W.  Lewis,  Harrlsburg. 

Wabben  W.  Duncan,  Marlon. 

William  N.  Butleb,  Cairo. 

second   CIBCUIT. 

The   counties  of   Hardin,   Gallatin,   White,   Hamilton,   Franklin, 
Wabash,  Edwards,  Wayne,  Jefferson,  Richland,  Lawrence  and  Craw« 
ford. 
Judges:    Enoch  E.  Newlin,  Robinson. 

William  H.  Gbeen,  Mt  Vernon. 
Jacob  R.  Cbeiohton,  Fairfield. 

THIBD  CIBCUIT. 

The  counties  of  Randolph,   Monroe,   St  Clair,   Madison,   Bond, 
Washington  and  Perry. 
Judges:    Louis  Bebnbeuteb,  Nashville. 

Geobge  a.  Cbow,  East  St.  Louis. 
William  E.  Hadlet,  CoUinsvllle. 

FOUBTH   CIBCUIT. 

The  counties  of  Clinton,  Marion,  Clay,  Fayette,  Effingham,  Jasper, 
Montgomery,  Shelby  and  Christian. 
Judges:    Albebt  M.  Rose,  Louisville. 

James  C.  MgBbide,  TaylorviUe. 

Thomas  M.  Jett,  Hillsboro. 

rUTH   CIBCUIT. 

The  counties  of  Vermilion,  Edgar,  Clark,  Cumberland  and  Coles. 
Judges:    William  B.  Scholfield,  Marshall. 

E.  R.  E.  Kimbbough,  Danville. 

MoBTON  W.  Thompson,  Danville. 


•  Laws,  1897,  188,  J.  ft  A.  1  8070. 


vi  Circuit  Coxtbts. 


SIXTH   CIBCUTT. 

The  counties  of  Champaign,  Douglas,  Moultrie,  Macon,  DeWitt  and 
Piatt. 

Judges:     William  G.  Omthban,  Sullivan. 
Wm.  K.  Whitfield,  Decatur. 
Fbanklin  H.  Bogob,  Urhana. 

SEVENTH   CIBCUIT. 

The  counties  of  Sangamon,  Macoupin,  Morgan,  Scott,  Greene  and 

Jersey. 
Judges:    James  A.  Cbeighton,  Springfield. 
Fbank  W.  Burton,  Carlinville. 
NoBMAif  L.  Jones,  CarroUton. 


nOHTH  0IBCX7IT. 

The  counties   of  Adams,   Schuyler,   Mason,  Cass,  Brown,  Pike, 
Calhoun  and  Menard. 
Judges:    Habby  Higbee,  Pittsfleld. 

Albebt  Akebs,  Quincy. 

Gut  R.  Williams,  Havana. 

NINTH  CIBOUIT. 

The  counties  of  Knox,  Warren,  Henderson,  Hancock,  McDonough 

and  Fulton. 
Judges:    Geobob  W.  Thompson,  Galesburg. 
Habbt  M.  Waggoneb,  Macomb. 
RoBEBT  J.  Gbieb,  Monmouth. 

tenth  oibouit. 

The  counties  of  Peoria,  Marshall,  Putnam,  Stark  and  TasewelL 

Judges:    John  M.  Niehaus,  Peoria. 
Theodore  N.  Green,  Pekin. 
Nicholas  E.  Wobthington,  Peoria. 

eleventh  gibouit. 

The  counties  of  McLean,  Livingston,  Logan,  Ford  and  Woodford. 

Judges:    Colostin  D.  Myebs,  Bloomington. 
Geoboe  W.  Patton,  Pontlac 
Thomas  M.  Habbis,  Lincoln. 

TWEUTH  ooaKJun* 

The  counties  of  Will,  Kankakee  and  Iroquois. 

Judges:     Dobrance  Dibell,  Joliet. 

Abthub  W.  Deselm,  Kankakee. 
Fbank  L.  Hoopeb,  Watseka. 

thirteenth  cibcttit. 

The  counties  of  Bureau,  La  Salle  and  Grundj; 

Judges:    Samuel  C.  Stough,  Morris. 
Job  a.  Davis,  Princeton. 

Bh)GAB  ^JirnKmam^   Ottawa. 
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FOUBTEENTH   dBCTTTT. 

The  counties  of  Rock  Island,  Mercer,  Whiteside  and  Henry. 
Judges:    Robebt  W.  Olmsted,  Rock  Island. 

FB4NK  D.  Ramsay,  Morrison. 

Bmebt  C.  Gbaybs,  Geneseo. 

WnmSKSTB.  CIRCUIT, 

The  counties  of' Jo  Daviess,  Stephenson,  C^mroll,  Ogle  and  Lee. 
Judges:    Richabd  S.  Fabband,  Dixon. 

James  S.  Baume,  Galena. 

OscAB  E.  Heabd,  Freeport 

8IXTEBNTR  OIBOUIT. 

The  counties  of  Kane,  Du  Page,  De  Kalb  and  Kendall 
Judges:    Clinton  F.  Ibwin,  Ellgin. 

DuANE  J.  Cabnbs,  Sycamore. 

Mazzini  Slusseb,  Downers  Grove, 

seventeenth  umcuiT. 

• 

The  counties  of  Winnebago,  Boone,  McHenry  and  Lake. 
Judges:     Abthub  H.  Fbost,  Rockford. 

Chables  H.  Donnelly,  Woodstock. 

Claibb  G.  Edwabds,  Waukegan. 


(4)  C0UET8  OF  COOK  COUNTY. 

The  State  Constitution  recognizes  Cook  county  as  one  Judlelal 
circuit  and  establishes  the  Circuit,  Criminal  and  Superior  Courts 
of  said  county.  The  Criminal  Court  has  the  Jurisdiction  of  a  Cir- 
cuit Court  In  criminal  and  quasl-crlmlnal  cases  only,  and  the  judges 
of  the  Circuit  and  Superior  Courts  are  Judges,  ex  officio,  of  the 
Criminal  Ooart» 

CRIMINAL  COURT. 
Glsbk— Frank  J.  Walsh.  Criminal  Court  Building,  Chicago. 

CIRCUIT  COURT. 
CuEBK— John  W.  Rainbt,  County  Building,  Chicago. 

JUDGES. 

Bdwabd  O.  Bbown,  John  Gibbons, 

Richabd  S.   Tuthill,  Adelob  J.  Petit, 

Jesse  A.  Baldwin.  Lookwood  Honobb, 

Fbank  Bakeb,  Geobge    Kebsten, 

kickhah   scanlan,  john  p.  mcgoobtt, 

Thomas   G.   Windbs,  Fbeoebick   A.   Smith, 

Mebbtet  W.  Pincknet,  Chables  M.  Walejol 


\iU  CiXY  COUBTS. 


SUPERIOR  COURT. 
Clerk — ^Riceulbd  J.  McGbath,  County  Building,  Chicago. 

JUDGES. 

William  H.  McSubklt,  Mabgus  A.  Kavanaoh, 

John  M.  O'Connor,  Joseph  H.  Fitch, 

Theodore  Brentano,  Henry  V.  Freeman, 

Richard  E.  Burks,  Albert  C.  Barnes, 

Thomas  C.  Clark,  Hugo  Pam, 

William  Fenimore  Cooper,  M.  L.  MoKinlet, 

William  E.  Dever,  Clarence  N.  Goodwin^ 

Martin  M.  Oridlet,  Charles  M.  Foell, 

Charles  A.  MoDonald,  Denis  E.  Suluvan. 


(6)  CITY  COURTS. 

City  Courts  existing  prior  to  the  Constitution  of  1870  were  con- 
tinued until  abolished  by  the  qualified  voters  of  the  city.  These 
courts  may  now  be  established  under  Sec.  21  of  Chap.  37,  R.  S.,  J.  ft 
A.  ^  3309,  and  when  so  established  have  jurisdiction  as  defined  by 
Sec  1  of  an  act  entitled  "An  Act  in  relation  to  courts  of  record  in 
cities,"  approved  May  10,  1901,  J.  &  A.  1[  3289. 

THE  CITY  COURT  OF  ALTON. 
Jambs  E.  Duwkegan,  Judge.  Allan  G.  Macdonald,  Clerk. 

THE  CITY  COURT  OF  AURORA. 
Edward  M.  Manoan,  Judge.  J.  W.  Greenawat,  Clerk. 

THE    CITY    COURT    OP    BEARDSTOWN. 
J.  J.  CooKi,  Judge.  John  Listmann.^  Clerk. 

THE  CITY  COURT  OP  CANTON. 
H.  C.  MoRAN,  Judge.  Ernest.  HipSLET,  Clerk. 

THE  CITY  COURT  OF  CENTRALIA. 
Albert  D.  Rodenbero,  Judge.  Guy  C.  Livesay,  Clerk. 

THE  CITY  COURT  OP  CHARLESTON. 
Charles  A.  Quackenbush,  Judge.         Cora  Daniels,  Clerk. 

THE   CITY   COURT   OF  CHICAGO   HEIGHTS. 
Charles  H.  Bowles,  Judge.  Edward  H.  Kirqis,  Clerk. 

THE  CITY  COURT  OP  DE  KALB. 
JoHK  A.  DowDALL,  Judge.  John  C.  Killian,  Clerk. 

THE  CITY  COURT  OF  DU  QUOIN. 
BENJAMiif  W.  Pope,  Judge.  Harry  Barrettt,.  Clerk.. ..^ 

THE  CITY  COURT  OF  EAST  ST.  LOUIS. 
Robert  H.  Flannigan, 
W.  M.  Vandeventeb,         Judges.  William  J.  Veagh,  Clerk. 

THE  CITY  COURT  OF  ELGIN. 
Edward  M.  BIangan,  Judge.  Charles  S.  Motr,  Clerk. 

THE  CITY  COURT  OF  GRANITE  CITY. 
M.  R.  StiLLiyAN*  Judge.  Jack  Mellon,  Clerk. 


Municipal  Cotjbt  of  Chicago,  ii 


THE  CITY  COURT   OF  HARRISBURG. 
Wm.  H.  Pasish,  Jr.,  Judge.  Homsb  Wade,  Clerk 

THE   CITY   COURT   OF    HBRRIN. 
RoBEBT  T.  Cook,  Judge.  Wm.  R.  Kkb,  Clerk 

THE  CITY  COURT  OF  KEWANEE. 
EL  Steeunq  Pomsbot,  Judge.  Chables  L.  Rowut,  Clerk. 

THE  CITY  COURT  OF  LITCHFIELD. 
Dan  W.  Maddox,  Judge.  Laubetta  Salzman,  Clerk* 

THE  CITY  COURT  OF  MACOMB. 
JosiB  Westfaix»  Judge.  Wm.  B.  Mabtin,  Clerk. 

THE  CITY  COURT   OF   MARION. 
W.  O.  PoTTEB,  Judge.  Geo.  T.  Cabteb,  Clerk. 

THE  CITY  COURT  OF  MATTOON. 
John   McNutt,   Judge.  Thomas  M.  Lttli,  Clerk. 

THE  CITY  COURT  OF  PANA. 
J.  H.  FoBNOFF,  Judge.  G.  W.  Mabsland,  Clerk. 

THE  CITY  COURT  OF  STERLING. 
Cabl  E.  Sheldon,  Judge.  Eabl  L.  Hebb,  Clerk. 

THE  CITY  COURT  OF  SPRING  VALLEY. 
WiLUAAC  Hawthobne,  Judge.  William  H.  Bubnell,  Clerk. 

THE  CITY  COUIIT  OF  ZION  CITY. 
V.  V.  Babneb,  Judge.  O.   L.    Spbechsb»   Clerk. 

(6)  MUNICIPAL  COUBT  OP  CHICAGO. 

Established  by  Act  of  May  18,  1905    (L.  1905,  p.   158),  J.  ft  A. 

n  3313  et  $eq. 

'  Fbank  p.  Danibch,  Clerk. 

chief  justice, 
Habbt  Olbon. 

associate  judges. 

Habbt  M.  Fibheb  Hugh  J.  Kearns        John  J.  Roonet 

Edwabd  T.  Wade  Joseph  S.  LaBuy      Samuel  H.  Tbudb 

John  K,  Pmndivillb  John  R.  Newcomeb    Joseph  E.  Ryan 

Joseph  P.  Ratfebty  John  R.  Caverly      Edmund  J.  Jabecki 

John  Courtney  Chas.  A.  Williams  Charles  N.   Goodnow 

John  J.  Suluvan  Jacob  H.  Hopkiks      Patrick  B.  Flanagan 

John  A.  Mahoney  Harry  P.  Dolan        Dennis  W.  Sullivan 
William  N.  Gemmux    Joseph  Sabath  Sheridan  E.  Fry 

Fbank  H.  Graham  James  C.  Mabtin       John  Stelk 

David  Sullivan  .  ♦Thomas  F.  Scully  Joseph  Z.  Uhlib 
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(7)  COUNTY  AND  PROBATE  COURTS. 
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In  the  counties  of  €ook»  Kane,  LaSalle,  Madison,  Peoria,  Rock 
Island,  Sangamon,  St.  Clair,  Vermilion  and  Will,  each  having  a 
population  of  over  70,000,  probate  courts  are  established,  distinct 
from  the  county  courts.  In  the  other  counties  the  county  courts 
have  Jurisdiction  in  all  matters  of  probate.  (Laws  1881,  72.),  J.  ^ 
A.  K  3259. 
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R.  C.  Rice Knox Yorkvllle. 

Pebby  L.  Pebsons LAke .Waukegaa. 

Henby  Mayo LaSalle Ottawa. 
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J.    M.   ENDioorr White Carmi. 
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Esther  Mercy,  Appellee,  t.  Marion  Talbot,  Appellant. 
Gen.  No.  18,835.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  H. 
Stebung  Pomeroy,  Judge,  presiding.  Heard  In  the  Branch  Ap- 
pellate Court  at  the  October  term,  1912.  Reversed  and  remanded. 
Opinion  filed  October  7,  1914.    Rehearing  denied  October  19,  1914. 

Statement  of  the  €ase. 

Action  by  Esther  Mercy  against  Marion  Talbot  to 
recover  damages  for  slanderous  words  spoken  by  de- 
fendant concerning  plaintiff.  To  reverse  a  judgment 
entered  on  a  verdict  in  favor  of  plaintiff  for  twenty-five 
hundred  dollars,  defendant  appeals. 

At  the  time  it  is  charged  the  slanderous  words  were 
spoken,  plaintiff  was  a  student  at  the  University  of 
Chicago,  and  defendant  was  **Dean  of  Women"  of  that 
institution.  Although  it  is  charged  in  the  declaration 
that  a  variety  of  slanderous  words  were  spoken  by  de- 
fendant of  and  concerning  plaintiff  at  various  times, 

Vol.    CL.XXXIX   I 


Appellate  Courts  of  Illinois. 


Mercy  v.  Talbot,  189  111.  App.  1. 


the  only  words  relied  on  by  plaintiff  as  a  basis  of  recov- 
ery are:  **We  know  very  well  you  are  getting  your 
money  from  men.  We  do  not  consider  you  any  more 
than  a  woman  of  the  streets. '*  It  is  alleged  that  these 
words  were  spoken  by  defendant  of  and  concerning 
plaintiff  on  two  different  occasions;  that  the  first  of 
these  occasions  was  on  December  8,  1910,  and  that  the 
second  occasion  was  on  January  9,  1911.  Plaintiff 
claims  that  on  December  8,  1910,  Dean  Vincent  of  the 
University  of  Chicago  and  a  Miss  Robinson,  who  was 
also  connected  with  the  University  as  *'Head  of  the 
Housing  Bureau"  and  teacher,  were  present,  and  heard 
the  slanderous  words  spoken,  and  that  on  January  9, 
1911,  her  brother,  Henry  D.  Mercy,  and  her  fiance, 
Warren  E.  Reynolds,  were  present  and  heard  the 
slanderous  charges  repeated.  By  innuendo  it  is  al- 
leged that  by  the  words  spoken  it  was  meant  and  in- 
tended to  charge  plaintiff  with  being  a  common  prosti- 
tute and  with  being  guilty  of  fornication.  Defendant 
pleaded  the  general  issue. 

Francis  W.  Walker,  for  appellant ;  Horace  K.  Ten- 
NBY  and  Kenner  S.  Boreman,  of  counsel. 

Everett  Jennings,  for  appellee;  Harry  L.  Strohm 
and  Jennings  &  Fifer,  of  counsel. 

Mr.  Justice  Graves  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Libel  and  slander,  §  38* — when  imputation  of  unchastity  ac- 
tionahle  per  se.  The  words:  "We  know  very  well  you  are  getting 
your  money  from  men.  We  do  not  consider  you  any  more  than  a 
woman  of  the  streets/'  held  to  charge  the  plaintiff  with  being  a 
common  prostitute  and  to  be  actionable  per  se. 

2.  Libel  and  slandeb,  §,  96* — pleading  and  proof  when  words 
actionable  per  se.    Where  slanderous  words  were  actionable  per  se 


*See  nilnois  Notes  Divest,  Vols.  XI  to  XV,  and  Camulative    Quarterly,  sam« 
topic  and  section  number. 
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there  was  no  necessity  for  inducement,  colloquium,  Innuendo  or 
proof  of  the  meaning  that  was  Intended  to  be  conveyed  or  what  was 
understood  by  the  hearers. 

3.  Libel  and  blander,  §  49* — when  defense  of  privilege  not  avail- 
able. The  defense  of  privilege  is  not  available  where  the  speaking 
of  the  slanderous  words  was  actuated  by  express  malice. 

4.  Libel  and  slander,  §  21* — when  malice  inferred.  Where  the 
words  charged  are  actionable  per  ae  and  were  not  spoken  under 
circumstances  rendering  the  speaking  privileged,  malice  is  inferred 
upon  proof  that  the  words  were  spoken  and  that  they  were  false. 

5.  Libel  and  slander,  §  161* — questions  of  law.  Whether  a  slan- 
derous communication  was  made  on  an  occasion  which  was  priv- 
ileged is  a  question  of  law. 

6.  Appeal  and  error,  §  1241* — when  appellant  cannot  complain  of 
inconsistent  instructions.  Appellant  cannot  complain  that  instruc- 
tions given  were  inconsistent  where  the  inconsistency  arises  from 
the  giving  of  an  improper  instruction  at  her  instance. 

7.  Damages,  §  93* — rule  in  determining  whether  damages  ex- 
cessive. Where  a  plaintiff  entitled  to  vindictive  damages  offered  no 
proof  of  the  financial  worth  of  defendant,  the  question  whether  the 
verdict  is  excessive  must  be  determined  as  if  defendant  were  known 
to  be  penniless. 

8.  Libel  and  slander,  §  155* — when  damages  awarded  grossly 
excessive.  In  an  action  for  slander,  a  verdict  for  twenty-five  hundred 
dollars  held  grossly  excessive,  where  it  appeared  that  the  sui*t  was 
prosecuted  in  the  hope  of  gain  rather  than  to  recover  recompense 
for  lacerated  feelings,  and  there  was  no  proof  offered  as  to  the 
financial  worth  of  defendant. 


Mary  L.  Reardon  t.  Carl  0.  Tonngqulst  et  aL 

On  Appeal  of  Maurice  Nelson,  Receiver,  Appellant,  y. 

Emmet  6.  Morris,  Appellee* 

Gen.  No.  18,872. 

1.  Judgment,  {  96* — conclusiveness  of  order  entered  by  consent. 
Parties  who  have  consented  to  the  entry  of  court  orders,  in  pursu- 
ance of  which  moneys  were  paid  out  hy  a  receiver,  cannot  be  heard 
to  say  either  that  the  orders  were  improvidently  entered  or  that 
the  money  was  improperly  paid  out. 


•See  nilnols  Note*  Digest,  Tols.  XI  to  XT,  and  ComalaaTe   Qnarterlj,  tamo 
tople  and  tectlon  nmiiber. 
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2.  Reoeivebs,  §  52* — when  not  personally  responsible  for  errors 
of  court  in  directing  distribution  of  money.  A  receiver  In  obeying 
orders  of  a  court  does  not  become  a  guarantor  of  the  correctness 
of  the  court's  rulings  and  become  personally  responsible  for  any 
error  of  court  made  in  directing  how  he  shall  distribute  the  money 
that  comes  into  his  hands. 

3.  Receivers,  §  30* — when  parties  estopped  to  complain  of  acts 
done  in  pursuance  of  court  order.  Where  parties  are  given  notice 
of  various  petitions  of  a  receiver  for  direction  and  authority  to  pay 
out  money  for  various  Items,  they  are  chargeable  with  notice  of  the 
orders  entered,  and  if  they  acquiesce  in  what  is  done  by  absolute 
silence,  they  are  estopped  from  complaining  that  the  receiver  should 
not  have  credit  for  the  money  thus  paid  out. 

4.  Receivers,  §  51* — when  allowance  for  solicitor's  fees  improper. 
An  allowance  to  a  receiver  of  a  certain  lump  sum  paid  by  him  to 
certain  attorneys  for  services  rendered  by  them  as  his  solicitors, 
held  improper  where  the  bill  rendered  by  them  for  services  was 
itemized  but  the  charges  were  not,  and  it  appeared  that  some  of 
the  items  were  for  services  rendered  the  receiver  and  others  were 
not. 

5.  Receivers,  §  50* — when  forfeits  right  to  compensation.  A 
receiver  held  to  forfeit  his  right  to  compensation  for  services  where, 
owing  to  his  negligence,  he  failed  to  account  for  more  than  $480 
in  his  report  which,  but  for  objections  thereto,  he  would  have  im- 
properly retained. 

6.  Costs,  §  21* — when  improperly  taxed  against  receiver.  The 
costs  of  a  reference  to  a  master  of  a  receiver's  report  held  improperly 
charged  to  the  receiver,  where  the  only  respect  in  which  the  report 
was  incorrect  were  certain  credits  the  receiver  took  for  commissions 
and  attorneys'  fees  and  a  failure  to  charge  himself  with  certain 
moneys  received;  and  the  evidence  taken  and  time  expended  on  the 
hearing  regarding  those  matters  was  a  trifle  as  compared  with  that 
Involved  in  determining  exceptions  which  were  not  well  taken. 

7.  Mortgages,  §  538* — when  direction  of  payment  to  solicitor  of 
party  erroneous.  A  decree  In  a  foreclosure  proceeding  directing  the 
payment  of  an  amount  found  due  to  the  holder  of  the  legal  title  and 
the  amount  of  the  cost  of  a  reference  to  his  solicitor,  held  erroneous. 

8.  Appeal  and  error,  §  340* — when  receiver  entitled  to  appeal. 
A  receiver  is  entitled  to  appeal  from  a  decree  requiring  him  to  pay 
out  of  his  own  funds  to  replace  trust  funds  that  had  been  dis- 
tributed by  him  pursuant  to  orders  of  the  court  and  denying  him 
compensation  for  his  services. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Theo- 
dore Brentano,  Judge,  presiding.  Heard  In  the  Branch  Appellate 
Court  at  the  October  term,  1912.  Reversed  and  remanded  with  di- 
rections.    Opinion  filed  October  7,  1914. 

*See  IlllnolH  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topic  and  section  number. 
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Statement  by  the  Court.  Mary  M.  Shaw  and 
James  L.  Shaw,  her  husband,  being  the  owners  of  cer- 
tain improved  real  estate  in  the  city  of  Chicago,  on 
January  26,  1909,  conveyed  the  same  to  one  S.  W. 
Straus  in  trust  to  secure  the  payment  of  notes  signed 
by  them  aggregating  $30,000.  On  March  19, 1910,  they 
conveyed  the  same  premises  to  the  Chicago  Title  & 
Trust  Company  in  trust  to  secure  the  payment  of  two 
notes,  each  for  the  sum  of  $2,000,  signed  by  them, 
payable  to  themselves  and  by  them  indosed.  On 
April  11,  1910,  they  conveyed  the  same  premises  to 
Carl  0.  Youngquist  in  fee,  subject  to  the  two  above 
mentioned  trust  deeds.  The  said  Youngquist  assumed 
and  agreed  to  pay  the  obligations  secured  by  such  trust 
deeds.  On  November  11, 1910,  Youngquist  and  wife  in 
turn  conveyed  the  same  to  Ormand  B.  Jacobson.  Mary 
L.  Reardon  became  the  owner  of  the  notes  secured  by 
the  second  trust  deed  and  on  January  6,  1911,  default 
being  made  in  the  payment  of  the  same,  she  filed  her 
bill  in  the  Superior  Court  of  Cook  county  to  foreclose 
the  second  trust  deed  and  on  January  18,  1911,  pro- 
cured an  order  appointing  Maurice  Nelson  receiver  of 
the  property  described  in  the  bill  of  complaint,  and 
the  rents,  issues  and  profits  thereof.  On  January  24, 
1911,  the  receiver  filed  in  said  cause  his  petition  in 
which  he  represented  to  the  court  that  there  was  on 
the  premises  in  question  a  flat  building  then  occupied 
by  twelve  tenants  under  leases  providing  for  heat,  jani- 
tor service,  hot  water,  etc.,  and  that  in  order  to  preserve 
the  same  and  keep  the  same  rented,  it  would  be  nec- 
essary to  employ  janitors,  purchase  coal  and  supplies 
for  heat,  and  keep  the  premises  in  repair;  that  on 
January  26,  1911,  'and  every  six  months  thereafter, 
there  would  be  due  $825  interest  on  the  $30,000  obliga- 
tion  secured  by  the  first  trust  deed,  and  that  in  order  to 
prevent  the  foreclosure  of  that  trust  deed  it  would 
be  necessary  to  pay  the  interest  promptly  as  it  became 
due,  and  asked  for  authority  to  pay  such  interest  and 
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make  the  other  expenditures  mentioned  in  the  petition. 
The  petition  was  heard  on  the  day  it  was  filed  and  an 
order  was  then  entered  authorizing  the  payment  of  the 
$825  interest  instahnent  that  would  fall  due  January  26, 
1911  and  the  making  of  the  other  expenditures  men- 
tioned in  the  petition.  On  April  12, 1911,  a  decree  of  fore- 
closure and  sale  of  the  premises  under  the  second  trust 
deed  and  subject  to  the  first  trust  deed  was  entered, 
and  on  May  12,  1911,  the  premises  were  sold  by  the 
master  in  chancery  to  the  complainant,  Mary  L.  Eear- 
don,  subject  to  the  first  trust  deed.  On  May  15,  1911, 
the  master's  report  of  sale  was  filed  and  approved 
and  a  deficiency  judgment  was  entered  against  James 
L.  and  Mary  M.  Shaw  and  Carl  0.  Youngquist  for 
$94.62.  On  the  same  day  the  receiver  filed  a  second 
petition  for  direction,  in  which  he  alleged  that  the  gen- 
eral taxes  for  the  year  1910,  amounting  to  $524.32, 
and  a  special  assessment  against  the  premises  for  pav- 
ing St.  Lawrence  avenue,  amounting  to  $87.43,  were 
due  and  unpaid  and  that  unless  they  were  paid  the 
premises  would  be  sold  to  pay  the  same,  and  asked 
for  leave  to  pay  the  same  and  take  credit  therefor  in 
his  final  account  as  receiver.  This  petition  was  im- 
mediately heard  and  an  order  was  entered,  whereby 
the  receiver  was  directed  to  pay  the  taxes  and  special 
assessment  mentioned  in  his  petition.  On  July  18, 
1911,  the  receiver  filed  his  third  petition  for  direction 
in  which  he  represented  to  the  court  that  an  instal- 
ment of  interest  amounting  to  $825  on  the  debt  secured 
by  the  first  trust  deed  would  fall  due  July  26, 1911,  and 
that  in  order  to  preserve  the  property  for  the  parties 
in  interest  and  to  prevent  the  foreclosure  of  the  first 
trust  deed  this  instalment  of  interest  should  be  paid 
promptly  when  due.  This  petition  closed  with  a 
prayer  for  authority  to  pay  this  instalment  of  interest 
out  of  the  funds  then  in  his  hands.  This  petition  was 
heard  on  the  day  it  was  filed  and  the  prayer  thereof 
granted,  and  an  order  then  entered  directing  the  re- 
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"^ —       —  —  -  - — 

ceiver  to  pay  the  instalment  of  interest  mentioned  in 
the  petition  and  take  credit  therefor  in  his  final  ac- 
count. On  November  3,  1911,  the  receiver  again  peti- 
tioned the  court  for  directions.  This  time  he  alleged 
in  his  petition  that  policies  of  insurance  aggregating 
$24,000  on  the  buildings  on  the  property  in  question 
had  expired  and  that  the  same  had  been  rewritten  by 
the  agent  who  first  wrote  the  same  and  that  the  poli- 
cies had  been  deposited  with  the  trustee  named  in  the 
first  trust  deed,  and  that  unless  the  premiums  thereon, 
amounting  to  $288,  were  paid  at  once  the  policies 
would  be  cancelled  and  the  property  would  be  left  un- 
insured, and  asked  permission  to  pay  the  same.  The 
prayer  of  this  petition  was  granted  on  the  same  day 
the  petition  was  filed  and  the  receiver  was  ordered  to 
pay  the  premiums  mentioned.  On  January  22,  1912, 
the  solicitors  for  defendants  in  the  foreclosure  suit 
obtained  an  order  directing  the  receiver  to  file,  within 
fifteen  days  thereafter,  a  report  of  his  acts  and  doings 
as  such  receiver.  On  February  8,  1912,  the  receiver 
filed  his  report  of  receipts  and  disbursements  from  the 
time  of  his  appointment  to  the  date  of  the  report.  To 
this  report  Carl  0.  Youngquist  and  his  wife  and  Or- 
mand  B.  Jacobson  and  his  wife  on  February  13,  1912, 
filed  joint  objections,  and  on  their  motion  the  report 
and  the  objections  filed  thereto  were  referred  to  a  mas- 
ter in  chancery  to  examine  books  and  papers  and  the 
account  and  objections  thereto,  and  take  evidence  **  and 
state  an  account  between  the  said  receiver  and  said 
defendants."  On  February  28,  1912,  the  deficiency 
judgment  was  paid  by  the  defendants  under  protest 
and  on  that  day  on  motion  of  the  defendants  the  re- 
ceiver was  ordered  to  turn  the  possession  of  the  prem- 
ises over  to  Ormand  B.  Jacobson.  On  March  7,  1912, 
one  E.  Or.  Morris  filed  a  petition  in  the  cause  in  and 
by  which  he  informed  the  court  that  he  had  become  the 
owner  of  the  fee  of  the  premises  in  question,  since  the 
commencement  of  the  foreclosure  proceedings,  through 
a  deed  from  the  defendants  Ormand  B.  Jacobson  and 
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his  wife  Olephine  Jacobson,  dated  November  6,  1911, 
and  that  he  had  become  the  owner  by  assignment  from 
them  of  all  the  right,  title  and  interest  in  and  to  the 
rents  and  claims  affecting  the  premises  in  question 
and  prayed  to  be  allowed  to  intervene  in  the  fore- 
closure proceedings  as  a  defendant,  and  that  the 
objections  of  the  Youngquists  and  Jacobsons  to  the 
report  of  the  receiver  be  ordered  to  stand  as  his  ob- 
jections to  that  report  as  to  all  matters  arising  after 
February  29,  1912.  The  prayer  of  this  petition  was 
granted  on  March  7,  1912,  and  on  that  same  day  the 
appearance  in  writing  of  E.  G.  Morris  and  of  William 
Foster  Bums  as  his  solicitor  was  filed  in  said  cause. 
Pursuant  to  the  order  of  reference  of  February  13, 
1912,  the  master  in  chancery  took  a  large  amount  of 
evidence  and  on  June  4,  1912,  filed  his  report  of  the 
evidence  taken  and  of  his  conclusions  of  law  and  fact 
as  to  the  matters  submitted  to  him  by  said  reference. 
This  report  includes  the  account  of  the  receiver  as 
stated  by  the  master  from  the  date  of  the  appointment 
of  the  receiver  until  his  discharge.  The  part  of  the 
report  stating  the  account  is  as  follows: 

**16.    I  find  that  the  account  of  the  receiver  should 
be  stated  as  follows: 
He  should  be  charged  with  total  receipts 

amounting  to $5,446.13 

He  should  be  credited  with  expenditures 
as  follows: 
For  necessary   repairs,   janitor 
service,  coal,  water  taxes,  ex- 
penses which  were  reasonably 
necessary     to     preserve     the 

property $  1,993.91 

For  interest  paid  on  the  27th 

day  of  January,  1911 825.00 

For  attorney  fees  paid 250.00 

For  premiums  on  insurance ....       100.80 

Total  credits $3,169.71 

Balance  due  to  the  owner  of  the 

equity  of  redemption $2,276.42.^' 
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To  this  report  the  defendants  and  the  receiver  ex- 
cepted separately.  The  defendants  excepted  to  the 
report  in  two  particulars  only :  First,  because  the  mas- 
ter allowed  the  receiver  credit  for  $825  interest  paid 
January  27,  1911 ;  and  second,  because  he  allowed  him 
credit  for  $250  paid  for  attorneys*  fees.  The  receiver 
excepted  to  the  master's  report  as  a  whole  and  par- 
ticularly: First,  because  the  master  found  that  the 
payment  of  $825  interest  on  July  26, 1911,  was  without 
the  consent  of  the  defendants ;  second,  because  the  mas- 
ter did  not  find  that  all  the  payments  of  interest,  taxes 
and  insurance  made  by  him  were  made  under  the  orders 
of  court  after  due  notice  to  the  defendants  through 
their  attorneys,  and  because  by  his  report  and  findings 
he  set  aside  the  orders  of  court  authorizing  such  pay- 
ments; third,  because  the  master  found  that  the  pay- 
ment of  the  general  tax  for  the  year  1910,  amounting 
to  $524.32,  and  the  special  assessment  of  $87.43,  was 
without  the  consent  of  the  defendants  or  their  solicit- 
ors.; fourth,  because  the  master  did  not  find  that  the 
taxes  and  special  assessments  paid  were  liens  on  the 
property  at  the  time  of  the  foreclosure  sale ;  fifth,  be- 
cause the  master  found  that  the  order  entered  Novem- 
ber 3,  1911,  authorizing  the  payment  of  $288  was  en- 
tered without  the  consent  of  the  defendants  or  their 
solicitors;^ sixth,  because  the  master  found  that  the 
receiver  insured  the  premises  when  the  evidence 
showed  that  the  trustee  named  in  the  first  trust  deed 
placed  the  insurance  and  requested  the  receiver  to  pay 
the  premium  under  threat  to  foreclose  the  trust  deed; 
seventh,  because  the  receiver  should  have  been  cred- 
ited with  interest  paid  on  first  trust  deed  on  July  26, 
1911,  $825 ;  with  general  taxes  levied  for  the  year  1910 
paid  by  him,  $524.32;  with  special  assessment  levied 
against  the  property  and  paid  by  him,  $87.43 ;  and  the 
balance  of  money  paid  on  insurance,  $259.20 ;  eighth,  be- 
cause there  was  no  evidence  to  support  the  finding  of 
the  master  that  the  various  orders  of  the  court  author- 
izing the  receiver  to  pay  interest,  insurance  and  taxes 
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were  entered  without  the  consent  of  the  defendants; 
ninth,  because  the  master  had  no  authority  to  set 
aside  the  orders  of  the  court  authorizing  the  receiver 
to  pay  interest,  insurance  and  taxes ;  tenth,  because  the 
master  failed  to  allow  him  compensation  as  receiver; 
eleventh,  because  the  master  found  that  the  premises 
were  conveyed  to  E.  G.  Morris  when  the  evidence 
shows  the  conveyance  to  him  was  in  the  nature  of  an 
equitable  mortgage. 

These  exceptions  were  all  overruled  by  the  court  and 
a  decree  confirming  the  master's  report  in  all  respects 
was  entered.  The  receiver  has  appealed  from  this  de- 
cree. Errors  and  cross-errors  were  duly  assigned  on 
the  record. 

EiiA,  Grovbb,  March  &  Eckert,  for  appellant. 

William  Foster  Burns,  for  appellee. 

Mb.  Justice  Graves  delivered  the  opinion  of  the 
court. 

There  is  no  doubt  that  the  receiver  was  directed  bv 
orders  of  court  to  do  everything  he  did  do  by  way  of 
the  expenditure  of  the  items  of  money  appellees  object 
to  his  being  credited  with,  except  the  matter  of  attor- 
neys' fees  and  his  own  compensation.  There  is  no 
doubt  that  those  of  the  appellees  who  were  then  de- 
fendants were  notified  of  the  applications  of  the  receiv- 
er upon  which  such  orders  were  entered.  The  master 
so  found  and  his  finding  in  that  respect  is  amply  sup- 
ported by  the  record.  It  cannot  be  seriously  ques- 
tioned that  those  of  the  appellees  who  were  then  de- 
fendants consented  through  their  solicitor,  O'Donnell, 
that  those  various  orders  be  entered.  Benjamin  F. 
March,  one  of  the  solicitors  of  the  complainant  in  the 
foreclosure  suit,  expressly  so  testified,  and  neither 
O'Donnell  nor  any  one  else  contradicted  that  testimony. 
No  objections  were  made  to  it.  There  was  no  motion 
made  to  strike  it  from  the  record  and  the  witness  was 
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not  cross-examined  on  the  subject.  The  testimony  was 
rather  in  the  nature  of  a  conclusion  of  the  witness  than 
as  a  recital  of  a  conversation,  but  it  was  not  challenged 
for  that  reason.  If  it  had  been,  the  conversation  would 
undoubtedly  have  been  given.  At  the  end  of  the  wit- 
ness' statement  that  he  **had  discussed  with  Mr. 
O'Donnell,  who  was  the  solicitor  for  Youngquist  and 
Jacobson,  the  advisability  of  the  various  orders  and 
got  his  consent  to  them  and  explained  it  to  him  during 
the  conversation,''  counsel  for  appellee  said:  **I  move 
to  strike  out  the  conversation."  To  this  the  master 
aptly  replied,  * '  He  hasn  't  given  any  yet. ' '  And  the  ques- 
tion was  dropped.  What  was  in  the  record  remained 
in  and  its  probative  force  was  in  no  way  then  chal- 
lenged. It  is  too  late  for  appellee  to  complain  in  this 
court  of  the  form  of  the  answers  of  the  witness. 

If  this  evidence  was  not  true,  it  was  for  the  ap- 
pellees to  show  its  falsity.  By  it  as  it  stands,  the  con- 
sent, through  their  counsel  O'Donnell,  of  those  of  the 
appellees  who  were  then  defendants  in  the  foreclosure 
suit,  to  the  entry  of  the  orders  in  question,  is  unmis- 
takably shown.  The  finding  of  the  master  that  these 
orders  were  entered  without  the  consent  of  appellees 
or  of  their  couiisel  was,  therefore,  manifestly  against 
not  only  the  weight  of  the  evidence,  but  was  against  all 
the  evidence  in  the  record  on  that  subject.  We  are 
convinced  that  the  master  must  have  inadvertently 
overlooked  that  testimony  or  he  would  not  have  made 
that  finding.  Appellee,  Morris,  being  an  assignee  of 
the  rights  of  those  who  gave  the  consent  took  only  such 
rights  as  his  assignors  had.  One  who  consents  to  the 
entry  of  an  order  of  court  cannot  impeach  it  on  any 
ground  that  existed  when  the  consent  was  given.  Roby 
V.  Title  Guarantee  &  Trust  Co,,  166  111.  336 ;  Brown  v. 
Schintz,  98  111.  App.  452 ;  Sammis  v.  Poole,  89  111.  App. 
118 ;  Armstrong  v.  Cooper,  11  111.  540 ;  Smith  v.  Kim- 
hall,  128  111.  583;  First  Nat.  BoAih  of  Joliet  v.  Illinois 
Steel  Co.,  174  111.  140.    Having  consented  to  the  entry 
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of  the  orders,  in  pursuance  of  which  the  various 
moneys  were  paid  out  by  the  receiver  that  appellees 
are  now  objecting  to  his  having  credit  for,  they  cannot 
be  heard  to  say  either  that  the  orders  were  improv- 
idently  entered  or  that  the  money  was  improperly 
paid  out. 

Regardless  of  the  matter  of  consent,  we  consider 
the  contention  of  appellees  that  a  receiver  in  obeying 
the  orders  of  the  court  must,  in  effect,  become  a  guar- 
antor of  the  correctness  of  the  court's  rulings  and  be 
personally  responsible  for  any  error  the  court  makes 
in  directing  how  he  shall  distribute  the  money  that 
comes  into  his  hands,  as  unsound. 

A  receiver  is  an  officer  of  the  court  and  subject  to 
its  orders.  The  real  custody  of  the  property  in  his 
hands  is  in  the  court,  of  which  he  is  an  officer.  Coates 
V.  Cunningham,  80  111.  467.  As  such  officer,  he  has  no 
discretion  or  personal  control  over  the  property  in 
his  hands.  Fields  v.  United  States,  27  App.  Cas.  D. 
C,  433.  He  must  obey  the  orders  of  the  court  so  long 
as  they  are  unimpeached.  People  v.  United  States 
Mut.  Ace.  Ass'n.,  88  App.  Div.  (N.  Y.)  597.  Expendi- 
tures made  in  pursuance  to  such  orders  cannot  be 
questioned  on  the  receiver's  accounting.  People  v. 
Manhattan  Fire  Ins.  Co.,  41  Misc.  (N.  Y.)  611;  State 
V.  Port  Royal  S  A.  Ry.  Co.,  45  S.  C.  464;  People  v.  Uni- 
ted States  Mut.  Ace.  Ass'n.,  88  App.  Div.  597.  Neither 
can  the  propriety  of  entering  the  order  be  challenged 
on  exceptions  to  the  master's  report  on  the  receiver's 
account.  Woolsey  v.  Cummings  Car  Works,  33  N.  J. 
Eq.  432.  Obedience  to  such  orders  is  his  sufficient  pro- 
tection. How  &  Co.  V.  Jones,  60  Iowa,  70;  In  re  Home 
Provident  Safety  Fv/nd  Ass'n.  129  N.  Y.  288;  Id.,  60 
Hun  584;  Willis  v.  Sharp,  124  N.  Y.  406;  Pfeffer  v. 
Kling,  58  App.  Div.  179,  affirmed  in  171  N.  Y.  668 ; 
Pierce  v.  Lees,  17  App.  Div.  346 ;  State  v.  Port  Royal 
dk  A.  Ry.  Co.,  45  S.  C.  464.  And  this  is  true  even  if  the 
order  is  erroneous  and  is  subsequently  reversed.  Piatt 
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V.  New  York  <&  8.  B.  Ry.  Co.,  170  N.  Y.  451 ;  Coe  v.  Pat- 
terson, 122  App.  Div.  76,  and  123  App.  Div.  914;  Less- 
ter  V.  Laivyers*  Surety  Co.,  50  App.  Div.  181. 

Having  had  notice  of  the  various  petitions  of  the 
receiver  for  direction  and  authority  to  pay  the  various 
items  now  objected  to,  they  are  chargeable  with  notice 
of  the  orders  entered.  It  was  clearly  the  duty  of  Ap- 
pellees, if  they  desired  to  oppose  the  payment  of  those 
various  items  by  the  receiver  out  of  the  funds  in  his 
hands,  to  have  opposed  the  entry  of  the  order  by  show- 
ing to  the  court  why  it  should  not  or  could  not  legally 
be  entered,  or  at  least  to  have  sought  its  vacation  on 
motion  and  a  showing.  Failing  in  this  they  should 
have  notified  the  receiver  that  they  would  hold  him  re- 
sponsible for  a  misapplication  of  the  funds,  if  he 
obeyed  the  order.  Having  done  none  of  these  things, 
but  on  the  contrary  having  acquiesced  in  what  was  done 
by  absolute  silence,  even  if  not  by  actual  consent,  their 
conduct  savors  of  an  attempt  to  entrap  the  receiver 
and  should  be  and  in  our  judgment  is  enough  to  estop 
them  from  now  complaining.  We  think  the  receiver 
should  have  credit  for  all  moneys  paid  out  by  him  in 
pursuance  to  the  orders  of  the  court  above  referred 
to. 

Appellees  insist  that  the  allowance  to  the  receiver 
of  $250  paid  by  him  to  Ela,  Grover,  March  &  Eckert 
for  services  rendered  by  them  as  his  solicitors  is  erro- 
neous. He  was  appointed  receiver  on  January  18, 
1911.  The  bill  rendered  by  them  for  services  is  item- 
ize^  as  to  the  character  of  the  services  and  the  dates 
on  which  the  same  were  rendered.  The  charges  for 
such  services  were  not  itemized,  but  were  placed  at 
the  lump  sum  of  $250  for  all  the  items.  The  first  of 
these  items  was  for  drawing  bond  of  receiver  and  hav- 
ing the  same  signed  and  approved.  The  date  given  on 
which  this  service  was  rendered  was  January 
9,  1911.  That  was  nine  days  before  this  receiver 
was  appointed  and  before  he  was  thought  of  as  a 


14  Appellate  Courts  of  Illinois. 

Reardon  v.  Youngquist,  189  111.  App.  3. 

receiver,  as  is  shown  by  the  record  which  discloses  that 
on  that  day  one  Howard  Sweep  was  appointed  re- 
ceiver in  this  case,  and  that  it  was  because  Sweep  did 
not  qualify  that  on  the  18th  of  that  month  Nelson  was 
appointed.  This  charge,  therefore,  cannot  have  been 
made  for  services  rendered  this  receiver.  The  next 
charge  is  dated  January  20,  1911,  and  is  for  drawing 
and  filing  **bond  of  complainants"  and  having  it  ap- 
proved. In  what  way  the  receiver  was  interested  in 
a  bond  of  the  complainants  is  not  disclosed.  The  next 
three  items  are  dated  respectively  January  21,  23,  and 
24,  1911,  and  are  for  drawing  a  petition  for  leave  to 
pay  taxes,  interest  and  incidental  expenses,  drawing 
and  serving  notices  thereof,  and  drawing  an  order  and 
appearing  in  court  in  that  matter.  These  things  were 
all  such  as,  if  done,  would  benefit  the  complainant  and 
which,  if  left  undone,  would  jeopardize  her  rights. 
Concerning  this  and  other  like  petitions  Mr.  March,  of 
the  firm  of  Ela,  Grover,  March  &  Eckert,  testified:  ''I 
had  to  do  with  the  preparing  of  the  petitions  and  notices 
and  the  serving  of  the  notices  on  the  various  parties 
in  the  case  of  Reardon  v.  Youngquist.  I  prepared  the 
notice  in  the  matter  of  the  order  of  January  24,  1911, 
•  •  •  I  had  charge  of  the  matter  •  •  •  j  ^as 
attorney  of  record  at  the  time.  •  •  •  Our  firm 
'  was  solicitors  for  Mary  L.  Reardon,  the  complainant, ' ' 
Ela,  Grover,  March  &  Eckert  were  not  then  the  attor- 
neys of  record  for  the  receiver  and  did  not  become  so 
until  they  entered  their  appearance  for  him  on  Feb- 
ruary 19,  1912,  which  was  five  days  after  the  last 
charge  made  in  their  itemized  bill  for  services.  The 
same  can  be  said  of  the  charge  of  May  2,  1911,  which 
was  the  petition  heretofore  referred  to,  signed  by  the 
receiver  for  leave  to  pay  taxes  and  special  assess- 
ments ;  the  charge  of  May  15,  1911,  which  was  for  an 
appearance  in  court  filing  petition  and  having  order 
entered  to  pay  taxes;  the  charge  of  July  11,  1911, 
which  was  for  drawing  petition  for  leave  to  pay  inter- 
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est  on  first  mortgage  coming  due  July  26,  1911,  and 
drawing  and  serving  notices  on  all  parties ;  the  charge 
of  July  18,  1911,  for  appearance  in  court,  having  or- 
der entered  to  pay  interest  on  first  mortgage;  the 
charge  of  November  1  and  3,  1911,  for  preparing  pe- 
tition and  having  an  order  to  pay  insurance  premiums, 
and  the  charges  of  January  18,  20  and  24,  1912,  for 
drawing  petition  and  drawing  and  serving  notice 
thereof  and  for  looking  up  authorities  regarding  an 
order  to  pay  interest  to  become  due  January  26,  1912, 
on  the  first  debt.  A  further  circumstance  should  be 
noticed.  The  notice  of  the  filing  of  the  petition  of  May 
15,  1911,  for  which  the  attorneys  charge  the  receiver, 
is  signed  Ela,  Grover,  March  &  Eckert,  solicitors  for 
complainant;  the  notice  of  the  petition  of  July  18, 
1911,  is  signed  Ela,  Grover,  March  &  Eclgert,  without 
designating  for  whom  they  were  acting ;  and  the  notice 
of  the  petition  of  November  3,  1911,  is  signed  Ela, 
Grover,  March  &  Eckert,  attorneys  for  plaintiff.  In 
none  of  these  matters  did  these  attorneys  appear  of 
record  as  acting  for  the  receiver. 

There  are  a  number  of  items  in  the  bill  rendered  by 
the  attorneys  that  might  well  be  for  services  rendered 
either  to  the  receiver  or  to  the  complainant,  but  there 
are  no  separate  charges  made  therefor,  and  no  evi- 
dence of  the  reasonable  value  of  these  separate  serv- 
ices was  offered.  The  services  were  all  rendered  be- 
fore the  appearance  in  court  of  these  attorneys  was 
entered  for  the  receiver.  From  the  face  of  this  ac- 
count for  attorneys'  fees  in  connection  with  the  other 
,  circumstances  shown  by  the  record  and  above  referred 
to,  we  are  forced  to  the  conclusion  that  the  services  of 
the  attorneys  were  rendered  for  and  at  the  instance 
of  the  complainant;  that  she  should  pay  therefor 
out  of  her  own  funds,  and  that  the  payment  thereof  by 
the  receiver  was  unauthorized  and  improper. 

The  receiver  complains  that  he  was  not  allowed 
$400.31  as  his  fees  or  commissions.     He  says  in  his 
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report  that  $150.31  of  that  amount  was  paid  by  him 
to  agents  for  collecting  rents,  and  that  he  retained  five 
per  cent,  on  $5,000  or  $250,  as  his  personal  commis- 
sions. During  the  taking  of  the  testimony  before  the 
master  on  the  receiver's  report,  it  was  admitted  by 
Mr.  Eckert,  then  representing  the  receiver,  that  no 
commissions  had  been  in  fact  paid  by  the  receiver  to 
agents  for  collecting  rents.  At  the  same  time  he  asked 
permission  of  the  master  to  show  that  the  receiver  re- 
tained the  whole  $400.31  as  his  personal  commissions. 
In  refusing  this  request  the  master  said: 

*  *  Since  it  has  been  explained  to  me  that  the  item  in 
the  receiver's  report  is  erroneous,  and  that  this  witness 
did  not  pay  any  cash  out  for  agent's  commissions  and 
collection  of  rents,  I  will  not  let  you  go  into  that 
question.    I  sustain  the  objection." 

The  receiver's  report  was  incorrect  in  another  re- 
spect. By  it  he  charged  himself  with  $5,116l13.  The 
master  found  that  he  had  received  funds  which  he  had 
failed  to  account  for,  and  which  he  had  misappro- 
priated, and  that  because  he  had  failed  to  charge  him- 
self with  all  the  money  he  had  received  and  had  denied 
under  oath  before  the  master  that  he  had  received  the 
omitted  sums,  he  had  forfeited  his  right  to  any  com- 
pensation for  his  services,  and  that  his  total  receipts 
for  which  he  must  account  were  in  fact  $5,446.13.  The 
receiver  does  not  deny  that  his  report  was  erroneous 
or  that  the  true  amount  for  which  he  must  account  is 
what  the  master  and  the  court  found  it  to  be ;  he  insists, 
however,  that  the  omission  was  not  wilful,  but  was  a 
mere  oversight  and  that  he  ought  not,  therefore,  to 
be  deprived  of  his  compensation.  The  most  charitable 
view  to  take  of  his  misstatements  in  his  report  and  in 
his  testimony,  to  the  effect  that  he  had  paid  out  $150.31 
as  commissions  which  it  is  now  admitted  he  did  not  pay 
out,  and  that  he  had  received  but  $5,116.13,  when  it  is 
now  conceded  he  had  in  fact  received  $5,446.13,  is  that 
it  was  the  result  of  his  negligence  in  failing  to  keep 
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accurate  accounts,  but  the  fact  remains  that  either 
wilfully  or  negligently  his  report  was  erroneous  to 
the  extent  of  $480.13-,  which  but  for  the  objections  of 
appellees  thereto,  he  would  have  improperly  retained. 
It  is  as  much  the  duty  of  a  receiver  to  be  careful  and 
diligent  in  performing  his  duty  and  in  the  keeping  of 
accurate  accounts  and  making  of  accurate  reports,  as 
it  is  to  refrain  from  premeditated  dishonesty.  When 
from  either  cause  the  trust  funds  in  his  hands  are  not 
properly  accounted  for  and  are  prevented  from  reach- 
ing the  hands  of  those  entitled '  thereto,  the  receiver 
should  not  be  compensated  for  his  services.  It  is  only 
for  such  careful,  diligent  and  honest  service  as  the  law 
contemplates  that  a  receiver  should  be  compensated. 
We  think  this  record  clearly  shows  an  instance  where 
the  receiver  should  be  denied  compensation.  Such  a 
course  has  been  pursued  under  a  variety  of  circum- 
stances which,  while  not  in  all  respects  parallel  to  the 
case  at  bar,  serve  to  show  the  trend  of  judicial  action. 
See  Speiser  v.  Merchants'  Exch.  Bank,  110  Wis.  506, 
524.  In  Pangburn  v.  American  Vault,  Safe-S  Loch 
Co.,  205  Pa.  St.  93,  100,  the  Court  said : 

**The  reckless  and  negligent  manner  in  which  the 
receiver  conducted  the  affairs  of  the  trust  estate  and 
the  consequent  loss' to  the  creditors  legally  deprived 
the  receiver  of  the  right  to  commissions.  The  law  does 
not  compensate  an  officer  for  inefficiency  and  wilful 
neglect  of  duty." 

In  State  ex  rel.  Pope  v.  Germania  Bank  of  St.  Paul, 
103  Minn.  129-144,  the  Court  said: 

**The  question  of  negligence  and  mismanagement  by 
the  receiver  should  have  an  important  bearing  upon  the 
amount  of  his  compensation.  If  found  guilty,  the  court 
would  be  justified  in  refusing  to  reward  the  neglect  or 
misconduct    *     *     *.'' 

The  costs  of  the  reference  to  the  master  of  the  re- 
ceiver's report  was  charged  to  the  receiver.  To  this  he 
objects.  The  only  respects  in  which,  in  our  opinion,  the 
report  was  incorrect  were  the  credits  the  receiver  took 
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therein  for  commissions  and  attorneys'  fees,  and  the 
failure  to  charge  himself  with  $330  of  moneys  received. 
The  evidence  taken  and  the  time  expended  on  those 
matters  was  exceedingly  small,  a  mere  trifle,  compared 
with  that  involved  in  determining  the  other  questions 
raised  by  the  exceptions  of  appellees  to  the  receiver's 
report  that  we  have  seen  were  not  well  taken.  The 
receiver  certainly  should  not  be  charged  with  the  costs 
and  expenses  of  defending  a  correct  report,  nor  for 
defending  a  report  in  respect  to  matters  correctly 
charged.  In  our  judgment,  the  costs  of  the  reference 
to  the  master  should  be  paid  by  the*  appellees  whose 
unwarranted  exceptions  consumed  substantially  all  of 
the  time  and  made  practically  all  of  the  costs  and  ex- 
penses of  the  reference. 

If  the  decree  appealed  from  was  in  other  respects 
correct,  it  is  erroneous  in  that  it  directs  the  payment 
of  the  amount  found  due  appellee,  Morris,  and  the 
amount  of  the  costs  of  the  reference  to  Burns,  the  so- 
licitor for  Morris.  Amounts  found  due  should  be  paid 
to  the  party  to  whom  the  same  is  due  and  the  decree 
should  so  provide.  It  is  particularly  inconceivable 
what  business  an  attorney  for  one  of  the  parties  has 
with  the  costs  in  a  case. 

It  is  contended  by  appellees  that  the  receiver  had  no 
right  to  appeal  from  this  decree.  The  decree  required 
of  him  that  he  pay  out  of  his  own  funds  about  $2,500 
to  replace  trust  funds  that  had  theretofore  been  dis- 
tributed by  him  pursuant  to  the  express  order  of  the 
same  court.  He  was  a  party  to  the  decree  complained 
of,  he  was  aggrieved  by  it  and  was  the  only  person  who 
was  adversely  affected  thereby,  and  was,  therefore, 
entitled  to  appeal.  Union  Nat.  Bank  of  Chicago  v. 
Barth,  179  111.  83;  Granat  v.  Kruse,  213  111.  328-332. 
Even  if  no  other  part  of  the  decree  so  affected  him 
as  to  give  him  a  right  to  api)eal,  the  part  denying  him 
compensation  certainly    had    that    effect.     Sutton  v. 
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Weber,  100  111.  App.  360;  McAnrow  v.  Martin,  183  111. 
467,  473. 

For  the  reasons  stated  the  decree  of  the  Superior 
Court  is  reversed  and  the  cause  is  remanded  with 
directions  to  that  court  to  restate  the  account  of  the 
receiver  in  accordance  with  the  views  here  expressed 
and  to  enter  a  decree  accordingly. 

Reversed  and  remanded  with  directions. 


Jacob  E.  Hansen,  Appellee,  v.  Sarah  J.  €ole  et  al.,  on 
appeal  of  Michael  Salter,  Appellant. 

Oen.  No.  18,916.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon.  Richabd 
E.  BuBKE,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1912.  AfElrmed.  Opinion  filed  October  1,  1914. 
Rehearing  denied  October  19,  1914. 

Statement  of  the  Case. 

Action  by  Jacob  E.  Hansen  to  foreclose  a  trust  deed 
given  by  Sarah  J.  Cole  and  F.  R.  Cole,  her  husband, 
to  secure  the  payment  of  certain  obligations  held  by 
Hansen.  Eben  F.  Runyan,  the  trustee  named  in  the  con- 
veyance, and  also  Michael  Salter,  Elizabeth  Salter  and 
Libbie  Salter,  subsequent  mortgagees,  were  made  de- 
fendants. The  Hansen  trust  deed  was  subject  to  a 
prior  one  given  to  secure  other  substantial  obligations 
of  the  Coles,  but  neither  the  trustee  named  in  the  first 
trust  deed  nor  the  holders  of  the  obligations  secured 
thereby  were  made  parties  to  this  proceeding.  The 
rents  and  profits  of  the  premises  were  conveyed  by 
the  Hansen  trust  deed  as  part  of  the  security,  but  they 
were  not  so  conveyed  by  the  Salter  mortgage.  On  the 
day  following  the  filing  of  the  bill  a  receiver  was  ap- 
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pointed  by  the  court,  under  and  solely  because  of  the 
provisions  of  the  Hansen  trust  deed,  to  collect  the 
rents  and  profits  of  the  premises  described  therein. 
There  was  no  finding  that  the  Coles  were  insolvent. 
The  Salters  were  nonresidents  and  notice  to  them  of 
the  pendency  of  this  suit  was  published.  They  did 
not  appear  and  were  defaulted.  On  February  18, 1904, 
a  decree  of  foreclosure  and  sale  was  entered.  On 
February  29,  1904,  Sarah  J.  Cole,  the  owner  of  the 
equity  of  redemption,  conveyed  the  premises  to  Elsie 
K.  Hansen,  wife  of  complainant.  On  March  17,  1904, 
the  premises  were  sold  by  the  master  to  the  complain- 
ant, Hansen,  for  the  amount  found  due  him,  together 
with  interest  thereon  and  costs  of  court  and  the  ex- 
penses of  sale.  The  amount  found  due  the  complain- 
ant included  interest  paid  by  him  on  the  obligation 
secured  by  the  first  trust  deed.  Later,  by  leave  of 
court,  the  Salters  filed  answers  to  the  bill  of  complaint 
and  also  filed  a  petition  asking  that  the  receiver  be 
required  to  report  his  acts  and  doings  as  such  and  that 
the  receivership  **be  extended  to  and  include  the  an- 
swers" of  the  Salters,  and  their  claims  set  up  in  said 
answers.  They  also,  on  December  30,  1904,  filed  a 
cross-bill  in  which  they  seek  a  decree  directing  an  ac- 
counting of  rents  and  profits  of  said  premises  due 
from  Jacob  E.  Hansen  and  collected  as  rents  by  the 
receiver,  and  that  the  amount  found  due  on  such  ac- 
counting be  turned  over  to  them  to  the  extent  of  their 
claims  under  their,  mortgage.  Sarah  J.  Cole,  F.  E. 
Cole,  Jacob  E.  Hansen  and  Elsie  K.  Hansen  all  an- 
swered the  cross-bill.  On  March  25, 1905,  the  receiver, 
pursuant  to  an  order  of  court,  filed  his  reports  of 
moneys  received  from  September  22,  1903,  the  date  of 
his  appointment,  to  March  17,  1904,  the  date  when  the 
premises  were  sold  under  the  decree  of  foreclosure, 
and  of  moneys  paid  out  by  him  from  the  said  date 
of  his  appointment  to  March  23,  1905,  the  date  of  his 
report.    The  Salters  objected  to  this  report  and  the 
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same,  together  with  the  objections  thereto,  were  on 
April  3,  1905,  referred  to  a  master  in  chancery,  to 
whom  the  cause  had  already  been  referred,  to  take 
proofs  and  report  his  conclusions  thereon.  On  May 
27,  1907,  the  master  filed  a  report  to  which  Jacob  E. 
Hansen  and  the  two  Coles  had  filed  objections  before 
the  master,  which  had  been  overruled.  On  Septem- 
ber 22,  1911,  the  Salters  filed,  without  leave  of  court, 
some  amendments  to  their  cross-bill  by  which  amend- 
ments they  undertook  to  change  it  to  one  for  leave  to 
redeem  from  the  sale  of  March  17,  1904.  This  amend- 
ment was  stricken  from  the  files  because  presented  too 
late  and  without  leave  of  court.  On  April  24, 1912,  the 
master  filed  another  report,  finding  that  the  receiver 
still  had  in  his  hands  six  hundred  dollars  of  funds  col- 
lected by  him  and  not  expended;  that  it  belonged  to 
Sarah  J.  Cole  as  the  owner  of  the  equity  of  redemption, 
and  recommended  that  a  decree  be  entered  directing 
the  receiver  to  pay  that  sum  to  her.  The  master  fur- 
ther found  that  the  Salters  were  not  entitled  to  any 
portion  of  that  fund  or  to  any  claim  against  the  re- 
ceiver, and  recommended  that  their  cross-bill  be  dis- 
missed for  want  of  equity.  To  this  repprt  the  Salters 
filed  no  objections  or  exceptions.  The  exceptions  of 
the  Coles  to  the  first  report  of  the  master  were  ordered 
to  stand  as  their  exceptions  to  the  last  report.  On 
June  19,  1912,  a  decree  was  entered  in  which  all  ex- 
ceptions to  the  master's  report  were  overruled,  and 
the  court  found  that  there  was  six  hundred  dollars  in 
the  receiver 's  hands  undistributed ;  that  Sarah  J.  Cole, 
was  entitled  to  it ;  that  the  Salters  were  not  entitled  to 
any  of  it ;  or  to  any  claim  against  the  receiver,  and  that 
there  ,was  no  equity  in  their  cross-bill  and  ordered  that 
the  receiver  pay  to  Sarah  J.  Cole  the  six  hundred  dol- 
lars found  to  be  in  his  hands ;  that  the  receiver 's  report 
be  approved,  except  as  modified  by  the  decree;  that 
the  cross-bill  of  the  receiver  be  dismissed  for  want  of 
equity  and  that  the  decree  of  foreclosure  entered  Feb- 
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ruary  18,  1904,  and  all  proceedings  thereunder  be  eon- 
firmed.    From  the  decree,  Michael  Salter  appeals. 

The  appellant  assigned  several  errors,  but  the  only 
injury  he  claimed  to  have  suffered  by  reason  of.  the 
decree  appealed  from  was  that  he  was  thereby  de- 
prived from  having  the  rents  derived  from  the  mort- 
gaged premises  during  the  pendency  of  the  foreclosure 
proceedings  and  until  the  expiration  of  the  equity  of 
redemption  applied  to  the  obligation  held  by  him 
against  the  mortgagor. 

William  Slack  and  John  C.  Wilson,  for  appellant. 

Cyrus  Heren,  for  appellee  Hansen. 

Rosenthal  &  Hamill,  for  Cole  et  cd.;  Nicholas  E. 
Jones,  of  counsel. 

Mr.  Justice  Graves  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Appeal  and  ebbob,  §  1206* — parties  not  entitled  to  reversal. 
A  judgment  or  decree  will  never  be  reversed  at  the  instance  of  a 
party  whose  rights  are  in  no  way  injuriously  affected  thereby. 

2.  MoBTGAGES,  §  738* — right  to  rents  during  period  of  redemption. 
The  rents  of  mortgaged  premises  when  not  pledged  as  additional 
security  belong  to  the  owner  of  the  equity  of  redemption  until  the 
expiration  of  the  period  of  redemption,  provided  that  where  the 
debtor  is  the  owner  of  the  equity  of  redemption  and  there  is  a 
deficiency  decree,  or  it  is  otherwise  made  to  appear  that  the  pledged 
premises  are  scant  security,  and  there  is  a  finding  that  the  obligors 
are  insolvent,  a  receiver  may  be  appointed  to  collect  the  rents  during 
the  period  of  redemption,  to  be  applied  in  payment  of  the  deficiency 
decree  that  has  been  or  may  be  entered. 

3.  MoBTGAGES,  §  546* — when  junior  mortgagee  not  entitled  to 
rents  during  period  of  redemption.  A  junior  mortgagee  made  a 
party  defendant  in  a  foreclosure  proceeding,  held  not  entitled  on 
his  cross-bill  to  a  decree  awarding  him  the  rents  of  the  premises 
during  the  period  of  redemption,  where  it  appeared  that  his  mort- 

•8ee  IllLnolfl  Notes  Dlirest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topic  and  section  number. 


Chicago — First  Distbict — October,  1914.         23 

Carlin  v.  Michigan  Central  R.  Co.,  189  111.  App.  23. 

gage  did  not  convey  the  rents  as  additional  security,  and  the  allega- 
tions of  his  cross-bill  that  the  premises  were  scant  security  and 
the  mortgagors  were  insolvent  were  not  supported  by  any  evidence, 
and  there  was  no  finding  in  the  decree  concerning  them,  and  it 
also  appeared  the  cross-bill  was  not  filed  until  after  the  owner  of 
the  equity  of  redemption  had  conveyed  his  interest  to  another  for  a 
valuable  consideration  without  assuming  such  junior  mortgage. 

4.  Receivebs,  §  20* — powers  of.  A  receiver  is  an  officer  of  the 
court  and  holds  the  funds  in  his  hands  for  the  benefit  of  the  persons 
the  court  shall  find  are  entitled  thereto. 

5.  Pbocess,  §  74* — when  party  canftot  complain  of  defective 
service  hy  publication.  Objection  by  a  party  defendant  that  service 
by  publication  upon  him  was  defective  comes  too  late,  where  after 
a  default  decree  was  entered  against  him  he  filed  his  general  ap- 
pearance and  obtained  leave  to  file  an  answer  and  cross-bill  and 
he  was  fully  heard  on  the  issues  made  by  them,  and  it  also  appearing 
that  the  default  decree  was  not  confirmed  until  after  seven  years 
of  litigation. 

6.  Mortgages,  §  716* — when  cross-bill  to  redeem  properly  stricken. 
An  amended  cross-bill  by  a  junior  mortgagee  to  redeem  from  a 
foreclosure  sale,  held  properly  stricken  from  the  files  for  the  reason 
the  right  to  redeem  was  barred  by  limitations,  where  it  was  filed 
without  leave  of  court  near4y  seven  years  after  he  had  entered  his 
appearance  in  the  case  and  filed  his  original  cross-bill  and  more 
than  seven  years  after  the  foreclosure  sale. 


Nellie  Carlin^  Administratrix,  Appellee^  y.  Michigan 
Central  Railroad  Company  et  al.^  on  appeal  of  Illi- 
nois Central  Railroad  Company^  Appellant. 

Gen.  No.  18,958.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Joseph 
H.  Pitch,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1912.    Affirmed.    Opinion  filed  October  7,  1914. 

Statement  of  the  Case, 

Action  by  Nellie  Carlin,  administratrix  of  the  estate 
of  Joseph  Doskofsky,  deceased,  against  Michigan  Cen- 
tral Railroad  Company  and  Illinois  Central  Railroad 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  tame 
topic  and  section  number. 
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Company  to  recover  damages  for  the  wrongful  death 
of  plaintiff's  intestate.  Before  final  judgment  the  suit 
was  dismissed  as  to  the  Michigan  Central  Eailroad 
Company.  From  a  judgment  entered  on  a  verdict 
against  the  Illinois  Central  Bailroad  Company  for 
ten  thousand  dollars,  that  company  appeals. 

Calhoun,  Lyford  &  Sheean,  for  appellant;  John  G. 
Deennan,  of  counsel. 

Dabrow  &  Baily,  for  appellee. 

Mr.  Justice  Graves  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision, 

1.  Dismissal,  nonsuit  and  continuance,  §  25* — when  dismissal 
as  to  one  defendant  does  not  render  declaration  insufficient  against 
other.  In  an  action  against  two  railroad  companies  for  the  wrongful 
death  of  plaintiffs  intestate  caused  by  being  struck  by  a  train  of  one 
of  the  defendants  using  the  tracks  of  the  other  at  a  street  crossing, 
where  the  latter  maintained  gates  which  were  alleged  to  be  up  at 
the  time  deceased  approached  the  crossing,  held  that  a  dismissal 
of  the  suit  as  to  the  defendant  which  operated  the  train  amounted 
to  an  amendment  of  the  declaration  so  as  to  state  a  cause  of  action 
against  the  other  defendant  alone,  it  being  contended  that  the  dec- 
laration did  not  charge  any  act  of  the  defendant  which  owned  the 
tracks  as  being  alone  sufficient  to  cause  the  injury. 

2.  Appeal  and  error,  §  1241* — when  error  in  instructions  cannot 
he  complained  of.  It  is  not  reversible  error  to  give  a  faulty  instruc- 
tion when  other  instructions  given  at  the  instance  of  the  complaining 
party  are  faulty  for  the  same  reason. 

3.  Appeal  and  erbor,  S  1241* — when  instructions  given  for  co- 
defendant  cannot  be  complained  of.  One  defendant  cannot  complain 
of  an  error  in  an  instruction  given  at  the  instance  of  his  codefendant. 

4.  Instructions,  §  48* — when  properly  refused  for  characterizing 
testimony  as  certain  and  uncertain,  A  requested  instruction  char- 
acterizing the  testimony  of  defendant's  witnesses  as  "positive  and 
certain  evidence"  and  that  of  the  plaintiff's  witnesses  as  "uncertain," 
held  properly  refused. 

5.  Railroads,   §   772* — when  requested  instruction  properly  re- 
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fused  as  ignoring  facts.  In  an  action  agalnBt  a  railroad  company 
to  recover  for  the  death  of  plaintiff's  Intestate  by  being  struck  by 
a  train  at  a  street  crossing  where  gates  were  maintained,  a  requested 
instruction  undertaking  to  define  the  duty  of  the  deceased  in  regard 
to  looking  for  the  approaching  train  and  entirely  ignoring  the  fact 
that  the  gates  were  up,  held  properly  refused. 

6.  Railroads,  §  772* — when  requested  instruction  on  question  of 
due  care  properly  refused,  A  requested  instruction  announcing  as 
law  that  if  the  deceased  by  the  exercise  of  ordinary  care  for  his 
own  safety  could  have  seen  the  approaching  train  "in  time  to  have 
prevented  the  accident"  then  the  plaintiff  could  not  recover,  held 
properly  refused,  since  the  instruction  improperly  required  the  de- 
ceased exercise  more  than  ordinary  care  to  prevent  the  accident. 

7.  Railroads,  §  681* — right  to  cross  tracks  when  gates  are  up. 
When  crossing  gates  are  maintained  at  the  intersection  of  railway 
tracks  and  streets,  particularly  where  large  numbers  of  persons  are 
in  the  habit  of  passing,  the  fact  that  the  gates  are  left  up  amounts 
to  an  invitation  to  cross  the  tracks  and  to  notice  that  no  train  Is 
approaching  and  that  it  is  safe  to  cross. 

8.  Railroads,  §  631* — when  negligence  of  gateman  at  crossing 
not  excused.  Negligence  of  gateman  at  a  highway  crossing  in  leav- 
ing gates  up  when  train  was  approaching,  held  not  excused  by  the 
fact  that  he  left  his  post  to  assist  ladies  over  the  crossing. 

9.  Appeal  and  error.  §  1713* — when  errors  assigned  are  waived. 
An  assignment  for  error  that  a  verdict  and  judgment  are  excessive 
will  not  be  considered  when  not  mentioned  in  the  argument 


City  of  Chicago,  Defendant  in  Error,  y.  Daniel  Bara- 
nov, Plaintiff  In  Error. 

Oen.  No.  19,036.    (Not  to  be  reported  In  full.) 

Blrror  to  the  Municipal  Court  of  Chicago;  the  Hon.  Oscar  M.  Tor- 
bison,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1913.     Affirmed.     Opinion  filed  October  7.  1914. 

Statement  of  the  Case. 

Action  by  the  city  of  Chicago  against  Daniel  Bar- 
anov to  recover  a  penalty  for  the  violation  of  a  city 

•Hf^  Illtnoifi  Soien  DlireHt.  Vols.  XI  to  XV,  and  Cumulative  Quarterljr,  aamo 
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ordinance.  No  summons,  capias  or  warrant  was  ever 
issued  in  this  case  against  this  defendant.  He  was 
brought  into  court  on  October  17,  1912,  without  a  war- 
rant. On  complaint  in  writing  being  presented  to  the 
court  charging  him  with  the  violation  of  a  city  ordi- 
nance he  entered  his  appearance,  filed  a  waiver  of  trial 
by  jury  and  moved  the  court  for  a  postponement  of  his 
trial  until  October  30,  1912,  which  motion  was  allowed, 
and  the  cause  was  adjourned  to  that  date.  On  that 
date  the  parties  appeared,  the  cause  was  tried  and  the 
defendant  found  guilty,  and  fined  twenty-five  dollars 
and  also  ordered  to  pay  the  costs  assessed  at  six  dol- 
lars. To  reverse  the  judgment,  defendant  prosecutes 
a  writ  of  error.  "^ 

Defendant  seeks  a  reversal  on  alleged  errors  in  the 
common-law  record  alone.  He  argues  three  questions 
only :  First,  that  the  judgment  is  void  for  want  of  jur- 
isdiction of  the  person  of  the  defendant  ;  second,  that 
to  warrant  the  issue  of  mesne  process  for  the  arrest  of 
a  defendant,  the  complaint  upon  which  such  process 
is  based  must  definitely  set  forth  the  offense  which  is 
the  basis  of  the  complaint ;  third,  that  the  judgment  is 
void. 

Benjamin  E.  Cohen,  for  plaintiff  in  error;  H.  J. 
Rosenberg,  of  counsel. 

William  H.  Sexton  and  James  S.  McInerney,  for 
defendant  in  error;  Albert  J.  W.  Appell,  of  counsel. 

Mr.  Justice  Graves  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Municipal  corpobations,  §  860* — nature  of  suit  to  recover 
penalty  for  violation  of  ordinance.  A  suit  to  recover  a  penalty  for 
the  violation  of  a  city  ordinance  is  a  civil  suit,  and  the  rules  ap- 
plicable to  criminal  proceedings  do  not  apply. 
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2.  Municipal  corporations,  §  863* — when  service  of  process  in 
suit  for  violation  of  ordinance  waived.  In  a  suit  to  recover  a  penalty 
for  violation  of  an  ordinance,  the  defendant  by  entering  his  appear- 
ance in  the  case  and  participating  in  the  trial  of  the  merits  of  the 
charge  waives  the  issualice  and  service  of  summons  or  other  pro- 
cess upon  him. 

3.  Municipal  Court  of  Chicago,  §  13* — statement  of  claim  in 
suit  to  recover  penalty  for  violation  of  ordinance.  In  a  suit  in 
the  Municipal  Court  to  recover  a  penalty  for  violation  of  a  city 
ordinance,  the  complaint,  if  one  has  been  made,  may  stand  as  a 
statement  of  plaintiff's  claim,  and  if  it  is  not  sufficiently  definite  the 
defendant  may  move  for  a  rule  on  plaintiff  to  file  a  more  specific 
statement,  as  in  other  cases  of  the  fourth  and  fifth  class  under  the 
Municipal  Court  Act 

4.  Municipal  corporations,  §  863* — sufficiency  of  complaint 
charging  violation  of  ordinance.  A  complaint  charging  defendant 
with  violating  a  city  ordinance  held  to  sufficiently  describe  the 
offense  and  the  ordinance  violated,  where  the  ordinance  was  de- 
scribed by  the  number  of  the  section  of  the  Municipal  Code,  and 
the  acts  he  was  charged  with  doing  were  also  specifically  set  forth. 


Fltz  G.  H.  Ereamer,  Plaintiff  in  Error,  t.  C-  M.  Hewitt, 

Defendant  in  Error. 

Gen.  No.  19,088.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Henry  C. 
Beitleb,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1913.    Affirmed.    Opinion  filed  October  7,  1914. 

Statement  of  the  Case. 

Action  by  Fitz  G.  H.  Kreamer  against  C.  M.  Hewitt 
to  recover  for  work  and  materials  alleged  to  have  been 
furnished  to  defendant  upon  his  acceptance  of  a  writ- 
ten offer  to  furnish  the  same.  Plaintiff's  statement  of 
claim  did  not  state  whether  his  written  proposal  was 
accepted  by  an  instrument  in  writing  or  by  word  of 

•See  nilnolB  Notes  Divert,  VoU.  XI  to  XV,  aud  CumiilatiTe  Qoarterly,  same 
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mouth,  in  person,  or  through  an  agent.  Defendant  in 
his  affidavit  of  merits  denied  be  made  any  contract 
with  plaintiff  as  alleged,  denied  that  the  work  and  ma- 
terials were  furnished  by  him  and  denied  he  owed 
plaintiff  the  sum  claimed.  From  a  judgment  in  favor 
of  defendant,  plaintiff  •  appeals. 

Fkbd  H.  Atwood,  Fbank  B.  Pease,  Charles  0. 
LoucKS,  and  Vernon  E.  Loucks,  for  plaintiff  in  error ; 
Geary  V.  Stibgen,  of  counsel. 

Walter  F.  Olds  and  Smietanka,  Johnson,  Mol- 
THROP  &  PoLKEY,  for  defendant  in  error. 

Mr.  Justice  Graves  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Evidence,  §  304* — when  letter  properly  excluded  for  want  of  proof 
of  identification.  In  an  action  to  recover  for  work  and  materials 
alleged  to  have  been  furnished  by  plaintiff  to  defendant  upon  his 
acceptance  of  a  written  offer  to  furnish  the  same,  a  letter  written 
by  defendant  to  a  third  party  offered  in  evidence  to  prove  that  he 
accepted  the  offer,  held  properly  excluded  for  not  being  properly 
identified  as  defendant's  letter,  there  being  no  proof  offered  that 
defendant  wrote  or  authorized  the  writing  of  it  or  that  he  knew 
of  its  existence. 


William  Downs,  Defendant  in  Error,  y.  Leopold  Ze- 
man and  Isaac  D.  Zeman,  Plaintiffs  in  Error. 

Gen.  No.  19,175.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hugh  J. 
Keabns,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1913.    Affirmed.    Opinion  filed  October  7,  1914. 


*See  Illinois  Note*  Divert,  VoU.  XI  to  XV,  and  OamnlatlTe  Qunrteriy,  lame 
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Statement  of  the  Case. 

Action  by  William  Downs  against  Leopold  Zeman 
and  Isaac  D.  Zeman.  To  reverse  a  judgment  in  favor 
of  plaintiff,  defendants  prosecute  a  writ  of  error. 

The  only  errors  argued  as  ground  for  reversal  in- 
volved the  construction  and  application  of  the  rules  of 
the  Municipal  Court,  which  were  not  preserved  in  the 
record. 

E.  0.  Mapledoram,  for  plaintiffs  in  error. 

William  S.  Corbin,  for  defendant  in  error. 

Mr.  Justice  Graves  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Municipal  Court  of  Chicago,  §  28* — necessity  that  rules  he 
preserved  in  the  record.  The  Appellate  Court,  on  a  writ  of  error 
to  review  a  judgment  of  the  Municipal  Court,  cannot  take  judicial 
notice  of  the  rules  of  that  court,  and  where  they  are  not  preserved 
in  the  record  and  the  only  errors  complained  of  involve  a  considera-. 
tion  of  such  rules,  the  judgment  will  be  affirmed. 

2.  Municipal  Court  of  Chicago,  §  ?♦ — constitutionality  of  statute 
requiring  judicial  notice  of  rules.  Section  20  of  the  Municipal  Court 
Act,  J.  ft  A.  H  3332,  in  so  far  as  it  requires  the  Supreme  Court  and 
the  Appellate  Court  to  take  judicial  notice  of  the  rules  of  the 
Municipal  Court  on  review  of  judgments  of  that  court,  has  been  de- 
clared unconstitutional  (citing  8ixhy  v.  Chicago  City  Ry,  Co,,  260 
111.  478). 


•See  Illinois  Note*  Divert,  Volt.  XI  to  XV.  and  CamalatiTe  Quarterly,  lame 
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The  People  of  the  State  of  Illinois  ex  rel.  Anna  Bet- 
schingy  Appellee,  t.  Philip  Waibel,  Appellant. 

Gen.  No.  19,351.   (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  William 
N.  Gemmill,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1913.    Affirmed.    Opinion  filed  October  7,  1914. 

Statement  of  the  Case. 

Bastardy  proceeding  by  the  People  of  the  State  of 
Illinois  ex  rel.  Anna  Betsching  against  Phillip  Waibel. 
Defendant  was  found  guilty  by  a  jury  of  being  the 
father  of  the  bastard  child.  Upon  the  verdict  a  judg- 
ment was  duly  entered  against  defendant  in  conform- 
ity with  section  8,  ch.  17  of  Kurd's  E.  S.,  J.  &  A.  If  710. 
To  reverse  the  judgment,  defendant  appeals. 

Defendant  urged  as  grounds  for  reversal  that  he 
was  unduly  restricted  in  the  cross-examination  of  the 
prosecuting  witness  and  that  the  judgment  was  against 
the  weight  of  the  evidence  for  two  reasons:  First, 
that  the  child  was  born  before  the  expiration  of  the 
full  period  of  gestation,  counting  from  the  first  act  of 
intercourse;  and  second,  that  defendant  at  the  time 
of  the  alleged  acts  of  intercourse  withdrew  before 
emission. 

Bert  D.  Wing,  for  appellant. 
No  appearance  for  appellee. 

Mr.  Justice  Graves  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Bastabds,  §  25* — when  restriction  of  cross-examination  of 
prosecuting  witness  not  error.     In  a  bastardy  proceeding,  refusal 
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to  permit  the  prosecuting  witness  to  be  asked  on  cross-examination 
whether  she  remembered  any  conversation  she  had  with  defendant 
prior  to  the  time  she  claimed  the  first  act  of  intercourse  took  place, 
held  not  error  for  the  reason  it  prevented  a  cross-examination  of 
her  regarding  any  acts  she  may  have  committed  prior  to  that  time 
and  still  be  within  the  usual  period  of  gestation. 

2.  Bastards,  §  25* — when  restriction  of  cross-examination  of 
prosecuting  witness  not  error.  In  a  bastardy  proceeding,  refusal  to 
permit  defendant's  counsel  to  ask  the  prosecuting  witness  on  cross- 
examination  whether  he  had  not  visited  her  and  she  had  not  made 
certain  answers  to  questions  asked  of  her  relative  to  the  time  she 
expected  the  child  to  be  born  and  when  the  first  act  of  intercourse 
took  place,  held  not  error  for  the  reason  it  prevented  defendant 
from  laying  a  foundation  for  impeachment,  it  not  being  suggested 
how  any  answer  could  have  been  made  that  would  have  opened  the 
door  for  impeachment,  and  it  also  appearing  that  the  questions 
claimed  to  have  been  asked  her  were  through  an  interpreter  so 
that  it  was  impossible  for  her  to  know  of  her  own  knowledge  what 
questions  were  asked  by  counsel. 

3.  Bastards,  §  62* — when  finding  of  guilty  will  not  he  disturbed 
for  variation  in  gestation  period.  A  finding  of  a  jury  in  a  bastardy 
proceeding  that  defendant  is  the  father  of  a  bastard  child  will  not 
be  disturbed  by  reason  of  the  fact  that  the  birth  of  the  child  was 
sev^iteen  days  before  the  expiration  of  the  usual  period  of  gestation, 
especially  where  the  uncontradicted  evidence  shows  that  the  mother 
never  had  intercourse  with  any  other  person  than  defendant. 

4.  Bastards,  §  62* — when  verdict  of  guilty  will  not  he  disturbed. 
A  verdict  finding  defendant  guilty  in  a  bastardy  proceeding  will  not 
be  disturbed  for  the  reason  that  defendant  testified  that  in  per- 
forming the  alleged  act  of  intercourse  he  succeeded  in  withdrawing 
before  emission,  there  being  uncontradicted  testimony  that  the 
mother  of  the  child  never  had  intercourse  with  any  other  man. 

5.  Bastards,  §  64* — when  giving  of  improper  instruction  harm- 
less. Error  of  court  in  a  bastardy  proceeding  in  instructing  the  jury 
regarding  the  amount  of  money  the  defendant  would  be  compelled 
to  pay  the  mother  of  the  child  if  they  found  him  guilty,  held  not 
to  have  harmed  defendant. 

6.  Bastards,  S  64* — when  statement  made  hy  court  harmless. 
Where  In  a  bastardy  proceeding,  after  the  court  had  concluded  the 
giving  of  its  oral  instructions,  the  defendant's  counsel  asked  the 
court  for  an  instruction  to  show  whether  "the  child  was  born  alive 
or  is  alive,"  and  the  court  apparently  in  response  to  such  request 
stated  that,  "under  the  law  if  at  any  time  after  the  child  is  born 

the  child  dies  before  the  $550  is  paid,  the  defendant  can  then  come 

.  • 
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into  court  and  show  that  fact  by  proper  certificate,  and  as  soon 
as  he  so  shows,  the  payments  stop,"  heldj  regardless  of  the  questions 
whether  the  subject  was  a  proper  one  for  the  jury  and  whether 
what  was  said  by  the  court  was  intended  as  an  instruction  to  the 
jury  or  a  reply  to  the  request  of  counsel,  the  statement  was  called 
out  by  such  request  did  not  misstate  the  law  and  could  not  have 
harmed  defendant. 

7.  MiTMciPAL  CouBT  OF  CHICAGO,  §  17* — wheti  written  requested 
instructions  may  he  refused.  Where  a  judge  of  the  Municipal  Court 
instructs  the  jury  orally  he  may  refuse  to  give  written  requested 
instructions. 


Margaret  C.  B.  Johnson,  Plaintiff  in  Error,  t.  City  of 

Chicago,  Defendant  in  Error. 

Gen,  No,  19,438.    (Not  to  be  reported  in  fnll.) 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Arthur  H. 
Frost,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  Ck:tober  term,  1913.  Reversed  and  remanded.  Opinion  filed 
October  8,  1914. 

Statement  of  the  Case. 

Action  by  Margaret  C.  B.  Johnson  against  the  City 
of  Chicago  to  recover  damages  for  personal  injuries 
alleged  to  have  been  caused  by  stepping  into  a  hole 
in  the  pavement  of  a  public  street.  A  jury  returned 
a  verdict  of  not  guilty;  a  motion  for  a  new  trial  was 
overruled  and  judgment  was  entered  against  plaintiff 
for  costs.  To  reverse  the  judgment,  plaintiff  prose- 
cutes a  writ  of  error. 

The  only  errors  complained  of  were  errors  in  the 
giving  and  refusing  of  instructions,  and  in  placing  a 
limit  on  the  number  of  witnesses  called  to  testify  to 
plaintiff's  good  reputation  for  truth  and  veracity. 

Hakry  W.  Standidge,  for  plaintiff  in  error. 
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William  H.  Sexton  and  N.  L.  Piotbowski,  for  de- 
fendant in  error;  David  R.  Levy,  of  counsel. 

Mr.  Presiding  Justice  Fitch  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Appeal  and  error,  §  1524* — necessity  of  preserving  all  the  evi- 
dence for  application  of  doctrine  of  harmless  error.  Where  legal 
questions  alone,  such  as  the  giving  or  refusal  of  instructions,  are 
raised  on  appeal  or  writ  of  error,  the  doctrine  of  "harmless  error" 
cannot  be  applied  where  the  bill  of  exceptions  does  not  purport  to 
contain  all  the  evidence,  since  in  such  case  the  Appellate  Court  is 
unable  to  determine  whether  the  jury  could  not  have  reached  a 
different  conclusion,  and  it  must  assume  that  the  error  was  pre- 
judicial, if  the  instruction  or  ruling  is  manifestly  wrong. 

2.  Appeal  and  error,  §  805 — duty  of  defendant  in  error  to  insist 
on  Wl  of  exceptions  containing  all  the  evidence.  It  is  the  duty  of 
a  defendant  in  error  to  insist  upon  the  bill  of  exceptions  containing 
all  the  evidence,  when  he  desires  the  court  of  review  to  examine 
the  same  for  the  purpose  of  ascertaining  whether  the  errors  com- 
plained of  were  harmless  under  the  facts  of  the  case. 

3.  Municipal  corporations,  §  1104  ♦ — when  instruction  misleading. 
In  an  action  against  a  city  for  personal  injuries  alleged  to  have  been 
caused  by  stepping  into  a  hole  In  a  public  street,  an  Instruction 
given  for  defendant  telling  the  jury  that  there  is  no  presumption 
of  negligence  against  the  defendant  from  the  simple  fact  that  the 
plaintiff  was  injured  upon  a  public  street,  if  they  believe  from  the 
evidence  that  plaintiff  was  injured  on  a  public  street,  held  improper 
as  being  calculated  to  mislead  and  confuse  the  jury,  in  that  it 
selected  one  fact  disclosed  by  the  evidence,  and  stated  that  a  certain 
conclusion  did  not  follow  therefrom,  as  a  matter  of  law. 

4.  Trial,  $  69 ♦ — discretion  of  court  to  limit  number  of  toitnesses. 
The  trial  court  has  a  reasonable  discretion  in  fixing  a  limit  upon 
the  number  of  witnesses  who  are  called  for  the  purposes  of  im- 
peachment 

5.  Trial,  §  69* — when  limiting  number  of  witnesses  not  an  abuse 
of  discretion.  Action  of  court  in  limiting  plaintiff  to  thirty-two 
witnesses  for  testifying  in  rebuttal  to  the  good  reputation  of  plain- 
tiff for  truth  and  veracity  after  twenty-four  witnesses  called  for 
defendant  had  testified  to  the  contrary,  held  not  an  abuse  of  dis- 
cretion. 
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Samuel  Wolfort,  Defendant  in  Error,  y.  David  Lipsey 
Company  et  aL,  Plaintiffs  in  Error. 

Gen.  No.  19,455.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Habby  Olson, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
October  term,  1913.  Reversed  and  remanded.  Opinion  filed  October 
8,  19H. 

Statement  of  the  Case. 

Action  by  Samuel  Wolfort  against  David  Lipsey 
Company,  David  Lipsey  and  Ethel  Lipsey  in  the  Mu- 
nicipal Court  of  Chicago.  The  plaintiff's  statement  of 
claim  is  **for  the  sum  of  $125  laid  out  and  expended 
for  said  defendants  at  their  request  as  follows,  on,  to- 
wit :  August  14,  1912,  plaintiff  paid  to  the  firm  of 
Sabath,  Levinson  &  Stafford  for  and  on  account  of 
said  defendants  the  sum  of  $25.00  and  on,  to-wit :  Sep- 
tember 30th,  1912,  plaintiff  paid  to  said  Sabath,  Ijevin-  | 
son  &  Stafford  the  further  sum  of  $100.00  for  said  de- 
fendants, in  all  $125.00,  which  plaintiff  paid  said  firm 
for  said  defendants  at  their  special  request  and  for 
their  benefit,  which  said  sums  said  defendants  prom- 
ised to  return  to  plaintiff  and  there  is  due  to  him  from 
them  the  sum  of  $125.0(J  with  interest  at  5%,  in  all 
the  sum  of  $127.25.''  To  this  statement  was  appended 
an  affidavit  stating  **that  the  nature  of  plaintiff's  de- 
mand is  as  above  set  forth."  To  plaintiff's  statement 
of  claims  defendants  filed  an  affidavit  of  one  Cohen, 
stating  'Hhat  he  is  the  agent  for  the  defendants;" 
that  **he  verily  believes  that  said  defendants,  and  each 
of  them,  have  a  good  defense  to  the  whole  of  the  plain- 
tiff's claim,  and  that  the  nature  of  such  defense  is  as 
follows:    *     *     * 

**5.  That  these  defendants,  or  either  of  them,  have 
never  promised  to  pay  to  the  plaintiff  any  part  of  said 

$125.00. 
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^'6.  That  said  sum  of  $125.00  was  never  laid  out 
or  expended  for  these  defendants,  or  either  of  tliem, 
at  their,  or  either  of  their,  request. ' ' 

This  affidavit  was  stricken  from  the  files,  as  well  as 
several  others  to  the  same  effect,  filed  later,  and  a 
judgment  was  entered  against  the  defendants  by  de- 
fault for  want  of  a  sufficient  affidavit  of  merits.  To 
reverse  the  judgment,  defendants  prosecute  a  writ  of 
error. 

Benjamin  E.  Cohen,  for  plaintiffs  in  error;  H.  J. 
Rosenberg,  of  counsel. 

P.  J.  0  'Shea,  for  defendant  in  error. 

Mr.  Presiding  Justice  Fitch  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Municipal  Court  of  Chicago,  S  29* — judicial  notice  of  rules 
of  court.  The  AppeUate  Court  on  writ  of  error  to  review  a  judg- 
ment of  the  Municipal  Court  cannot  take  judicial  notice  of  the  rules 
of  that  court 

2.  MuinciPAL  Court  of  Chicago,  §  29* — when  AppeUate  Court 
tcill  determine  sufficiency  of  affidavit  of  merits  under  section  55  of 
Practice  Act.  On  writ  of  error  to  review  a  judgment  of  the  Munici- 
pal Court,  where  the  error  assigned  involves  the  construction 
of  a  rule  of  that  court  regarding  the  sufficiency  of  an  affidavit  of 
merits,  but  such  rule  is  not  incorporated  in  the  transcript  of  the 
record,  the  Appellate  Court  will  assume  that  section  55  of  the  Prac- 
tice Act,  J.  ft  A.  1  8592,  controls. 

3.  PLF.ADIN6,  §  153* — section  55  of  Practice  Act  construed.  The 
requirement  of  section  55  of  the  Practice  Act,  J.  ft  A.  T  8592,  that 
a  plaintiff  shall  file  with  his  declaration  an  affidavit  showing  the 
nature  of  his  demand  in  order  to  be  entitled  to  a  judgment  by 
default  for  want  of  a  sufficient  affidavit  of  merits,  is  as  bro%d  as 
the  requirement  that  the  defendant's  affidavit  of  merits  shall  specify 
the  nature  of  his  defense. 

4.  Pleading,  §  153* — when  affidavit  of  merits  sufficient  under 
section  55  of  Practice  Act.    Under  section  55  of  the  Practice  Act, 
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J.  &  A.  If  8592,  where  plaintifTs  affidavit  showing  the  nature  of  his 
•  demand  consists  merely  of  the  common  count  in  assumpsit  for 
moneys  laid  out  and  expended  by  plaintiff  for  the  use  of  defendants 
at  their  request  and  a  promise  to  repay  the  same  on  demand,  an 
affidavit  of  merits,  which  specifically  asserts  that  no  moneys  were 
so  laid  out  and  expended  and  that  no  such  promise  was  ever  made, 
states  a  complete  defense  on  the  merits  and  also  "the  nature  of  such 
defense,"  and  it  is  error  to  strike  such  affidavit  from  the  files. 

5.  Municipal  Court  of  Chicago,  §  13* — when  rule  of  court  as 
to  sufficiency  of  affidavit  of  merits  inapplicable,  A  rule  of  the 
Municipal  Court  that  a  mere  denial  will  not  be  regarded  as  a 
sufficient  affidavit  of  merits  can  have  no  reasonable  application  to 
a  case  in  which  the  nature  of  the  defense  shown  by  the  affidavit 
of  merits  is  a  complete  and  specific  denial  of  all  the  facts  alleged  in 
plaintifE'4  affidavit  of  claim. 


Hugo  Fritsch,  Defendant  in  Error,  y.  Henry  Junius  et 

al.,  Plaintiffs  In  Error. 

Gen.  No.  19,489.    (Not  to  be  reported  in  fuU.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  S. 
LaBut,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1913.  Reversed  and  remanded.  Opinion  filed 
October  8,  1914. 

Statement  of  the  Case. 

Action  brought  in  the  Municipal  Court  by  Hugo 
Fritsch  against  Henry  Junius,  Otto  Kleker  and  Mrs. 
Otto  Kleker  to  recover  for  labor  and  materials  fur- 
nished by  plaintiff  at  the  request  of  the  defendant 
Junius  on  a  building  owned  by  the  Klekers.  The 
statement  of  claim  averred  that  plaintiff  furnished 
materials  and  labor  of  the  reasonable  value  of  two 
hundred  and  fifty  dollars,  that  the  owners  of  the  build- 
ing never  paid  Junius  for  the  same  **nor  received  from 
him  any  affidavit  in  regard  to  subcontractors  as  pro- 
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vided  by  law.'*  Defendants  denied  under  oath  all  lia- 
bility either  joint  or  several.  Upon  a  trial  by  the  court 
without  a  jury  a  judgment  was  entered  in  favor  of 
plaintiff  against  the  defendants  for  two  hundred  and 
fifty  dollars.  To  reverse  the  judgment,  defendants 
prosecute  a  writ  of  error. 

Charles  F.  Vogel,  for  plaintiffs  in  error. 

Lewis  F.  Jacobson,  for  defendant  in  error. 

Mr.  Presiding  Justice  Fitch  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  AssxTHPsiT,  ACTION  OF,  §  89* — When  evidence  insufficient  to 
sustain  joint  judgment  for  labor  and  moUerials  furnished.  In  an 
action  against  three  defendants  for  work  and  materials  alleged  to 
have  .been  furnished  at  the  request  of  one  of  the  defendants  on 
a  building  owned  by  the  two  other  defendants,  held  that  a  judg- 
ment against  all  the  defendants  could  not  be  sustained  for  the 
reason  there  was  no  evidence  to  show  a  joint  contract  or  to  show 
any  joint  liability  under  the  Mechanic's  Lien  Act,  J.  &  A.  ^^  7139 
et  seq.f  it  appearing  that  the  defendant  alleged  to  have  requested 
the  work  was  an  employee  of  a  construction  company  and  that  he 
merely  requested  the  plalntift  to  submit  an  estimate  of  the  work 
to  the  company. 

2.  Judgment,  §  190* — effect  when  erroneous  as  to  one  joint  de- 
fendant, A  judgment  against  three  defendants  which  Is  erroneous 
as  to  one  Is  erroneous  in  toto, 

3.  Municipal  Court  of  Chicago,  S  26* — when  statement  of  facts 
or  stenographic  report  sufficient,  A  statement  of  facts  or  stenographic 
report  held  to  substantially  comply  with  paragraph  6  of  section  23 
of  the  Municipal  Court  Act,  J.  &  A.  t  3335,  where  the  certificate 
of  the  trial  judge  stated  over  his  signature  that  It  was  "a  full,  true 
and  correct  statement  of  all  the  facts  and  evidence  Introduced  or 
offered  by  either  or  any  of  the  parties  in  the  above  entitled  cause, 
and  all  questions  of  law  involved  in  the  case,  and  of  all  the  pro- 
ceedings had  before  me  in  said  cause/'  and  the  document  to  which 
the  certificate  was  appended  was  in  the  form  of  a  stenographic 
report  of  the  proceedings  at  the  trial,  was  certified  to  contain  all 
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the  evidence  and  showed  on  its  face  the  objections  made  and  the 
rulings  of  the  court  therein,  and  to  such  document  was  attached 
a  statement  of  the  rulings  of  the  court  upon  the  several  motions 
made  before  and  after  the  finding,  and  the  propositions  of  law 
marked  "held"  and  "refused." 

4.  Municipal  Court  op  Chicago,  §  26* — judge  authorized  to  ex- 
tend time  lor  presenting  statement  of  facts.  Under  paragraph  6  of 
section  23  of  the  Municipal  Court  Act,  J.  ft  A.  f  3335,  any  judge  of 
that  court  may,  within  the  thirty  days  allowed  for  presenting  a 
statement  of  facts  or  stenographic  report,  enter  an  order  extending 
the  time  for  presenting  the  same  to  the  trial  judge. 


Anheuser-Busch  Brewing  Association,  Plaintiff  in  Er- 
ror, y.  Frederick  Kalthoff,  Defendant  in  Error. 

Gen.  No.  19,661.    (Not  to  he  reported  In  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hugh  J. 
Keabns,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1913.  Reversed  and  remanded.  Opinion  filed 
October  8,  1914.     Rehearing  denied  October  20,  1914. 

Statement  of  the  Case. 

Action  by  Anheuser-Busch  Brewing  Association,  a 
corporation,  against  Frederick  Kalthoflf  to  recover  a 
certain  amount  alleged  to  be  due  under  the  terms  of 
a  written  contract  between  the  parties. 

By  the  terms  of  the  contract  the -Brewing  Associa- 
tion agrees  to  sell  and  deliver  to  Kalthoff  and  Kalt- 
hoflf agrees  to  purchase  from  the  Brewing  Association 
^*all  the  domestic  draught  beer  needed  and  required '* 
by  him  *  *  for  use  and  sale  upon  the  premises  known  as 
162  East  Adams  Street,  Chicago,  Illinois,"  during  the 
period  of  five  years  from  and  after  May  1,  1909,  and 
Kalthoflf  agrees  to  pay  for  the  same  in  cash  upon  de- 
livery, at  the  current  market  price  of  the  Association 
for  such  beer  at  the  time  of  such  delivery;  that  the 
Brewing  Association  shall  pay  three  specified  bills  of 
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Kalthoff's  aggregating  $1,325,  one  for  painting  and 
decorating  the  premises,  another  for  beer  and  plumb- 
ing supplies,  and  the  third  for  saloon  fixtures;  that 
if  at  any  time  during  the  specified  term,  Kalthoff 
^Vshall  sell,  assign,  transfer  or  convey  his  interest  in 
the  business  carried  on  upon  said  premises,  *'  he  shall 
repay  to  the  Brewing  Association  a  pro  rata  share 
of  said  $1,325;  and  that  he  ''shall  have  the  right  at 
any  time  after  November  1,  A.  D.  1910,  to  terminate 
this  agreement"  by  giving  a  written  notice  to  that 
effect  ''and  repaying  to  said  second  party  such  a  pro 
rata  share  of  said  sum  of  One  thousand  three  hun- 
dred and  twenty-five  ($1,325)  Dollars  as  the  then 
unexpired  term  of  this  agreement  shall  bear  to  the 
entire  term.'' 

At  the  time  this  agreement  was  made,  Kalthoff  was 
in  possession  of  certain  premises  under  a  lease  from 
a  third  party  to  him,  for  a  term  of  five  years,  begin- 
ning March  1, 1909,  and  ending  April  30, 1914,  in  which 
lease  there  was  a  clause  reserving  to  the  lessor  the 
right  to  cancel  the  same  on  May  1,  1911,  or  any  time 
thereafter,  by  giving  the  lessee  six  months'  written 
notice  of  its  intention  so  to  do,  and  paying  him,  if  so 
terminated  between  November  1,  1911,  and  November 
1,  1912,  the  sum  of  $2,000.  It  was  admitted  upon  the 
trial  that  the  contract  sued  upon  was  drawn  by  the 
plaintiff's  attorneys,  with  full  knowledge,  on  their 
part,  of  the  existence  and  terms  of  this  lease.  It  was 
also  admitted  that  the  lessor  served  notice  on  Novem- 
ber 16,  1911,  of  its  intention  to  cancel  the  lease,  and 
that  on  May  18,  1912,  Kalthoff  "surrendered  and  de- 
livered up  possession  of  said  saloon  to  the  lessor  who 
thereupon  tore  down  and  removed  the  building  within 
which  the  saloon  in  question  was  situate." 

This  suit  was  brought  to  recover  back  so  much  of 
the  $1,325  paid  by  the  plaintiff  as  the  unexpired  term 
of  the  contract  bears  to  the  whole  term  of  five  years. 
The  defendant  claimed  that  there  is  no  provision  in 
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the  contract  which  expressly  requires  him  to  refund 
any  part  of  the  money  thus  advanced  in  case  of  a  de- 
struction of  the  premises,  and  that  it  was  the  duty  of 
the  plaintiff,  under  the  circumstances,  to  have  inserted 
a  clause  in  the  contract  to  cover  that  contingency,  if 
it  so  desired.  The  court  sitting  without  a  jury  found 
in  favor  of  the  defendant  and  entered  judgment  on  the 
finding.  To  reverse  the  judgment,  plaintiff  prosecutes 
a  writ  of  error. 

(JoLDziBB,  EoDQEBS  &  Fboehlich,  foT  plaintiff  in 
error. 

Thomas  W.  Pbindbvillb,  for  defendant  in  error. 

Mb.  Pbbsiding  Justice  Fitoh  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Deelslon. 

1.  Sales,  S  64* — provision  08  to  termination  of  contract  to  supply 
needs  of  buyer  construed.  Where  a  brewing  company  and  a  liquor 
dealer  entered  into  a  contract  wherein  the  former  agreed  to  furnish 
all  of  a  certain  kind  of  beer  needed  by  the  latter  at  certain  leased 
premises  for  a  specified  time,  and  it  was  also  agreed  that  the 
dealer  should  have  the  right  to  terminate  the  agreement  after  a 
certain  time  by  giving  notice  and  refunding  to  the  company  a  pro 
rata  part  of  the  money  advanced  to  the  dealer  as  a  bonus  with 
which  to  fit  up  the  premises,  held  that  under  a  proper  construction 
of  the  contract  the  dealer  was  required  to  make  such  refund  though 
he  was  required  to  vacate  the  premises  under  his  lease. 

2.  Sales,  §  41* — when  contract  not  mere  option.  Where  a  con- 
tract expressly  provides  that  one  party  agrees  to  sell  and  deliver 
and  that  the  other  agrees  to  buy  and  pay  for  all  of  a  certain 
kind  of  beer  that  may  be  needed  by  him  for  use  and  sale  in  his 
business  at  certain  premises  named  for  a  specified  period,  such 
agreement  is  not  a  mere  option,  but  Is  a  binding  and  enforce- 
able contract 
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Western  Pine  Lumber  Company,  Defendant  in  Error^ 
Y.  Martin  E.  Nelson,  Plaintiff  In  Error. 

Oen.  No.  19,688.    ^^ot  to  be  reported  In  full.) 

Error  to  the  Municipal  Court  of  Chica^^o;  the  Hon.  Hosba  W. 
Wells,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1913.     Affirmed.     Opinion  filed  October  8,  1914. 

Statement  of  the  Case. 

Action  in  the  Municipal  Court  of  Chicago  by  the 
Western  Pine  Lumber  Company  against  Martin  E. 
Nelson  on  a  contract  of  guaranty  to  recover  the  unpaid 
balance  due  on  certain  notes.  The  facts  showed  that 
the  defendj^nt  was  president  of  a  certain  milling  com- 
pany which  was  indebted  to  the  plaintiff  upon  an  open 
account  for  materials  sold  and  delivered;  that  the 
milling  company  ordered  a  carload  of  lumber  from  the 
plaintiff,  but  the  plaintiff  refused  to  fill  the  order  be- 
fore the  old  account  was  straightened  up;  that  the 
defendant  called  at  the  plaintiff's  oflSce  and  an  arrange- 
ment was  made  whereby  the  defendant,  as  its  president, 
agreed  to  execute  certain  notes  for  the  milling  com- 
pany, and  also  to  personally  guaranty  their  payment 
by  letter  if  the  plaintiff  '*  would  ship  the  carload 
of  lumber  or  establish  a  credit  to  the  milling  company 
again  as  they  were." 

This  proposition  was  consented  to  and  the  defendant 
so  executed  the  notes  and  guaranty.  A  part  of  the 
notes  were  not  fully  paid  at  maturity  and  the  plaintiff 
never  performed  its  promises  as  agreed,  and  this  suit 
was  brought  against  defendant  on  his  guaranty  for  the 
unpaid  balance  due  on  the  notes. 

The  defendant  filed  an  affidavit  of  merits  stating 
that  the  guaranty  was  signed  upon  the  representation 
that  plaintiff  would  extend  further  credit  to  the  maker 
of  the  notes,  and  would  ship  the  lumber  which  had  been 
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ordered,  but  that  after  defendant  had  signed  the  guar- 
anty '  *  the  plaintiff  wholly  refused  to  perform  and 
carry  out  its  said  agreement, ' '  whereby  the  considera- 
tion for  the  guaranty  had  *  *  wholly  failed. ' '  No  counter- 
claim or  set-off  for  damages  arising  out  of  a  breach 
of  plaintiff's  promise  was  set  up  by  defendant.  Upon 
a  trial  by  jury,  the  court  directed  a  verdict  in  favor  of 
plaintiff  for  $460.17.  To  reverse  the  judgment  entered 
on  the  verdict,  defendant  prosecutes  error. 

Smietanka,    Johnson,    Molthrop    &    Polkey,    for 
plaintiff  in  error. 

William  S.  Corbin,  for  defendant  in  error. 

Mr.  Presiding  Justice  Fitch  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  QuABANTY,  §  7* — when  breach  of  agreement  which  induced 
making  of  not  failure  of  consideration.  Where  a  person  guaranties 
the  payment  of  promissory  notes  upon  a  promise  of  the  payee  to 
perform  certain  acts,  the  failure  of  the  payee  to  perform  such  acts 
as  promised  does  not  constitute  a  total  failure  of  consideration, 
since  in  such  case  the  promise  of  the  payee  constitutes  the  considera- 
tion  for  the  guaranty. 

2.  Guaranty,  §  331* — when  defense  of  failure  of  consideration 
improper.  Where  a  person  guarantied  the  payment  of  promissory 
notes  upon  a  certain  promise  of  the  payee,  and  when  sued  upon' his 
guaranty  set  up  as  his  only  defense  that  there  was  a  total  failure 
of  consideration  because  the  payee  failed  to  perform  his  promise, 
"Without  setting  up  a  counterclaim  for  breach  of  plaintiff's  promise, 
held  that  a  direction  of  a  verdict  for  plaiutifF  was  proper,  for  the 
reason  that  the  failure  of  the  plaintifit  to  perform  its  promises  did 
not  constitute  a  failure  of  consideration. 

*See  minols  Notes  Digest,  Vole.  XI  to  XV.  and  Camulatlve  Qoftrterly,  same 
topic  and  section  number. 
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E.  F.  Staff,  Defendant  in  Error,  y.  A.  Steiger,  Plain- 
tiff In  Error. 

Oen.  No.  19,611.    (Not  to  be  reported  In  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Frederick  L. 
Fake,  Jb.,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  October  term,  1913.  Affirmed.  Opinion  filed  October  8,  1914. 
Rehearing  denied  October  20,  1914. 

Statement  of  the  Case. 

Action  by  E.  F.  Staff  against  A.  Steiger  to  recover 
broker's  commissions  alleged  to  have  been  earned  in 
securing  for  defendant  a  tenant  for  certain  premises 
on  State  street  in  Chicago.  Upon  a  trial  before  a  jury 
a  verdict  was  returned  in  favor  of  plaintiff  for  $766.30. 
To  reverse  a  judgment  entered  on  the  verdict,  defend- 
ant prosecutes  a  writ  of  error. 

Weinberg  &  Grollman,  for  plaintiff  in  error ;  Frank 
&  LuRiE,  of  counsel. 

George  H.  Mason,  for  defendant  in  error. 

Mr.  Presiding  Justice  Fitch  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Deelslon. 

• 

1.  Brokebs,  §  90* — sufficiency  of  evidence  to  show  plaintiff  was 
procuring  cause.  In  an  action  for  broker's  commissions  for  finding 
a  tenant  for  defendant  where  a  verdict  on  conflicting  evidence  was 
returned  for  plalntifF,  held  that  the  verdict  would  not  be  disturbed 
on  the  ground  the  evidence  did  not  show  plaintiff  was  the  procuring 
cause  of  the  demise,  there  being  a  legitimate  inference  from  the 
evidence  that  the  prospective  tenant's  attention  was  first  called  to 
the  property  by  plaintiff  and  that  the  lease  which  was  actually 
made  was  the  result,  and  It  also  appearing  that  the  tenant  who 
would  have  been  the  best  witness  was  not  called,  from  which  the 
jury  may  have  drawn  an  inference  unfavorable  to  the  defendant. 

•See  lUtnolfl  Notes  Dljrert,  Vols.  XI  to  XV,  and  Ciimal»tWe  QoMierlj,  saino 
topic  and  •ectlon  number. 
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2.  Bbokebs,  8  84* — admissihility  of  evidence.  In  an  action'  to 
recover  broker's  commissions  for  finding  a  tenant  for  defendant^ 
refusal  to  permit  defendant  to  testify  to  the  amount  of  rental  he 
was  paying  held  not  error,  for  the  reason  the  fact  sought  to  be 
elicited  had  little  bearing  on  the  issues  involyed. 


Central  Iron  &  Metal  Company,  Appellant,  y.  Sebas* 
tlan  Krug  and  National  Surety  Company,  Appellees. 

Gen.  No.  19,644.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Lockwood 
HoNOBE,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1913.    Affirmed.    Opinion  filed  October  8,  1914. 

Statement  of  the  Case. 

• 

Bill  in  equity  filed  by  Central  Iron  &  Metal  Com- 
pany, a  corporation,  against  Sebastian  Krug  and  Na- 
tional Surety  Company.  The  defendant  filed  a  general 
and  special  demurrer  to  the  bill,  which  were  sustained 
by  the  court.  Upon  complainant  electing  to  stand  by 
its  bill,  the  bill  was  dismissed  for  want  of  equity.  To 
reverse  the  decree,  complainant  appeals. 

The  bill  recites  that  complainant  is  an  Illinois  cor- 
poration engaged  in  buying  and  selling  iron  and  other 
metals ;  that  defendant  Krug  is  engaged  in  the  business 
of  wrecking  buildings ;  that  in  May,  1912,  complainant 
and  said  defendant  entered  into  a  written  contract,  by 
which  Krug  sold  to  complainant  all  the  iron,  raotals, 
machinery  and  plumbing  goods  in  certain  buildings  in 
Chicago  then  being  wrecked  by  Krug.  By  the  terms  of 
the  contract,  Krug  agreed  to  load  the  materials  into 
complainant's  wagons  and  to  use  reasonable  care  '*  con- 
sistent with  wrecking  operations"  to  see  that  such 
materials  ''shall  not  be  unnecessarily  damaged' ';  that 
if  complainant  failed  to  furnish  enough  wagons  to 

*8ee  Ultnols  Notes  Dlirest,  Vols.  XI  to  XT.  and  Camal»tlve  QiUMterlj,  samo 
topic  and  socUon  nnmtMr. 
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carry  away  the  materials  as  the  same  should  be  taken 
dowB,  Krug  should  have  the  right  to  furnish  teams, 
wagons  and  men,  at  the  rate  of  ''not  to  exceed  $6.00 
for  a  nine-hour  day  per  double  team'^;  but,  in  such 
cases,  at  least  four  tons  of  material  should  be  placed 
on  each  of  such  wagons.  It  was  further  agreed  that 
complainant  should  keep  a  watchman  on  the  promises, 
both  day  and  night,  ''and  take  care  of  said  goods ^'; 
that  all  "property  belonging  to  tenants  occupying  any 
part  of  said  premises  is  expressly  excepted  from  this 
contract";  that  complainant  should  pay  $70,750  for 
said  materials,  payable  $15,000  down  and  the  re- 
mainder in  instalments  of  $5,000  each  as  the  work 
progressed;  that  if  less  than  5,000  tons  of  material 
were  taken  out  of  the  buildings,  complainant  should  be 
entitled  to  a  rebate  at  the  rate  of  $14.15  a  ton,  while 
if  more  than  5,000  tons  were  taken  out,  complainant 
should  pay  for  the  excess  at  a  different  specified  rate 
per  ton.  The  bill  then  alleges  that  complainant  fully 
complied  with  all  the  terms  and  conditions  of  the  con- 
tract, but  that  Krug  did  not;  that  he  "negligently  tore 
away  part  of  the  material  and  dropped  it  from  a  great 
height,  whereby  it  was  twisted,  bent  and  broken, ' '  and 
its  value  materially  lessened ;  that  he  ' '  improperly  and 
maliciously"  and  with  intent  to  defraud  complainant, 
loaded  less  than  four  tons  weight  upon  some  of  the 
wagons,  "thereby  materially  increasing  the  number  of 
loads";  that  he  refused  to  permit  complainant  to  re- 
move any  material  from  one  of  the  buildings,  but 
permitted  others  to  do  so;  that  complainant  protested 
because  of  these  matters,  and  thereupon  each  of  the 
parties  executed  and  delivered  to  the  other  a  bond  for 
the  faithful  performance  of  the  contract ;  that,  notwith- 
standing such  bond,  Krug  continued  to  violate  the  con- 
tract "by  interfering  with  the  teams  of  orator  and  pre- 
venting orator's  teams  from  entering  said  premises 
for  the  purpose  of  hauling  away  metal  and  material 
described  in  the  contract";  that  he  "removed  metal 
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and  material  in  quantities  and  qualities  and  to  places 
to  your  orator  unknown/'  and  sold  and  delivered  the 
same  to  other  parties ;  that  complainant  made  the  pay- 
ments as  stipulated  in  the  contract,  and  thereby  paid 
for  more  material  than  it  received  from  Krug,  who  (it 
is  said)  *'by  the  terms  of  said  contract  became  a  trus- 
tee to  deliver  to  orator  the  metal  and  material  therein 
referred  to*';  that  '*by  fraudulently  and  improperly 
refusing  to  deliver  to  orator  metal  and  material  taken 
from  said  building:,  and  by  removing  metal  and  mate- 
rial from  said  building  and  delivering  same  to  other 
parties,  said  Krug  violated  said  contract  and  said 
trust"  and  became  liable  for  the  market  value  of  the 
material  so  removed  and  delivered  to  others ;  that  the 
materials  thus  '^fraudulently  and  improperly  removed 
and  delivered  to  other  parties  were,  as  orator  is  in- 
formed and  believes,  of  different  qualities,  quantities, 
kinds,  character,  weights,  values  and  conditions  of 
repairs'' ;  that  complainant  has  no  means  of  ascertain- 
ing the  quantity  and  character  of  the  materials  so  re- 
moved, and  that  Krug  is  the  only  person  who  has 
knowledge  thereof;  that  Krug  has  refused  to  give  to 
complainant  a  correct  statement  of  these  matters,  and 
that  a  discovery  is  necessary  to  compel  him  to  disclose 
the  same;  that  complainant  has  requested  and  Krug 
has  refused  an  accounting;  that  ''the  items  of  account 
and  various  charges  and  acts  and  doings  of  the  differ- 
ent parties  in  connection  with  the  performance  and 
execution  of  said  contract,  are  of  a  complicated  and 
intricate  character  such  as  cannot  be  fairly  or  intel- 
ligently determined  in  an  action  at  law";  and  that 
Krug  has  begun  two  suits,  one  against  complainant, 
claiming  $50,000  damages  for  breach  of  contract,  and 
the  other  against  the  surety  on  complainant's  bond. 
The  bill  prays  for  an  accounting  and  discovery,  not 
under  oath,  and  for  an  injunction  to  restrain  the 
further  prosecution  of  Krug's  lawsuits. 
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Sabath,  Levinson  &  Stafford,  for  appellant;  Leo 
W.  Hoffman,  of  counsel. 

Richards,  Voigt  &  Dabby  and  Adams,  Follansbeb, 
Hawley  &  Shorey,  for  appellees;  John  T.  Richards, 
Mitchell  D.  Follansbbb  and  Fred  Barth,  of  counsel. 

Mr.  Presiding  Justice  Fitch  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Account,  S  26* — sufficiency  of  hilJ.  A  bill  seeking  equitable 
relief  against  defendant  by  way  of  an  accounting  as  to  matters 
arising  out  of  a  breach  of  contract,  held  not  to  allege  facts  creating 
a  trust  or  establishing  a  fiduciary  relation  between  the  parties; 
and  the  alleged  conduct  of  defendant  held  to  amount  to  a  mere 
breach  of  contract,  for  which  the  remedy  at  law  is  fully  adequate. 

2.  Discovery,  §  7* — sufficiency  of  hill.  A  bill  seeking  equitable 
relief  as  to  matters  arising  out  of  a  breach  of  contract  for  the 
sale  of  materials  taken  from  buildings  being  wrecked  by  defendant, 
and  charging  defendant  with  wrongfully  disposing  of  a  portion  of 
the  materials  to  other  parties,  the  character  and  quantity  of  which 
complainant  had  no  knowledge,  held  not  maintainable  as  a  bill  for 
discovery,  it  appearing  from  the  allegations  of  the  bill  that  com- 
plainant at  the  time  of  making  the  contract  had,  or  ought  to  have 
had,  knowledge  of  the  character  and  quantity  of  the  materials,  and 
the  bill  containing  no  averment  showing  that  anything  was  con- 
cealed at  that  time,  and  it  not  appearing  from  the  bill  that  de- 
fendant had  any  fuller  knowledge  of  the  shortage  than  the  com- 
plainant. 

3.  Account,  §  26* — when  averment  in  hill  mere  conclusion.  An 
averment  in  a  bill,  praying  for  an  accounting,  that  the  account  is 
"of  a  complicated  and  intricate  character,"  held  to  be  a  mere  con- 
clusion. 

4.  Account,  |  19* — when  account  not  complicated  or  intricate. 
The  mere  fact  that  some  or  even  all  of  the  items  of  an  account  are 
not  admitted  to  be  correct  does  not  make  the  account  complicated 
or  intricate  so  as  to  give  a  court  of  equity  Jurisdiction. 

5.  Account,  §  26* — when  matter  alleged  in  hill  sufficient  to  oust 
equity  of  jurisdiction,  ^J^ts  averred  in  a  bill  showing  that  a  part 
of  complainant's  claim  is  based  upon  the  certain  alleged  negligence 
of  defendanl,  giving  rise  to  an  unliquidated  claim  for  damages,  held 
sufficient  in  itself  to  oust  a  court  of  equity  of  Jurisdiction. 

•See  nilnols  Notes  Dljrest,  Vols.  XI  to  XY.  and  CnmolAtlTe  Qoarterlj,  same 
tople  and  section  number. 
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Frederiek  Mensinger,  Plaintiff  in  Error,  y.  Leonard 
D.  O'Hara  and  Patrick  Kehoe,  copartners  as  O'Hara 
&  Kehoe,  Defendants  in  Error. 

Oen.  No.  19,689. 

1.  Negligence,  S  121* — tohen  words  in  declaration  sufficient  to 
charge  vHlful  misconduct.  Although  the  words  '*wrongfull7  and  un« 
lawfully"  in  a  declaration,  standing  alone,  do  not  necessarily  charge 
wilful  misconduct,  yet  where  they  were  followed  by  the  words 
"procured,  assisted,  aided  and  abetted,"  and  the  act  charged  was 
in  the  nature  of  a  deliberate  trespass,  it  was  held  that  the  declara- 
tion was  sufficient  to  support  a  cause  of  action  for  wilful  misconduct 
and  not  mere  negligence,  especially  in  the  absence  of  an  averment 
of  negligence. 

2.  Dead  bodies,  §  1* — who  entitled  to  possession  and  control 
While  a  dead  body  is  not  "property"  in  the  ordinary,  technical 
meaning  of  that  term,  the  law  recognizes  a  right,  in  the  nature  of 
a  property  right,  arising  out  of  the  duty  of  the  nearest  relatives  to 
bury  their  dead,  to  take  possession  of  the  remains.  This  Is  an -ex- 
clusive right  that,  in  the  absence  of  any  testamentary  disposition, 
belongs  to  the  surviving  spouse,  if  any,  and  if  none,  to  the  next  of 
kin. 

3.  Dead  bodies — when  declaration  states  cause  of  action  for  wil- 
ful and  wanton  trespass.  In  a  suit  brought  by  a  surviving  husband 
for  the  mutilation  of  the  body  of  his  deceased  wife  by  the  under- 
takers,  the  declaration  alleged  the  defendants  "wrongfully  and 
unlawfully  procured,  assisted,  aided  and  abetted  in  cutting  off  and 
removing  the  hair  from  the  head  of  the  said  dead  body  and  other- 
wise mutilating  the  same,"  In  consequence  whereof  the  remains 
"were  rendered  unfit  to  be  viewed  by  the  plaintiff  and  his  relatives 
and  friends,"  whereby  "the  plaintiff  suffered  greatly,  both  in  mind 
and  In  body,  and  great  indignity,  insult  and  humiliation  were  put 
upon  him."  Heldj  that  the  declaration  stated  a  cause  of  action  for 
wilful  and  wanton  trespass  and  not  mere  negligence. 

4.  Dead  bodies — right  of  action  for  intentional  mutilation.  The 
intentional  mutilation  of  a  dead  body  will  support  an  action  on 
the  case  against  the  wrongdoer  on  behalf  of  the  person  entitled 
to  the  exclusive  custody  and  possession  of  the  corpse  for  purposes 
of  burial. 

5^  Damages,  §  28* — when  recoverable  for  mental  suffering.  In 
an  action  by  the  husband  for  the  wilful  mutilation  of  the  dead 
body  of  his  wife,  damages   are  recoverable  for  mental   suffering 


•Hee  Illinois  Notes  Dlcest,  Vols.  XI  to  XV.  and  CumnlAtlTe  Quarterly,  sam* 
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proximately  resulting  from  the  wrongful  act,  even  though  no  actual 
pecuniary  loss  is  alleged  or  proved. 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  M.  W. 
PiNCKinsT,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1913.  Reversed  and  remanded  with  directions. 
Opinion  filed  October  8,  1914.    Rehearing  denied  October  20,  1914. 

Arthur  A.  iB[ousB,  for  plaintiflF  in  error;  Lynn, 
Baumer  &  House  and  Nathan  E.  TJtt,  of  counsel. 

West  &  Eckhart,  for  defendants  in  error. 

Mr,  Presiding  Justice  Fitch  delivered  the  opinion 
of  the  court. 

The  Circuit  Court  sustained  a  general  demurrer  to 
the  amended  declaration  of  the  plaintiflF  in  this  case. 
The  plaintiflF  stood  by  his  declaration  and  a  judgment 
was  rendered  against  him  for  costs,  whereupon  he  sued 
out  this  writ  of  error. 

The  declaration,  as  amended,  states  that  on  April 
5, 1909,  the  plaintiflF  was  the  devoted  husband  of  Maude 
S.  Mensinger,  with  whom  he  had  lived  for  a  long  time ; 
that  on  that  day  she  died,  and  the  plaintiflF,  ''being  un- 
der the  duty  and  obligation  to  bury  her,  and  having  the 
right  to  bury  her  remains  in  the  same  condition  as 
when  death  occurred,  ^ '  placed  the  remains  in  the  hands 
of  the  defendants,  0  'Hara  and  Kehoe,  who  were  under- 
takers, and  of  the  defendant  Maxon,  their  servant,  for 
the  purpose  of  preparing  the  same  for  burial,  and  the 
defendants  took  possession  of  the  dead  body  for  that* 
purpose;  that  at  the  time  of  her  death,  the  plaintiflF 's 
wife  was  possessed  of  a  beautiful  head  of  hair,  very 
thick  and  of  great  length ;  that  without  the  knowledge 
or  consent  of  the  plaintiflF,  the  defendants  ''wrong- 
fully and  unlawfully  procured,  assisted,  aided  and 
abetted  in  cutting  off  and  removing  the  hair  from  the 
head  of  the  said  dead  body  and  otherwise  mutilating 
the  same;''  that  in  consequence  thereof,  the  remains 
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**were  rendered  unfit  to  be  viewed  by  the  plaintiflf  and 
his  relatives  and  friends, ' '  and  that  thereby '  *  the  plain- 
tiff suffered  greatly,  both  in  mind  and  in  body,  and 
great  indignity,  insult  and  humiliation  were  put  upon 
him ; ' '  wherefore, '  *  the  plaintiff  says  he  is  injured  and 
has  sustained  damage,"  etc. 

It  will  be  noted  that  this  declaration  contains  no 
specific  averment  charging,  in  terms,  that  the  wrong- 
ful act  complained  of  was  wilfully  or  wantonly  com- 
mitted. The  words  ''wrongfully  and  unlawfully," 
standing  alone,  do  not  ordinarily  convey  the  impres- 
sion that  a  wilful  or  wanton  act  is  intended  to  be 
charged.  Neither  of  these  words  means  the  same  thing 
as  the  word  ''wilfully."  "Unlawfully  doing  a  thing  is 
not  synonymous  with  wilfully  doing  it.  A  man  may 
do  many  things  wilfully,  which  are  not  unlawful,  and 
he  may  do  things  unlawfully  which  are  not  wilfully 
done."  State  of  Maine  v.  Hussey,  60  Me.  410.  The 
same  observation  is  true  as  to  a  statement  that  an  act 
is  "wrongfully"  done.  Jeffersonville,  M.  S  I.  R.  Co. 
V.  Riley,  39  Ind.  568,  587 ;  Green  v.  Eden,  24  Ind.  App. 
583.  It  does  not  follow,  therefore,  from  the  mere  aver- 
ment that  the  act  complained  of  was  done  wrongfully 
and  unlawfully,  that  it  may  not  have  been  ignorantly, 
thoughtlessly  or  negligently  done.  But  these  words  in 
the  declaration  are  followed  immediately  by  the  words 
"procured,  assisted,  aided  and  abetted  in  cutting  off 
and  removing  the  hair,"  etc.  The  word  "procured" 
•imports  design  or  intention.  It  means  "to  bring  about 
by  care  and  pains."  (Century  Dictionary.)  The 
words  "wrongfully  procured"  import  "an  initial, 
active  and  wrongful  effort."  Nash  v.  Douglass,  12 
Abb.  Pr.  (N.  S.)  187, 190.  The  words  "assisted,  aided 
and  abetted"  import  either  active  participation  or  co- 
operation, or  intentional  encouragement.  Further- 
more, there  is  no  averment  in  the  declaration  that  the 
act  complained  of  was  negligently  done,  and  the  act 
described  is  not  a  mere  omission  of  duty.    It  is  an 
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aflSrmative  act,  Id  the  nature  of  a  deliberate  trespass. 
A  large  and  heavy  head  of  hair  cannot  be  **cut  off 
and  removed"  from  a  dead  body  by  mere  neglect.  Such 
an  act  necessarily  requires  a  physical  effort,  inten- 
tionally  performed.  It  could  not  happen  by  chance.  It 
could  only  be  accomplished  by  design.  The  declaration 
does  not  charge  that  the  defendants  person^dly  per- 
formed the  act,  unless  the  word  *' assisted'*  may  be 
construed  to  have  that  meaning.  The  fact  that  all  four 
of  the  words  **  procured,  assisted,  aided  and  abetted '* 
are  used  by  the  pleader  indicates  an  intention  to  charge 
that  the  defendants  directed  or  caused  the  act  to  be . 
done  by  some  person  other  than  themselves.  In  any 
event,  however,  whether  they  directed  it  to  be  done 
by  others  and  thus  *' procured''  it  to  be  done,  or  per- 
sonally ** assisted"  in  doing  it,  they  must  have  done  so 
knowingly  and  intentionally.  If  an  injurious  act  is 
knowingly  and  intentionally  done,  it  is  wilfully  done. 
'*The  word  'wilfully'  is  synonymous  with  *  knowingly.' 
The  two  words  are  equivalents."  Peebles  v.  O'Gara 
Coal  Co.,  239  111.  370,  374.  In  Catlett  v.  Young,  143  111. 
74,  81,  it  was  said:  ''We  think  it  was  not  error  to  in- 
struct the  jury  that  by  a  wilful  violation  of  the  law  is 
meant  a  violation  of  its  provisions,  knowingly  and  de- 
liberately committed."  If  the  declaration  had  speci- 
fically charged  that  the  defendants  wilfully  cut  off  and 
removed  the  hair  from  the  dead  body,  it  would  not  be 
necessary  to  prove,  in  order  to  sustain  that  averment, 
that  the  act  was  committed  with  any  evil  intent.  It 
would  only  be  necessary  to  show  that  it  was  intention- 
ally committed,  with  knowledge  of  what  they  were  do- 
ing, and  not  from  mere  inadvertance.  Odin  Coal  Co. 
V.  Denman,  185  111.  413 ;  Illinois  Cent.  R.  Co.  v.  Leiner, 
202  111.  624,  630. 

We  conclude,  therefore,  that  in  view  of  the  nature 
of  the  wrongful  act  complained  of,  and  the  words  em- 
ployed in  the  declaration  to  describe  the  act  and  to 
characterize  the  manner  in  which  the  act  was  done,  the 
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averments  of  the  declaration  amount  to  a  charge  of 
wilful  misconduct  on  the  part  of  the  defendants. 

Upon  the  assumption  that  the  declaration  contains 
no  allegation  of  wilful  or  wanton  misconduct  and  that 
negligence  only  is  charged,  counsel  for  defendants  in 
error  cite  many  authorities  both  for  and  against  the 
proposition  that  ''the  negligent  causing  of  mental  an- 
guish alone  is  not  an  actionable  wrong. ' '  In  their  argu- 
ment on  this  pioint,  they  contend  tbat  the  great  weight 
of  authority  favors  the  view  that  damages  for  mental 
suffering  may  be  recovered  only  in  two  classes  of  cases : 
First,  when  the  mental  suffering  is  the  inseparable 
accompaniment  and  result  of  some  physical  injury 
and  bodily  pain  proximately  caused  by  the  negligent 
act  complained  of;  and  second,  ''when  the  wrongful 
act  producing  the  injury  is  done  wilfully  or  maliciously, 
and  the  injury  is  one  for  which  substantial  damages 
are  recoverable  irrespective  of  mental  anguish/'  After 
a  careful  examination  of  the  authorities  on  this  ques- 
tion, in  the  light  of  the  able  and  scholarly  presentation 
of  the  subject  by  counsel,  we  are  of  the  opinion  that 
the  italicized  portion  of  counsel's  contention  is  not  well 
supported,  either  by  reason  or  authority.  It  is  true 
that  in  some  of  the  cases  cited  by  counsel,  as  well  as  in 
others  referred  to  in  such  cases,  the  right  to  recover 
damages  for  mental  suffering,  even  in  case  of  a  wilful 
wrong,  is  placed  upon  the  ground  that  some  slight 
pecuniary  loss,  as  well  as  mental  anguish,  was  alleged 
to  have  resulted  from  the  wrongful  act.  For  example, 
in  an  early  case  in  Massachusetts,  where  the  defend- 
ant entered  upon  the  plaintiff's  land  and  dug  up  and 
removed  the  dead  body  of  his  child,  the  court,  in  hold- 
ing that  the  plaintiff  might  recover  compensation  for 
the  mental  suffering  caused  thereby,  grounded  his 
right  of  recovery  upon  the  trespass  to  the  plaintiff's 
land.  Meagher  v.  Driscoll,  99  Mass.  281.  But,  as  is 
most  pertinently  and  truly  said  by  the  Supreme  Court 
of  Minnesota,  in  Larson  v.  Chase,  47  Minn.  307:    "It 
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would  be  a  reproach  to  the  law  if  a  plaintiff  *8  right  to 
recover  for  mental  anguish,  resulting  from  a  mutilation 
or  other  disturbance  of  the  remains  of  his  dead,  should 
be  made  to  depend  upon  whether,  in  committing  the  act, 
the  defendant  also  committed  a  technical  trespass  upon 
plaintiff's  premises,  while  everybody's  common  sense 
would  tell  him  that  the  real  and  substantial  wrong  was 
not  the  trespass  on  the  land,  but  the  indignity  to  the 
dead/^ 

The  mind  instinctively  revolts  at  the  mere  sugges- 
tion that  any  well  ordered  system  of  jurisprudence 
should  find  it  necessary  to  resort  to  so  flimsy  a  subter- 
fuge in  order  to  sustain  a  recovery  of  substantial  dam- 
ages for  such  a  tort,  when  wilfully  or  wantonly  com- 
mitted. We  are  reminded,  however,  that  the  common 
law  is  still  in  force  in  this  State,  except  as  changed 
by  statute,  that  the  common  law  protects  only  *'the 
person  and  the  purse. '^  {Chapman  v.  Western  U.  Tel. 
Co.,  88  Ga.  763,  772),  that  the  common  law  did  not 
recognise  any  right  of  property  in  the  dead  body  of  a 
human  being,  and  that  as  yet  we  have  no  statute  in  this 
State  which  changes  the  common-law  rule  in  that  re- 
spect. If  it  were  necessary  in  this  case  for  us  to  point 
out  the  fallacy  in  this  reasoning,  we  apprehend  that  it 
would  not  be  very  difiicult  to  find  good  reasons  for 
holding  that  the  right  of  a  surviving  husband  to  the 
undisturbed  possession  and  control  of  his  wife's  re- 
mains may  well  be  included  in  the  category  of  personal 
rights,  as  now  recognized  by  the  law  of  this  State.  It 
is  unnecessary,  however,  to  go  that  far  in  this  case. 
The  decided  weight  of  authority  in  this  country  sup- 
ports the  proposition  that  while  a  dead  body  is  not 
considered  as  property,  in  the  ordinary,  technical  sense 
in  which  that  word  is  usually  employed,  yet  the  law 
does  recognize  a  right,  somewhat  akin,  perhaps,  to  a 
property  right,  arising  out  of  the  duty  of  the  nearest 
relatives  of  the  deceased  to  bury  their  dead,  which 
.authorizes  and  requires  them  to  take  possession  and 
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control  of  the  dead  body  for  the  purpose  of  giving  it 
a  decent  burial.  This  right  is  an  exclusive  right  to 
the  custody  and  possession  of  the  remains,  and  in  the 
absence  of  any  testamentary  disposition,  belongs  to  the 
surviving  husband  or  wife,  if  any,  or  if  there  be  none, 
then  to  the  next  of  kin.  The  greater  weight  of  author- 
ity also  holds  that  any  wilful  or  wanton  infringement 
of  this  recognized  legal  right,  by  the  intentional  muti- 
lation of  the  body  of  the  deceased,  will  subject  the 
wrongdoer  to  an  action  on  the  case  for  damages,  and 
that  in  such  action  damages  will  be  allowed  for  any 
mental  suffering  proximately  resulting  from  the  wrong- 
ful act,  even  though  no  actual  pecuniary  loss  be  al- 
leged or  proved.  Larson  v.  Chase,  47  Minn.  307 ;  Lindh 
V.  Great  Northern  Ry.Co.,  99  Minn.  408;  BeaAdieu  v. 
Great  Northern  Ry.  Co.,  103  Minn.  47;  Burney  v.  Chil- 
dren's Hospital,  169  Mass.  57;  Darcy  v.  Presbyterian 
Hospital,  202  N..Y.  259;  Hassdrd  v.  Lehane,  143  App. 
Div.  (N.  Y.)  424;  Louisville  (&  N.  R.  Co.  v.  Wilson,  123 
Ga.  62;  Renihan  v.  Wright,  125  Ind.  536;  Koerher  v. 
Patek,  123  Wis.  453 ;  Wilson  v.  St.  Louis  &  S.  F.  R. 
Co.,  160  Mo.  App.  649;  Birmingham  Transfer  S  Traffic 
Co.  V.  Still,  7  Ala.  App.  556;  Palenzhe  v.  Bruning,  98 
111.  App.  644. 

In  all  but  one  of  the  cases  last  cited,  the  facts,  as  re- 
cited in  the  opinions,  show  that  the  wrong  complained 
of  was  wilfully  or  wantonly  committed;  and  in  the 
single  exception  (that  of  Larson  v.  Chase,  supra)  the 
facts  in  this  respect  are  not  fully  set  forth  in  the  opin- 
ion. In  several  of  the  cases,  a  doubt  is  expressed  as  to 
whether  a  recovery  may  be  had  for  mental  suffering, 
alone,  in  the  absence  of  any  allegation  or  proof  of  wil- 
ful or  wanton  misconduct.  For  example,  in  Koerher 
V.  Patek,  supra,  while  affirming  the  right  to  recover 
substantial  damages  for  mental  suffering:  under  a  com- 
plaint which  alleged  that  the  defendant  had  wilfully 
and  maliciously  cut  out,  removed  and  carried  away 
the  stomach  from  the  dead  body  of  the  plaintiff's 
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mother,  the  Supreme  Court  of  Wisconsin  takes  occa- 
sion to  say  (p.  463) : 

'*We  recognize  the  difficulties  in  the  way  of  sustain- 
ing any  action  for  mere  negligence  resulting  in  no  pe- 
cuniary damage.  In  such  case  the  injury  to  feelings 
of  survivors  not  being  legal  damage,  at  least  in  Wis- 
consin, no  recoverable  damage  results  from  mere 
negligence  in  such  cases.  That  situation,  however,  is 
not  here  presented,  for  the  defendant's  act  is  alleged 
to  have  been  vAlful."    (Italics  ours) 

The  leading  case  on  this  subject  is  that  of  Larson 
V.  Chase,  supra,  which  was  an  action  brought  by  a 
widow  to  recover  damages  for  the  unlawfur  dissection 
of  the  body  of  her  dead  husband.  The  only  damages 
alleged  in  the  complaint  were  mental  suffering  and 
nervous  shock.  In  that  case  the  Court,  after  holding 
that  the  widow  had  the  legal  right  to  the  custody  of 
the  dead  body  of  her  husband  for  the  purposes  of  pres- 
ervation and  burial,  discusses  at  length  the  nature  of 
that  right.    On  page  310  of  the  opinion  it  is  said : 

**But  this  whole  subject  is  only  obscured  and  con- 
fused by  discussing  the  question  whether,  a  corpse  is 
property  in  the  ordinary  commercial  sense,  or  whether 
it  has  any  value  as  an  article  of  traflSc.  The  important 
fact  is  that  the  custodian  of  it  has  a  legal  right  to 
its  possession  for  the  purposes  of  preservation  and 
burial,  and  that  any  interference  with  that  right,  by 
mutilating  or  otherwise  disturbing  the  body,  is  an  ac- 
tionable wrong.  And  we  think  it  may  be  safely  laid 
down  as  a  general  rule  that  an  injury  to  any  right 
recognized  and  protected  by  the  common  law  will,  if 
the  direct  and  proximate  consequence  of  an  actionable 
wrong,  be  a  subject  for  compensation." 

Further  on  in  the  same  opinion,  the  Court  reaches 
the  following  conclusion  (p.  412) : 

*' Wherever  the  act  complained  of  constitutes  a  vio- 
lation of  some  legal  right  of  the  plaintiff,  which  always, 
in  contemplation  of  law,  causes  injury,  he  is  entitled  to 
recover  all  damages  which  are  the  proximate  and  nat- 
ural consequence  of  the  wrongful  act.     That  mental 
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suffering  and  injury  to  the  feelings  would  be  ordinarily 
the  natural  and  proximate  result  of  knowledge  that  the 
remains  of  a  deceased  husband  had  been  mutilated,  is 
too  plain  to  admit  of  argument.  * ' 

In  a  later  case  before  the  same  court,  the  doctrine 
so  clearly  and  logically  expressed  seems  to  be  qualified 
by  the  apparent  recognition  of  a  limitation  upon  the 
right  to  recover  damages  for  mental  suffering  in  such 
cases  by  confining  that  right  to  cases  in  which  a  wilful 
or  wanton  act  is  alleged  and  proved.  Beaulieu  v. 
Great  Northern  Ry.  Co.,  supra.  In  that  case  the  Court 
said  (p.  51) : 

**  Though  the  common  law  recognizes  no  property  in 
the  bodies  of  deceased  persons  *  *  *  a  right  of 
possession  and  preservation  for  burial  purposes  is 
conceded  by  nearly  all  the  authorities,  which  the  law 
will  protect*'  (citing  authorities).  **  And  any  wilful  or 
wrongful  interference  with  that  right  by  the  intentional 
mutilation  or  secretion  of  the  body  subjects  the  wrong- 
doer to  an  action  on  the  case,  in  the  determination  of 
which  mental  anguish  is  a  proper  element  for  consid- 
eration in  assessing  damages.*'    (Italics  ours.) 

The  Court  adhered,  however,  to  the  general  prin- 
ciple of  the  Larson  case,  supra,  by  stating  further  on 
in  the  same  opinion  (p.  52) : 

**  There  being  no  property  in  dead  bodies,  and  the 
wrong  complained  of  being  only  the  invasion  of  an  in- 
tangible legal  right,  no  actual  damages  for  the  wrong- 
ful mutilation  of  the  body  can  be  recovered,  and  the 
courts  award  solatium  for  the  bereavement  of  the  next 
of  kin  as  the  only  appropriate  relief.  Without  the  ele- 
ment of  mental  distress,  the  action  would  be  impotent 
of  results  and  of  no  significance  or  value  as  a  remedy 
for  the  tortious  violation  of  the  legal  right  of  posses- 
sion and  preservation." 

There  is  another  class  of  cases,  beginning  with  the 
case  of  So  Relle  v.  Western  U.  Tel.  Co.,  55  Tex.  308, 
and  followed  by  decisions  in  Alabama,  Kentucky,  North 
Carolina,  Tennessee  and  lowa^  in  which  the  right  to 
recover  damages  for  mental  suffering,  resulting  from 
the  failure  of  a  telegraph  company  to  promptly  de- 
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liver  a  message  relating  to  a  death  or  a  funeral,  was 
sustained.  So  far  as  we  are  advised,  this  doctrine  has 
not  been  recognized  in  this  State,  and  it  has  been  re- 
pudiated in  many  of  the  other  States  and  by  the  Fed- 
eral Courts.  See  Wilson  v.  St.  Louis  <&  8.  F.  R.  Co., 
supra,  and  Chapman  v.  Western  U.  Tel.  Co.,  supra, 
where  many  of  such  cases  are  cited.  Whether  the  so- 
called  ** Texas  doctrine"  is  supported  by  the  better 
reason  and  the  weight  of  authority,  we  need  not  stop 
to  inquire.  That  doctrine  has  no  necessary  or  control- 
ling application  to  the  facts  of  this  case,  where  the 
wrongful  act  is  alleged  to  have  been  intentionally  com- 
mitted. 

The  only  case  in  Illinois  to  which  our  attention  has 
been  directed,  which  is  at  all  similar  to  the  present 
case,  is  that  of  Palenzke  v.  Bruning,  supra.  In  that 
case  a  father  sued  the  coroner  for  damages  for  mental 
suffering  caused  by  the  alleged  wanton,  malicious  and 
wrongful  mutilation  of  the  body  of  the  plaintiff's 
minor  son.  The  court  held  the  action  could  be 
maintained  for  the  wilful  violation  of  the  plaintiff's 
right  to  the  possession  of  the  remains.  We  are  of  the 
opinion  that  the  decision  in  that  case  is  fully  supported 
by  the  great  weight  of  authority,  and  that  the  present 
case  is  one  which,  upon  the  pleadings  before  us,  is  gov- 
erned by  the  same  legal  principles  announced  in  that 
case. 

For  the  reasons  stated,  the  judgment  of  the  Circuit 
Court  will  be  reversed  and  the  cause  remanded,  with 
directions  to  overrule  the  demurrer. 

Reversed  and  remanded  with  directions. 
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Lillian  Eggert,  Administratrii:,  Appellee,  y.  Fennsyl-. 
yania  Company  and  Pittsburgh,  Cincinnati,  Chicago 
&  8t.  Louis  Railway  Company,  Appellants. 

Oen.  No.  19,738.    (Not  to  be  reported  in  full.) 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  W.  F. 
Slates,  Judge,  presiding.  Heard,  in  the  Branch  Appellate  Court  at 
the  October  term,  1913.     Affirmed.     Opinion  filed  October  8,  1914. 

Statement  of  the  Case. 

Action  commenced  by  F.  C.  Eggert  against  the 
Pennsylvania  Company  and  Pittsburgh,  Cincinnati, 
Chicago  &  St.  Louis  Eailway  Company  to  recover 
damages  to  plaintiff's  automobile  caused  by  a  collision 
between  it  and  one  of  defendants '  engines  at  a  railroad 
crossing  in  the  city  of  Chicago.  Subsequent  to  the  com- 
mencement of  the  suit  F.  C.  Eggert  died,  and  Lillian 
Eggert,  his  administratrix,  was  substituted  as  plain- 
tiff. From  a  judgment  in  favor  of  plaintiff,  defend- 
ants appeal. 

LoEscH,  ScoFiELD  &  LoEsoH,  f  or  appellants. 
GuEBiN,  Gallagher  &  Baebett,  for  appellee. 

Mr.  Presiding  Justice  Fitoh  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Railboads,  §  666* — when  failure  to  look  and  listen  for  trains 
not  negligence  as  matter  of  law.  It  cannot  be  said  as  a  matter  of 
law  that  a  person  approaching  a  railroad  crossing  is  in  fault  in 
failing  to  look  and  listen,  if  misled  without  his  fault  or  where  the 
surroundings  excuse  such   failure. 

2.  Negligence,  §  228* — when  instruction  defining  ordinary  care 
not  objectionable.  An  instruction  defining  "ordinary  care"  as  that 
degree  of  care  and  caution  which  a  reasonably  prudent  and  cautious 


*See  niinoU  Not^s  Divert,  VoU.  XI  to  XV.  and  Cumulative  Quarterly,  ■ame 
topic  and  «ectloii  Aumbcr. 


Chicago — First  District — October,  1914,         59 

Kushner  v.  Perlman,  189  111.  App.  69. 

person  would  have  exercised  "under  like  circumstances/'  held  not 
objectionable  as  confining  the  question  of  plaintiff's  due  care  to 
a  consideration  of  his  situation  at  the  precise  moment  of  the  Injury. 
3.  Automobiles  and  qabaoes,  §  932* — when  amount  of  verdict  for 
injury  to  automobile  warranted  &]/  the  evidence.  In  an  action  for 
damages  to  plaintiff's  automobile  resulting  from  a  collision  between 
It  and  a  railroad  engine  at  a  street  crossing,  the  amount  of  the 
verdict  in  favor  of  plaintiff  held  supported  by  the  evidence,  where 
there  was  evidence  that  the  reasonable  value  of  the  use  of  plain- 
tiff's automobile  was  a  certain  sum  per  week,  which  when  added 
to  the  cost  of  the  repairs  necessitated  by  the  collision  equaled 
practically  the  amount  of  the  verdict. 


Louis  Kushner,  Defendant  in  Error,  y.  Louis  Ferlman, 

Plaintlflr  in  Error. 

Oen.  No.  19,753.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  William  N. 
Gemmill,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  October  term,  1913.    Affirmed.    Opinion  filed  October  8,  1914. 

Statement  of  the  Case. 

Action  by  Louis  Kushner,  against  Louis  Perlman 
to  recover  a  sum  of  money  loaned  to  defendant. 

The  facts  showed  that  plaintiff  had  been  employed 
as  a  salesman  in  defendant's  shoe  store  for  a  number 
of  years  and  that  he  had  at  various  times  during  such 
period  loaned  the  defendant  money,  until  the  amount 
totaled  six  hundred  dollars.  Defendant  in  borrowing 
the  money  had  promised  to  pay  it  back  at  any  time 
on  demand,  but  when  plaintiff  asked  him  for  it  defend- 
ant asked  for  more  time,  promising  to  repay  it  on  a 
certain  day.  When  that  day  arrived,  defendant,  in- 
stead of  repaying  the  loan,  charged  the  plaintiff  with 
theft,  and  refused  to  pay.    At  that  time  defendant  had 

•See  nilnoU  Notes  Dlceflt.  Vols.  XI  to  XV,  and  CumulatlTO  Qaarterlj,  tame 
topto  aa4  tection  number« 
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a  lawyer  present  who  asked  plaintiflf  to  explain  two 
small  discrepancies  upon  one  of  the  cash  register  slips 
for  that  day.  The  lawyer  called  a  policeman,  and  upon 
plaintiff  begging  not  to  be  locked  up  the  defendant 
replied  he  would  let  it  go  until  Monday. 

The  next  day  plaintiff  and  defendant  went  to  the 
lawyer's  office  where  plaintiff  signed  a  document  pur- 
porting to  be  an  admission  of  the  charge  of  withholding 
funds,  and  an  agreement  on  plaintiff's  part  to  accept 
three  hundred  dollars  from  defendant  in  full  settle- 
ment of  the  six  hundred  dollars  due  from  defendant. 
Thereupon  the  defendant's  lawyer  gave  the  plaintiff 
his  (the  lawyer's)  -check  for  three  hundred  dollars. 
This  check  was  never  used. 

The  plaintiff  sued  for  the  full  amount  due  him  and 
defendant  relied  on  the  plaintiff's  agreement  as  an 
accord  and  satisfaction.  From  a  finding  and  judg- 
ment in  favor  of  plaintiff  for  the  full  amount  of  six 
hundred  dollars,  defendant  prosecutes  a  writ  of  error. 

Max  Kbauss^  for  plaintiff  in  error. 
No  appearance  for  defendant  in  error. 

Mb.  Presiding  Justice  Fitch  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  ACGOBD  AND  SATISFACTION,  §  3* — When  agreement  to  accept  less 
than  sum  due  invalid.  An  agreement  to  accept  three  hundred  dol- 
lars In  full  settlement  of  six  hundred  dollars  due  on  a  loan,  held 
not  binding  for  want  of  a  consideration  therefor. 

2.  Appeal  and  ebrob,  §  1512* — when  remarks  of  court  not  re- 
versible error.  Strong  language  of  a  trial  Judge  in  deciding  a  case, 
held  not  in  Itself  sufficient  to  reverse  a  Judgment  which  is  clearly 
right  upon  the  merits. 

*See  Illinois  NotM  Digest.  Vols.  XI  to  XV.  and  CumaUitlTo  Quarterlj.  mmc 
topic  and  seetlon  number* 
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John  Hulla  and  E.  Bloomer,  Defendants  in  Error,  y. 
Louis  Kaplan,  Plaintiif  in  Error. 

Oen.  No.  19,785.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Chables  A. 
Williams,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  Octoher  term,  1913.    Affirmed.    Opinion  filed  October  8,  1914. 

Statement  of  the  Case. 

Motion  filed  in  the  Municipal  Court  by  Louis  Kap- 
lan to  vacate  a  judgment  entered  against  him  in  favor 
of  John  Hulla  and  E.  Bloomer  on  defendant's  failure 
to  appear  when  case  was  called  for  trial  upon  the  regu- 
lar call  of  the  jury  calendar.  One  motion  was  filed 
three  days  after  the  judgment  was  entered  and  was 
heard  and  denied  and  a  second  motion  of  the  same 
character  was  filed  five  days  thereafter  which  was 
also  denied.     Defendant  prosecutes  a  writ  of  error. 

Edward  J.  Kbllby  and  Meyer  Shapiro,  for  plaintiff 
in  error. 

Francis  E.  Croarkin,  for  defendants  in  error. 

Mr.  PREsroiNG  Justice  Fitch  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Judgment,  f  132* — discretion  of  court  in  ruling  on  motion 
to  vacate.  Motions  to  vacate  a  Judgment  are  addressed  to  the  sound 
Judicial  discretion  of  the  court,  and  unless  there  has  been  an  abus6 
of  such  discretion  the  ruling  of  the  trial  court  will  not  be  disturbed. 

2.  Judgment,  f  146* — when  affidavit  in  support  of  motion  to 
vacate  insufficient  to  show  diligence.  An  affidavit  by  defendant's 
attorney  filed  in  support  of  a  motion  to  vacate  a  Judgment,  stating 
that  the  reason  he  was  not  in  court  at  the  time  the  case  was  called 
was  that  he  had  mislaid  his  calendar  and  was  unable  to  procure 

— —  -  ■ 

•See  Illinois  Notes  Dlsest,  Vols.  XI  to  XV.  and  Cumolatlve  Qiuutorlj.  same 
topic  and  section  number. 
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another,  and  that  the  case  was  called  for  trial  on  the  first  day  after 
the  summer  vacation  was  ended,  and  that  he  was  not  in  the  city 
until  the  day  before  the  triid,  held  not  to  constitute  a  showing  of 
due  diligence. 

3.  Judgment,  |  145** — when  affidavits  insufficient  to  show  defense 
on  motion  to  vacate  default.  On  motion  to  vacate  default  judgment 
for  work  and  materials  furnished  in  constructing  a  building  for 
defendant,  affidavits  setting  up  that  plaintifTs  failed  to  furnish  de- 
fendant with  "lien  waivers/'  as  required  by  the  contract,  held  in- 
sufficient to  show  a  defense,  where  one  of  the  affidavits  stated  that 
it  was  understood  at  the  time  defendant  made  a  certain  payment 
that  the  waivers  were  to  be  delivered  when  the  balance  due  was  paid 
or  signed  notes  for  that  amount  were  delivered,  and  it  did  not  appear 
that  defendant  delivered  or  offered  to  deliver  the  signed  notes,  or 
ever  paid  or  offered  to  pay  the  balance  due. 


Abe  Tnbor  and  Sam  Tellck,  Defendants  in  Error,  r. 
Timothy  GrlmmlngB,  Plaintiff  in  Error. 

Oen.  No.  19,808.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  J. 
RooNEY,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1913.    Affirmed.    Opinion  filed  October  8,  1914. 

Statement  of  the  Case. 

Action  by  Abe  Tubor  and  Sam  Velick  against  Tim- 
othy -Crimmings  to  recover  rent  due  under  a  written 
lease.  To  reverse  a  judgment  in  favor  of  plaintiffs, 
defendant  prosecutes  a  writ  of  error. 

Defendant  urged  as  ground  for  reversal  that  the  evi- 
dence showed  he  did  not  sign  the  lease  and  also  that 
the  lease  was  surrendered  ''by  an  executed  agreement 
between  the  parties.'^ 

Beaubegabd  p.  Moseley,  for  plaintiff  in  error. 

Cline  C.  Brosius,  for  defendants  in  error. 

Mr.  Presiding  Justice  Fitch  delivered  the  opinion 
of  the  court. 

•See  Illlnoto  Notes  Digest,  Voli,  XI  to  XV.  and  CanmlatlTO  Quarterly,  tanie 
topic  and  section  namber. 
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Abstract  of  the  Decision. 

1.  Landlord  and  tenant,  §  325* — when  finding  as  to  execution  of 
lease  toill  not  he  disturbed,  A  finding  In  favor  of  plaintiff  In  a 
suit  for  rent  on  a  written  lease  will  not  be  disturbed  on  the  ground 
that  the  evidence  shows  that  defendant  did  not  sign  the  lease,  where 
It  appears  that  his  name  was  signed  to  the  lease  by  his  brother  and 
that  he  ratified  his  brother's  act  by  taking  possession  of  and  oc- 
cupying the  premises  and  paying  rent  under  It  for  several  months, 
and  it  also  appears  that  the  affidavit  of  merits  does  not  deny  the 
execution  of  the  lease. 

2.  LtANDLOBD  AND  TENANT,  §  325* — sufflciency  of  evidence  to  show 
surrender  of  lease.  In  an  action  for  rent  where  the  defense  was 
that  there  had  been  a  surrender  of  the  lease  by  agreement,  a  find- 
ing in  favor  of  plaintiffs  on  conflicting  evidence  held  sustained  by 
the  evidence. 


Frank  Chambers,  Appellee,  t.  Chicago  City  Railway 

Company,  Appellant. 

Oen.  No.  19,835. 

Stheet  railboads,  S  97* — when  crossing  ahead  of  an  approaching 
street  car  is  not  contributory  negligence.  At  the  trial  of  a  suit 
brought  for  personal  injuries  received  as  a  result  of  a  collision  of 
the  defendant's  street  car  with  a  single-horse  buggy  driven  by  a 
companion  of  the  plaintiff,  It  appeared,  among  other  things,  that 
the  plaintiff  might  have  assumed  control  of  the  driving  of  the 
horse  had  he  wished;  that  the  buggy  was  driven  across  the  car 
line  at  right  angles  in  the  face  of  the  approaching  car;  that  the 
plaintiff  saw  the  approaching  car;  that  he  supposed  It  was  coming 
at  an  ordinary  rate  of  speed;  and  that  he  felt  sure  it  was  far 
enough  away  for  the  buggy  to  clear  the  track.  Held,  that  the  issue 
as  to  the  plaintiff's  exercise  of  due  care  for  his  own  safety  was 
properly  submitted  to  the  Jury,  and  that,  upon  the  whole  evidence, 
a  finding  by  the  reviewing  court  that  the  plaintiff  was  guilty  of 
contributory  negligence  would  not  be  Justified. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Charles 
A.  McDonald,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1913.  Aflirmed.  Opinion  filed  October 
8,  1914.    Rehearing  denied  October  20,  1914. 

•See  nilnoto  Notes  Digest.  Vols.  XI  to  XV,  and  Cumulative  Qoarterlj,  «ime 
topks  and  lection  number. 
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Chables  LbEoy  Bbown,  for  appellant. 

EicB  &  O'Neil  and  Caswell  &  Hbaly,  for  appellee. 

Mb.  Presiding  Justice  Fitch  delivered  the  opinion 
of  the  court. 

This  case  is  in  this  court  for  the  second  time.  It 
was  brought  to  recover  damages  for  personal  injuries 
sustained  by  the  plaintiff  in  a  street  crossing  collision 
between  one  of  appellant's  street  cars  and  a  single- 
horse  buggy  in  which  the  plaintiff  and  a  companion 
named  Hunt  were  riding.  Upon  the  first  trial,  the 
plaintiff  recovered  a  judgment  for  ten  thousand  dol- 
lars, which  was  reversed  and  the  cause  remanded  on 
account  of  errors  in  the  admission  of  evidence  and  in 
one  of  the  instructions.  Chambers  v,  Chicago  City  Ry. 
Co.,  175  111.  App.  362.  Upon  the  second  trial,  a  ver- 
dict for  four  thousand  dollars  was  returned  and  judg- 
ment was  entered  for  that  amount.  The  defendant 
again  appeals. 

It  is  urged  on  behalf  of  appellant  that  the 
judgment  should  be  reversed  because  of  the  alleged 
contributory  negligence  of  the  plaintiff.  Appellant's 
counsel  insists  that  there  is  no  evidence  in  the 
record  which  shows  that  the  plaintiff  exercised  ordi- 
nary care  for  his  own  safety,  and  that  therefore  the 
trial  court  should  have  directed  a  verdict  for  the  de- 
fendant, but  (he  adds)  ^* inasmuch  as  it  is  not  neces- 
sary, in  order  to  entitle  appellant  to  a  reversal  of  the 
judgment,  that  plaintiff's  conduct  be  pronounced  neg- 
ligent as  a  matter  of  law,  we  are  indifferent,  in 
this  court,  whether  a  finding  of  contributory  negli- 
gence be  made  as  a  conclusion  of  law  or  as  a  conclu- 
sion of  fact."  This  contention  necessarily  requires 
us  to  examine  the  whole  of  the  evidence,  for  the  dou- 
ble purpose  of  ascertaining,  first,  whether  there  is  any 
evidence  from  which,  if  it  stood  alone,  the  jury  could, 
*' without  acting  unreasonably  in  the  eye  Of  the  law," 


Chicago — First  District — October,  1914.  65 

Chambers  v.  Chicago  City  Ry.  Co.,  189  111.  App.  63. 

find  that  the  averment  of  due  care  on  the  part  of  the 
plaintiff  has  been  proved  (Libby,  McNeill  d  Libby  v. 
Coofc,222Ill.  206) ;  and  second,  whether  upon  the  whole 
record,  and  as  a  pure  question  of  fact,  the  verdict  is 
manifestly  contrary  to  the  preponderance  of  the  evi- 
dence upon  this  point. 

The  accident  happened  about  1 :15  A.  M.  on  a  clear 
summer  night  in  August,  1907,  at  the  intersection  of 
State  and  Congress  streets  in  Chicago.  Appellant  op- 
erates a  double-track  electric  street  car  line  on  State 
street.  The  west  track  is  used  for  southbound  cars 
and  the  east  track  for  northbound  cars.  The  total  width 
of  both  tracks,  including  the  space  between  the  two, 
is  fifteen  feet.  Congress  street  runs  east  from  State 
street  to  Michigan  boulevard,  but  does  not  run  west. 
The  first  street  north  of  Congress  is  Van  Buren  street 
and  the  first  street  south  is  Harrison  street.  There  is 
an  elevated  railway  on  Van  Buren  street,  crossing 
State  street.  At  the  time  of  the  accident,  the  plain- 
tiff lived  on  Woodlawn  avenue  near  Fifty-Fourth 
street,  was  twenty-three  years  of  age  and  was  em- 
ployed by  a  tunnel  construction  company.  His  place 
of  work  at  that  time  was  at  a  tunnel  shaft  located  at 
Kingsbury  and  Indiana  streets,  which  is  north  of  the 
river,  a  considerable  distance  north  of  Congress  street, 
and  five  blocks  west  of  State  street.  Joseph  Hunt,  a 
young  man  about  the  same  age  as  the  plaintiff,  worked 
at  the  same  place  at  timekeeper,  and  lived  in  the  same 
neighborhood.  Chambers'  father  owned  an  open, 
single-seated  buggy,  and  Chambers  and  a  friend 
named  Burke  together  owned  a  horse.  On  the  day 
preceding  the  accident,  Chambers  had  worked  at  the 
tunnel  shaft  all  day  and  reached  home  about  7 :30  P.  M. 
As  he  was  dressing  after  supper,  Hunt  called  and  a 
drive  was  suggested,  having  for  its  ultimate  object  a 
visit  to  the  tunnel  shaft  about  midnight.  The  plaintiff 
told  Hunt  to  hitch  up  the  horse,  which  was  kept  in  a 
nearby  bam.  Hunt  did  so,  and  throughout  the  even- 
ing. Hunt  did  the  driving,  sitting  on  the  right-hand 
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side  of  the  buggj'.  They  started  from  the  bam  about 
nine  o'clock  in  the  evening.  They  drove  first  to  a 
cigar  store,  then  to  an  undertaking  establishment,  of 
which  Hunt's  brother  was  a  part  owner,  stopped  there 
for  a  while,  then  drove  north  towards  Twenty-Second 
street,  stopping  at  six  saloons  on  the  way,  and  taking 
a  drink  in  each.  Appellant's  counsel  lays  great  stress 
on  this  last  fact,  claiming  that  it  demonstrates  that 
both  men  were  intoxicated  at  the  time  of  the  accident, 
several  hours  later.  The  only  evidence  on  this  point, 
however,  is  that  of  the  plaintiff  himself,  who  testified 
that  at  the  time  of  the  accident  both  /  *  were  absolutely 
sober,"  that  he  **had  a  definite  recollection  that  we 
didn't  have  over  ten  small  glasses  of  beer,"  and  that 
he  ''doubted  very  much  whether  we  drank  more  than 
half  of  them,"  and  that  they  ''drank  nothing  after 
leaving  22nd  street."  They  left  Twenty-Second 
street  about  11 :15  P.  M.,  and  drove  directly  north  on 
State  street  to  Indiana  street  and  then  west  to  the 
tunnel  shaft,  arriving  there  about  midnight.  (There 
is  evidence  that  State  street,  south  of  Jackson  boule- 
vard, was  paved  with  granite  blocks.  We  find  none 
that  it  was  paved  with  cobblestones,  as  counsel  claims.) 
On  arriving  at  the  tunnelshaft.  Hunt  went  into  the  of- 
fice and  looked  over  his  time  books.  The  plaintiff  went 
into  the  boiler  room  and  examined  some  machinery  he 
had  helped  to  install.  They  remained  at  the  shaft 
thirty  or  forty  minutes  and  then  started  for  home, 
driving  east  on  Indiana  street  to  State  street  and  di- 
rectly south  on  State  street  to  Congress.  As  they  ap- 
proached Van  Buren  street,  the  horse  became  fright- 
ened by  the  noise  of  a  train  passing  along  the  elevated 
road  on  that  street,  "got  skittish  and  jumped  about," 
and  ran  south  at  a  gallop.  Two  policemen,  who  were 
standing  at  the  northwest  corner  of  Van  Buren  and 
State  streets,  testified  that  as  the  horse  passed  them, 
it  was  galloping  and  continued  to  gallop  "until  it  dis- 
appeared in  the  partial  darkness  towards  Congress 
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street/^  The  plaintiff  and  the  witness  Peterson  tes- 
tified that  Hunt  had  the  horse  under  control  twenty- 
five  or  thirty  feet  south  of  the  elevated  road;  and  all 
the  eye-witnesses  to  the  accident  agree  that  as  the 
horse  approached  Congress  street  it  was  trotting.  At 
that  time,  the  horse  and  buggy  were  on  the  west  side 
of  State  street  between  the  west  rail  of  the  car  tracks 
and  the  west  curb.  As  they  reached  a  point  about  op- 
posite the  north  line  of  Congress  street,  Hunt  turned 
the  horse  eastward  across  the  street  car  tracks  to  en- 
ter Congress  street.  The  witness  Strong,  who  was 
standing  almost  directly  opposite  them  on  the  west 
sidewalk  of  State  street,  testified  that  they  were  then 
going  **at  a  sort  of  jog  trot,"  that  they  **made  a  kind 
of  rounding  turn"  across  the  tracks  toward  the  center 
of  Congress  street  and  that  'Hhe  horse  kept  on  trot- 
ting." One  of  appellant's  large  cars,  operated  and 
lighted  by  electricity,  was  coming  up  from  the  south  on 
the  east  track.  The  plaintiff  testified  that  he  first  saw 
this  car  before  reaching  Congress  street  and  that  it 
was  then  **down  near  Harrison  street;"  that  just  as 
the  horse  turned,  he  looked  towards  the  car  and  that 
at  that  time  it  was  **two  hundred  feet  away,  at  the 
least";  that  he  could  see  the  car  was  moving,  and 
*' supposed  it  was  coming  at  the  ordinary  rate  of 
speed";  that  **it  was  far  enough  away  to  enable  us 
to  clear  if  the  car  was  running  at  the  ordinary  rate 
of  speed ' ' ;  and  that  he  *  *  felt  sure  that  we  could  clear 
the  track."  Whether  Hunt  saw  the  car  approaching 
does  not  appear,  except  by  inference  from  the  fact  that 
he  was  seen  by  several  witnesses  to  urge  the  horse  for- 
ward just  before  the  collision.  The  plaintiff  testified 
that  he  did  not  call  Hunt's  attention  to  the  car,  that 
he  had  the  control  over  Hunt  '4n  this  way,  that  I  could 
have  taken  it  away  from  him  if  I  wished ' ' ;  that  Hunt 
was  an  experienced  driver,  and  **was  driving  satis- 
factorily and  safely."  The  street  car  came  on  very 
rapidly  and  hit  the  rear  wheel  of  the  buggy  with  such 
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force  that  both  Chambers  and  Hunt  were  thrown 
against  the  sidewalk  at  the  northeast  corner  of  the 
street  intersection.  Hunt  was  killed  instantly,  Cham- 
bers' skull  was  fractured,  and  he  sustained  other  se- 
rious injuries. 

There  is  no  evidence  that  either  Hunt  or  Chambers 
looked  towards  the  approaching  car  after  the  horse 
turned  to  cross  the  tracks,  and  much  is  made  of 
that  fact  in  the  argument  of  appellant's  counsel.  The 
space  that  intervened  between  the  place  where  Cham- 
bers said  he  looked  and  the  west  rail  of  the  east  track 
Mras  not  more  than  seventeen  feet.  A  horse  going  at 
a  **jog  trof  (assuming  that  means  six  miles  an  hour) 
goes  seventeen  feet  in  two  seconds.  It  has  been  repeat- 
edly held  in  this  State  that  the  mere  failure  of  a  trav- 
eler to  **stop,  look  and  listen''  before  crossing  a  rail- 
road track  at  a  public  crossing  is  not  negligence  per 
se.  Chicago  d  J.  Elec.  Ry,  Co.  v.  Wanic,  230  111.  530, 
535.  A  fortiori,  if  the  traveler  does  look  two  seconds 
before  he  starts  across,  he  cannot  be  held  guilty  of  neg- 
ligence merely  because  he  fails  to  look  again,  or  to 
keep  on  looking  a  second  or  two  longer.  Nor  can  it  be 
held  to  be  contributory  negligence,  necessarily  and  as 
a  matter  of  law,  to  attempt  to  cross  the  tracks  of  a 
street  railway  company  ahead  of  an  approaching  car. 
In  Chicago  City  Ry.  Co.  v.  Sandusky,  198  111.  400,  a 
cable  car  collided  at  a  street  intersection  with  a  junk 
wagon  in  which  the  plaintiff  was  riding,  and  it  ap- 
peared from  the  evidence  that  before  he  attempted  to 
drive  across  the  tracks  he  looked  down  the  street  and 
saw  a  car  approaching  the  crossing  about  half  a  block 
away.  Nevertheless,  he  started  across  and  was  in- 
jured. It  was  contended  that  upon  this  evidence  it 
must  be  held,  as  a  matter  of  law,  that  the  plaintiff  was 
guilty  of  a  failure  to  observe  ordinary  care  for  his 
own  safety,  but  as  to  this  contention,  the  Court  said: 
**  Attempting  to  cross  the  track  of  a  street  railway 
ahead  of  a  moving  car  is  not  necessarily  to  be  imputed 
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as  contributory  negligence.  It  may  or  may  not  be 
prudent,  depending  upon  the  proximity  of  the  car  and 
the  speed  with  which  it  is  moving.  Whether,  in  the 
particular  instance,  reasonable  care  was  exercised  in 
going  upon  the  track  is  usually  a  question  for  the  jury, 
under  proper  instructions.  (2  Thompson  on  Negli- 
gence, 1450.)  The  evidence  in  the  present  case  was  not 
such  as  to  justify  the  court  in  declaring,  as  a  matter  of 
law,  the  appellee  did  not  act  with  reasonable  care  for 
his  own  safety."  In  Chicago  Union  Traction  Co.  v, 
Jacobson,  217  111.  404,  the  driver  of  a  heavy  truck, 
loaded  with  flour,  turned  his  team  across  the  street  car 
tracks  in  the  middle  of  a  block  ahead  of  an  approach- 
ing electric  car.  He  saw  the  car  coming  a  half  block 
away,  and  after  looking  at  it  he  gave  no  further  at- 
tention to  it.  When  nearly  across  the  track,  the  car 
struck  the  rear  end  of  the  wagon,  turning  it  over  and 
throwing  him  from  his  seat  to  the  pavement.  The 
Court  said  that  certain  portions  of  the  driver's  testi- 
mony **  would  justify  the  conclusion  that  appellee 
knew,  when  he  drove  upon  the  track,  that  a  collision 
would  be  inevitable  in  the  ordinary  operation  of  the 
car,  unless  the  motorman  of  appellant  should  prevent 
the  collision  by  his  care  and  diligence.  But  appellee 
also  testified  that  when  he  turned  his  team  to  cross  the 
track  the  car  was  about  one  hundred  feet  east  of  Whip- 
ple street ;  that  said  street  was  about  two  hundred  feet 
east  of  him,  and  that  he  thought  he  had  time  to  get 
across  the  track.  He  was  bound  to  exercise  a  reason- 
able judgment  in  view  of  all  the  circumstances,  and  the 
court,  in  passing  on  the  motion  (for  a  directed  ver- 
dict), was  required  to  consider  all  the  evidence,  includ- 
ing the  distance  of  the  car  from  the  wagon,  the  rate  of 
speed,  and  all  the  circumstances.  We  cannot  say  that 
in  so  considering  it,  the  evidence  necessarily  led  to  but 
one  conclusion,  but  we  think  that  the  question 
whether,  under  all  the  circumstances,  appellee  be- 
lieved, upon  reasonable  grounds,   that  he   had   time 
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to  get  across  the  track  before  the  car  would  reach  him, 
was  proper  to  be  submitted  to  the  jury/' 

This  language  of  the  Supreme  Court  is  peculiarly 
applicable,  in  our  opinion,  to  the  facts  of  this  case. 
Whether  it  was  prudent  for  appellee  to  cross  the 
tracks  of  appellant  ahead  of  the  approaching  car  de- 
pends upon  the  distance  he  had  to  go,  the  appar- 
ent proximity  of  the  car,  the  apparent  speed  with 
which  it  was  moving  at  the  time,  and  other  like  cir- 
cumstances. Appellee  was  bound  only  to  exercise  a 
reasonable  judgment  in  view  of  all  the  circumstances ; 
and  if,  as  he  testified,  after  seeing  the  car  and  noting 
its  apparent  proximity  and  speed,  he  believed  he  had 
ample  time  to  cross  the  tracks  ahead  of  the  car  in 
safety,  it  was  a  question  of  fact  for  the  jury  whether, 
under  all  the  circumstances,  he  had  reasonable  grounds 
for  that  belief. 

This  conclusion  brings  us  to  the  second  branch  of 
the  contention  of  appellant's  counsel,  viz.,  that  the 
plaintiff  was  guilty  of  contributory  negligence  as  a 
conclusion  of  fact  from  all  the  evidence.  As  to  this, 
the  theory  of  appellant's  counsel  is  that  the  evidence 
shows  * '  that  the  car  was  running  at  a  high  but  not  ex- 
cessive rate  of  speed,  considering  the  hour  and  the 
locality;  that  plaintiff  and  his  companion  were  driv- 
ing south  on  the  west  side  of  State  street  at  a  reckless 
and  uncontrolled  rate  of  speed;  that  plaintiff  and  his 
companion  were  intoxicated ;  that  when  the  northbound 
car  was  between  twenty-five  and  forty  feet  away,  the 
driver  suddenly  and  erratically  pulled  the  horse  to 
turn  east  on  Congress  street,  thereby  bringing  the  ve- 
hicle immediately  into  the  course  of  the  car  and  nec- 
essarily producing  the  collision."  If  this  theory  were 
supported  by  the  preponderance  of  the  evidence,  there 
would  be  little  doubt  that  the  conclusion  for  which  ap- 
pellant contends  would  necessarily  follow.  Our  own 
examination  of  the  evidence,  however,  leads  us  to  the 
conclusion  that  the  greater  weight  of  the  evidence 


Chicago — First  District — October,  1914.         71 

Chambers  v.  Chicago  City  Ry.  Co.,  189  IlL  App.  63. 

shows  that  the  car  was  ninning  not  only  at  high  speed, 
but  at  an  excessive  rate  of  speed,  under  the  circum- 
stances; that  appellee  and  his  companion  were  not 
driving  ''at  a  reckless  and  uncontrolled  rate  of  speed,'* 
but  had  the  horse  under  full  control,  and  were  going  at 
a  jog  trot,  or  a  little  faster ;  that  they  were  not  intoxi- 
cated ;  that  they  had  reasonable  grounds  to  believe  that 
they  had  time  to  get  across  the  tracks  before  the  car 
would  reach  them ;  and  that  the  evidence  of  the  defend- 
ant's witnesses,  to  the  effect  that  Hunt  turned  his 
horse  directly  in  front  of  the  car  when  it  was  between 
twenty-five  and  forty  feet  away,  is,  to  say  the  least, 
highly  improbable,  in  view  of  the  admitted  fact  that 
the  car  hit  the  rear  wheel  of  the  buggy.  The  evidence 
clearly  shows,  and  appellant's  counsel  admits,  that  the 
distance  from  the  point  where  Hunt  turned  the  horse 
eastward  to  a  point  where  the  horse  and  buggy  would 
have  been  wholly  clear  of  the  east  track  was  about 
thirty-five  feet.  Several  of  the  witnesses  testified  that 
when  Hunt  began  to  make  the  turn,  the  street  car  was 
** about  opposite  the  Folly  Theatre,"  which  is  located, 
according  to  one  witness,  ''about  the  middle  of  the 
block"  between  Congress  and  Harrison  streets;  ac- 
cording to  another  "five  or  six  doors"  south  of  Con- 
gress street;  and  according  to  the  plaintiff,  at  least 
two  hundred  feet  south  of  Congress  street.  One  wit- 
ness testified  that  Congress  street  is  fifty  feet  wide. 
If  these  witnesses  are  to  be  believed,  and  we  see  no 
reason  to  doubt  them,  then  it  follows  that  when  Hunt 
began  to  turn,  at  or  near  the  north  line  of  Congress 
street,  the  street  car  was  at  least  one  hundred  and 
seventy-five  feet  away,  and  the  car  must  have  been  going 
at  least  five  times  as  fast  as  the  horse  in  order  to  hit  the 
rear  wheel  of  the  buggy.  Upon  this  evidence,  two  dif- 
ferent juries  have  found  that  appellant  was  guilty  of 
negligence  and  that  the  plaintiff  was  in  the  exercise 
of  due  care  at  and  before  the  time  of  the  accident.  We 
cannot  say  they  were  not  justified. 
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Finding  no  reversible  error  in  the  record,  the  judg- 
ment of  the  Superior  Court  will  be  aflSrmed. 

Affirmed. 


Otto  Miller  et  sL,  Appellees,  t.  Onstaye  Anderson, 

Appellant. 

Gen.  No.  19,849.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Hosea  W. 
Wells,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1913.    Affirmed.    Opinion  filed  October  8,  1914. 

Statement  of  the  Case. 

Action  by  Otto  Miller  et  al.,  against  Qustave  Ander- 
son to  recover  brokerage  commissions  earned  by  plain- 
tiffs in  procuring  a  purchaser  for  certain  real  estate 
belonging  to  defendant.  The  trial  was  had  before  the 
court  without  a  jury  and  plaintiffs  recovered  a  judg- 
ment for  $1,291.87.  To  reverse  the  judgment,  defend- 
ant appeals. 

The  defendant  urged  as  ground  for  reversal  that  the 
evidence  was  insuflBcient  to  sustain  the  judgment. 

Rathjb  &  Wesemann,  for  appellant ;  Tennby,  Habd- 
INO  &  Shebman,  of  counsel. 

Chables  a.  Williams,  for  appellees;  Ei>stbin  & 
Mabx,  of  counsel. 

Mb.  Pbesidino  Justice  Fitch  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Municipal  Court  of  Chicago,  §  28* — necessity  of  preservinQ 
exception  to  judgment  in  hiU  of  exceptions.    On  appeal  from  a  judg- 
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ment  of  the  Municipal  Court  in  a  nonjury  case,  the  sufficiency  of 
the  evidence  to  support  the  Judgment  cannot  be  inquired  into  where 
the  appellant  chooses  the  biU-of-exceptions  method  of  review  and  the 
bill  does  not  show  any  exception  to  the  Judgment 

2.  Appeal  aio)  ebbob,  |  678* — Amendment  of  1911  to  section  81 
of  Practice  Act  construed.  The  Amendment  of  1911  to  section  81 
of  the  Practice  Act,  J.  ft  A.  IT  8681,  merely  inserts  a  provision  for 
an  alternative  method  of  presenting  questions  for  review  in  the 
form  of  a  "stenographic  report"  of  the  trial,  and  does  not  have  the 
eftect  of  abolishing  the  former  rule  which  requires  formal  excep- 
tions, and  the  same  to  be  preserved  in  the  bill  of  exceptions,  where 
the  party  chooses  the  biU-of-exceptions  method  of  review. 

3.  Municipal  Coubt  of  Chicago,  §  27* — when  bill  of  exceptions 
cannot  he  treated  as  stenographic  report  Failure  of  bill  of  excep- 
tions to  show  that  any  exception  was  taken  to  the  Judgment  of  the 
Municipal  Court  cannot  be  cured  by  treating  the  bill  as  a  steno- 
graphic report  where  it  appears  on  its  face  not  to  be  a  stenographic 
report 


In  re  Estate  of  Sarah  Atkins,  Insane. 

Louise  Bittmiller,  Defendant  in  Error,  y.  Samuel  B. 

Oyermass,  Plaintiff  In  Error. 

Gen.  No.  19,433. 

1.  Appeal  and  ebbob,  §  626* — when  appeal  from  Probate  not 
properly  perfected  to  give  Circuit  Court  jurisdiction.  The  final  ac- 
count of  a  conservator  of  the  estate  of  an  insane  person  was  ap- 
proved by  the  Probate  Court  during  the  September  term,  1908.  No 
appeal  was  prayed  therefrom,  and  no  formal  order  allowing  appeal 
was  entered.  During  the  October  term,  1908,  the  succeeding  conser- 
vator presented  an  appeal  bond  in  the  Probate  Court  reciting  that  an 
appeal  to  the  Circuit  Court  from  the  order  approving  such  final 
account  had  been  prayed  and  allowed.  On  October  15,  1910,  the 
Circuit  Court  entered  a  decree  by  default  directing  the  original 
conservator  to  pay  certain  sums  to  the  succeeding  conservator.  On 
November  11,  1910,  the  original  conservator  filed  his  special  ap- 
pearance to  vacate  said  decree  and  to  dismiss  the  appeal,  which 
relief  was  denied.  Held,  that  the  appeal  to  the  Circuit  Court  had 
not  been  properly  perfected,  and  that  the  Circuit  Court  was  without 
Jurisdiction. 
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2.  Appeal  and  ebbob,  §  624* — essentials  for  taking  appeal  from 
Prol>ate  to  Circuit  Court,  Under  section  40,  ch.  86  of  the  act 
relating  to  lunatics,  J.  &  A  f  7324,  and  section  226,  ch.  37,  of  the 
Probate  Court  Act,  J.  &  A.  f  3269,  an  appeal  from  the  Probate 
Court  to  the  Circuit  Court  can  only  be  had  pursuant  to  a  formal 
order  allowing  such  appeal  entered  in  the  Probate  Court  within 
the  term  in  whic&  the  order  or  Judgment  to  be  appealed  from  was 
entered. 

3.  Appeal  and  ebbob,  §  31* — when  special  appearance  in  Circuit 
Court  on  appeal  from  Probate  Court  does  not  confer  jurisdiction. 
On  appeal  from  the  Probate  to  the  Circuit  Court,  a  special  appear- 
ance for  the  purpose  of  moving  to  set'  aside  a  judgment  entered  in 
the  Circuit  Court  on  such  appeal,  and  to  dismiss  the  appeal, 
confers  no  jurisdiction  upon  the  Circuit  Court  other  than  to  pass 
on  the  motion  to  dismiss  the  appeal. 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  H.  Steblinq 
PoMEBOT,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1913.    Reversed.    Opinion  filed  October  8,  1913. 

McCaskill  &  McCaskill,  for  plaintiff  in  error; 
Eansom  E.  Walker,  of  counsel. 

No  appearance  for  defendant  in  error. 

Mb.  Justice  Pam  delivered  the  opinion  of  the  court. 

The  writ  of  error  in  this  case  was  prosecuted  to 
reverse  a  decree  of  the  Circuit  Court  sustaining  ob- 
jections to  the  report  and  final  account  of  the  conserva- 
tor of  Sarah  Atkins,  an  insane  person,  and  directing 
him  to  pay  Louise  Eittmiller,  named  in  the  decree  as 
his  successor,  sixty  dollars  expended  by  him  on  account 
of  attorney's  fees,  and  forty  dollars  credited  to  him- 
self as  conservator's  fees.  Samuel  E.  Overmass,  the 
conservator  of  the  estate  of  Sarah  Atkins,  an  insane 
person,  resigned  and  filed  his  final  account  with  the 
Probate  Court,  containing  among  other  items  one  of 
sixty  dollars  expended  on  account  of  attorney's  fees, 
and  one  of  twenty  dollars  on  account  of  his  fees  as  con- 
servator.   On  one  of  the  days  of  the  September  term, 
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namely,  October  2,  1908,  this  account  was  approved  by 
the  Probate  Court  and  Overmass  was  discharged  as 
conservator.  On  October  22,  1909,  being  one  of  the 
days  of  the  October  term  of  court,  Louise  B.  Ritt- 
miller,  successor  to  Overmass,  as  conservatrix  of  the 
estate  of  Sarah  Atkins,  presented  an  appeal  bond,  re- 
citing that  she  had  prayed  for  and  obtained  an  appeal 
to  the  Circuit  Court.  There  was  no  order  granting 
an  appeal,  and  it  does  not  appear  that  Overmass  was 
present  or  had  any  notice  that  the  appeal  was  to  be 
prosecuted. 

On  October  15,  1910,  nearly  two  years  after  this 
appeal  bond  had  been  presented,  Samuel  E.  Overmass 
was  defaulted  in  the  Circuit  Court,  and  said  court 
entered  the  decree  sustaining  certain  objections  to  the 
report  and  final  account,  and  found  that  an  item  of 
sixty  dollars  for  attorney's  fees  was  unreasonable, 
and  disallowed  said  amount  as  attorney's  fees;  and 
also  that  the  allowance  of  forty  dollars  for  conserva- 
tor's fees  was  unreasonable  and  disallowed  any  fees 
to  Overmass  as  conservator;  and  ordered  the  said 
Overmass  to  pay  to  said  Louise  Rittmiller  the  afore- 
said sums,  to  which  objections  had  been  sustained,  and 
further  ordered  said  Overmass  to  pay  the  costs  and 
expenses  of  said  appeal.  These  payments  were  di- 
rected to  be  made  within  twenty  days. 

On  November  11,  1910,  Overmass,  the  plaintiflf  in 
error,  filed  a  special  appearance  in  the  Circuit  Court, 
and  moved  to  vacate  the  decree  entered  against  him, 
and  to  dismiss  the  appeal.  His  appearance  was  spe- 
cially limited  to  those  purposes.  On  December  3rd, 
he  was  given  leave  to  add  to  the  reasons  in  support 
of  said  motion,  and  among  the  reasons  filed  by  him  on 
that  day  was,  that  no  appeal  was  prayed  within  the 
time  allowed  by  law,  and  that  consequently  the  court 
was  without  jurisdiction.  The  motion  was  denied  and 
this  appeal  followed. 

The  plaintiff  in  error  has  set  forth  several  reasons 
in  the  course  of  his  brief  why  the  decree  of  the  Circuit 
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Court  should  be  set  aside,  the  first  one  being,  that  ap- 
peals from  the  Probate  Court  must  be  prayed  and  al- 
lowed by  formal  order  and  must  be  allowed  within  the 
term ;  there  being  no  order  granting  an  appeal,  and  the 
approval  of  the  bond  being  beyond  the  term,  the  Cir- 
cuit Court  was  without  jurisdiction. 

Under  the  statutes  of  our  State,  an  appeal  in  this 
case  to  the  Circuit  Court  should  have  been  formally 
prayed  and  a  formal  order  entered  allowing  said  ap- 
peal. Section  40  of  chapter  86,  Kurd's  R.  S.,  1911 
( J.  &  A.  ][  7324),  of  the  lunatics,  etc.,  Act,  reads  as  fol- 
lows: **  Appeals  shall  be  allowed  to  the  Circuit  Court 
from  any  order  or  judgment  made  or  rendered  under 
this  act  upon  the  appellant  giving  such  bond  and  se- 
curity as  shall  be  directed  by  the  court. ^^  Section  226 
of  chapter  37  of  the  Probate  Court  Act  (J.  &  A.  ][  3269) 
reads  as  follows:  ** Appeals  may  be  taken  from  the 
final  orders,  judgments  and  decrees  of  the  Probate 
Court  to  the  Circuit  Court  of  their  respective  counties 
•  *  *  upon  the  appellant  giving  bond  and  security 
in  such  amount  and  upon  such  conditions  as  the  court 
shall  approve,  and  upon  such  appeal  the  case  shall  be 
tried  de  novo.^^  The  record  in  this  case  shows  that 
no  appeal  was  prayed  and  no  formal  order  was  en- 
tered allowing  said  appeal.  There  was  merely  an 
appeal  bond  presented  and  approved.  As  we  have 
indicated  in  our  statement  of  facts,  defendant  in  error 
endeavored  to  appeal  from  an  order  entered  by  the 
Probate  Court  on  October  2nd,  being  one  of  the  days 
of  the  September  term  of  that  court,  while  the  appeal 
bond  was  presented  and  approved  on  October  22nd,  a 
day  in  the  October  term  of  that  court. 

No  prayer  for  an  appeal  having  been  made,  and  no 
order  of  appeal  having  been  entered  on  any  day  of 
the  September  term  of  the  court,  the  court  was  without 
jurisdiction  in  approving  the  bond  on  October  22nd. 
The  case  of  McFarland  v.  McFarland,  4  111.  App.  157, 
is  determinative  of  the  question  involved  in  this  case. 
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That  was  a  case  very  similar  in  facts  to  the  case  at  bar. 
In  that  case  there  was  an  appeal  from  the  final  settle- 
ment of  a  guardian.  The  order  allowing  the  settlement 
was  entered  on  one  of  the  days  of  the  December  term. 
The  appeal  bond  was  approved  by  the  county  judge  on 
the  twenty-fourth  day  of  January,  one  of  the  days  of 
the  January  term  of  the  court.  There  was  nothing 
in  the  record  showing  that  the  appeal  was  ever  prayed 
or  granted.  In  that  case,  as  in  the  case  at  bar,  upon 
such  appeal  there  was  an  ex  parte  hearing  and  judg- 
ment entered  against  the  guardian,  who  occupied  the 
corresponding  position  in  that  case  that  the  plaintiff 
in  error  does  in  the  case  at  bar.  Afterwards,  the  guard- 
ian entered  a  general  appearance  and  filed  a  motion 
for  a  new  trial,  and  set  up  the  fact  that  she  had  no  notice 
of  the  appeal,  and  that  she  had  no  knowledge  or  in- 
formation whatever  that  an  appeal  had  been  taken 
in  said  cause  until  after  the  trial  of  the  cause  in  the 
Circuit  Court. 

So  in  the  case  at  bar.  No  notice  c&me  to  the  plain- 
tiff in  error  until  more  than  two  years  after  his  final 
report  had  been  approved,  and  the  defendant  in  error 
had  endeavored  to  perfect  an  appeal  from  the  order 
approving  said  final  report.  The  Court  in  deciding  the 
McFarland  case  supra,  says : 

*'In  this  case  the  appeal  was  irregularly  and  im- 
properly taken.  Section  43  of  chap.  64  of  the  Guard- 
ian and  Ward  Act  provides  that  the  court  shall  direct 
the  character  of  the  bond  and  security  to  be  given ;  and 
section  187  of  chap.  37  provides  that  the  appellant  shall 
give  bond  and  security  in  such  amount  and  upon  such 
conditions  as  the  court  shall  approve." 

It  will  be  found,  upon  reading  section  43  of  chapter 
64  ( J.  &  A.  ^  6040)  that  it  is  in  the  identical  words  of 
section  40  of  chapter  86  of  the  Lunatic  Act,  and  that  the 
section  187  referred  to  is  the  same  as  section  226,  which 
we  have  already  cited.  The  Court  goes  on  to  say  that, 
in  its  opinion : 
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*'It  is  the  court  that  is  to  direct  and  approve,  and 
not  the  judge  of  the  court  acting  after  the  close  of  the 
term  and  in  vacation.  The  appeal  should  be  allowed  and 
an  order  made  directing  the  character  of  the  bond  and 
security,  at  the  term  at  which  the  judgment  is  rendered ; 
and  not  at  a  subsequent  term,  when  the  court  no  longer 
has  jurisdiction  of  the  subject  matter  of  the  contro- 
versy, and  when  the  opposing  party  in  interest  is 
not  in  court,  otherwise  the  right  of  an  appellee  would 
always  be  in  jeopardy,  litigations  would  become  com- 
plicated, and  fraud,  oppression,  and  injustice  would 
be  the  inevitable  results." 

The  reasoning  of  the  Court  in  that  case  seems  to  us 
to  be  directly  applicable  to  the  case  at  bar.  We  have 
already  expressed  the  opinion  that  under  the  stat- 
ute of  our  State  the  appeal  to  the  Circuit  Court  must 
be  formally  prayed  and  a  formal  order  entered  allow- 
ing said  appeal.  This  must  be  done  at  the  term  of  the 
court  that  the  order  was  entered,  from  which  it  is 
sought  to  take  an  appeal ;  the  record  showing  that  the 
law  not  having 'been  complied  with  in  that  respect, 
there  was  no  appeal  perfected,  and  the  Circuit  Court  was 
without  jurisdiction  to  enter  the  decree  complained  of. 
The  plaintiff  in  error  in  this  case  entered  a  special 
appearance  for  the  purpose  of  moving  to  set  aside 
the  judgment  and  dismiss  the  appeal  therein.  This 
did  not  confer  any  jurisdiction  upon  the  Circuit  Court 
other  than  to  pass  on  plaintiff  in  error  ^s  motion  to  dis- 
miss the  appeal. 

Inasmuch  as  our  decision  on  this  point  disposes  of 
the  case,  we  will  not  concern  ourselves  with  any  of  the 
other  reasons  assigned  by  plaintiff  in  error. 

As  we  are  of  the  opinion  that  no  appeal  had  been 
perfected,  and  as  the  Circuit  Court  was  without  juris- 
diction, the  judgment  of  the  Circuit  Court  will  be  re- 
versed without  remanding. 

Reversed. 


Chicago— First  District — October,  1914.         79 

Hamer  v.  Butterly,  189  111.  App.  79. 


Edward  E.  Hamer,  Plaintiff  In  Error,  y.  John  F.  But- 
terly, Defendant  in  Error. 

Oen.  No.  19,452. 

1.  Landlobd  and  tenant,  §  502* — what  not  evidence  of  a  declara- 
tion of  forfeiture.  In  an  action  of  forcible  entry  and  detainer  it 
appeared  that  the  written  lease  covering  the  premises  involved  con- 
tained a  provision  that  if  default  were  made  in  the  payment  of  the 
rent  reserved,  or  any  part  of  it,  when  due,  the  lessor  might,  at 
his  election,  without  notice,  declare  the  term  ended;  that  the  lessee 
tendered  the  rent  due  January  1,  1913,  to  an  employee  of  the  lessor 
authorized  to  receive  the  same  on  the  third  of  January  following; 
that  such  employee  refused  to  receive  the  same  telling  him  that  she 
had  been  so  instructed  by  the  lessor  by  telephone  that  morning 
and,  in  reply  to  his  question  as  to  the  reason  therefor,  that  he 
should  see  the  lessor;  that  evidence  that  the  lessor  had  told  said 
employee  over  the  telephone  prior  to  such  tender:  "Don't  accept 
any  rent  because  I  forfeit  the  lease/'  was  ruled  out  as  proof  of 
forfeiture;  and  that  the  court  directed  the  Jury  to  find  the  defendant 
not  guilty.  Held,  that  the  evidence  so  ruled  out  was  not  evidence 
of  a  declaration  of  forfeiture,  and  that  the  tender  of  the  rent  due 
having  been  made  prior  to  declaration  of  forfeiture,  the  lessee  was 
not  in  default. 

2.  Landjdobd  and  tenant,  §  463* — what  not  a  declaration  of  for- 
feiture, A  mere  mental  declaration  of  forfeiture  for  nonpayment  of 
rent,  or  the  communication  of  such  declaration  to  a  third  person 
in  no  way  connected  with  the  lessee,  does  not  amount  to  a  declara- 
tion of  forfeiture  terminating  the  lease. 

3.  Landlord  and  tenant,  §  470* — when  provision  in  lease  does 
not  dispense  with  declaration  of  forfeiture,  A  clause  providing  that 
the  lessee  waived  all  right  to  any  notice  or  demand  under  any 
statute  relating  to  forcible  entry  and  detainer,  held  not  to  dispense 
with  a  declaration  of  forfeiture  for  nonpayment  of  rent  arising 
under  a  different  clause  in  the  lease. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Fbank  H. 
Graham,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1913.    Affirmed.    Opinion  filed  October  8,  1914. 

Statement  by  the  Conrt.  This  is  an  action  of  for- 
cible entry  and  detainer  brought  in  the  Municipal 
Court  of  Chicago  by  Edward  E.  Hamer,  plaintiflf  in 

•See  niinolfl  Note*  Diffefit,  Vols.  XI  to  XV,  and  CamulstiTe  Qaarterly,  same 
tople  and .  aection  number. 
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error  (hereafter  referred  to  as  plaintiflf),  against  John 
F.  Butterly,  defendant  in  error  (hereafter  referred 
to  as  defendant),  to  recover  possession  of  certain 
premises  in  the  city  of  Chicago  known  as  1216-1218 
Lawrence  avenue.  Upon  the  trial  of  the  case  the  court 
directed  a  verdict  in  favor  of  the  defendant. 

Ode  L.  Rankin,  for  plaintiff  in  error. 

Everett  &  McGonigle,  for  defendant  in  error ;  John 
C.  Everett,  of  counsel. 

Mr.  Justice  Pam  delivered  the  opinion  of  the  court. 

Defendant  held  a  lease  on  the  premises  in  question 
for  a  term  of  ten  years,  commencing  May  1,  1910,  for 
$17,500,  payable  in  sixty  instalments  as  follows: 
$125  on  the  first  day  of  each  month,  for  the  first  sixty 
months;  and  sixty  instalments  of  $166.67  each,  pay- 
able on  the  first  day  of  each  month,  for  the  last  sixty 
months  of  said  term.  The  original  lease  was  executed 
between  defendant  as  tenant  and  Alexander  F.  Shuman 
as  landlord,  and  passed  through  Oliver  H.  Perry  and 
Kichard  T.  Davis  by  assignment  froin  said  Shuman 
to  the  plaintiff,  Hamer,  who  became  the  owner  of  the 
property  on  the  twenty-third  day  of  June,  1911. 

From  that  time  on  the  defendant  paid  his  rent  regu- 
larly to  the  plaintiff  in  advance  for  each  month  up  to 
and  including  December,  1912.  The  evidence  shows 
that  these  payments  were  made  either  on  the  second, 
third,  fourth  or  fifth  days  of  the  various  months  and 
accepted  on  such  days  by  the  plaintiff. 

The  month  of  January,  1913,  came  along,  and  on  the 
third,  about  eleven  o'clock  in  the  morning,  defendant 
called  at  the  office  of  plaintiff,  and  tendered  to  a  Miss 
Amelia  Meyer,  an  office  assistant  of  the  plaintiff  who 
had  been  in  the  habit  of  receiving  rents  from  said  de- 
fendant, the  rent  for  the  month  of  January,  1913.  The 
said  Miss  Meyer,  however,  refused  to  accept  the  rent. 
She  told  defendant  that  the  plaintiff,  Hamer,  had  in- 
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structed  her  over  the  telephone  that  same  morning  not 
to  accept  the  rent.  Defendant  then  asked  to  know  why, 
and  she  told  him  to  see  Mr.  Hamer.  Defendant  re- 
turned several  times  to  plaintiff's  oflSce  that  after- 
noon to  see  him,  but  was  not  successful  in  finding 
plaintiff  in. 

At  the  trial  plaintiff  testified  as  follows:  On  Jan- 
uary 3, 1913,  about  nine  o'clock  in  the  morning,  he  tele- 
phoned his  office  and  Miss  Amelia  Meyer  answered 
the  telephone.  He  asked  her  if  defendant  had  been  in 
on  the  second,  and  she  said  '*No."  He  then  asked  if 
defendant  had  been  in  that  morning  (January  3),  and 
she  said  **No."  He  then  said:  **If  he  should  come  in, 
don't  accept  any  rent  because  I  forfeit  the  lease"; 
and  he  also  told  her:  **He  is  liable  to  ask  you  why  you 
don't  accept  the  rent;  simply  tell  him  to  see  me." 
Plaintiff  did  not  see  defendant  until  January  4,  which 
was  at  plaintiff's  office;  that  he  was  busy  and  it  was 
arranged  that  Jthey  should  meet  on  the  following  Mon- 
day about  twelve  o'clock,  at  which  time  they  met. 
Defendant  offered  to  pay  the  rent  and  plaintiff  refused 
to  accept  it.  The  plaintiff  then  stated  for  the  first 
time  that  he  had  forfeited  the  lease  because  defendant 
had  not  paid  his  rent  on  the  first  of  the  month,  and 
closed  the  interview  by  saying  that  he  did  not  wish 
to  talk  to  him  any  further.  There  were  present  at 
this  latter  conversation  two  other  gentlemen  who  had 
come  with  defendant. 

The  defendant  was  called  by  the  plaintiff  and  ad- 
mitted that  he  had  not  offered  to  pay  the  rent  for  the 
month  of  January  previous  to  the  time  that  he  called 
about  eleven  o'clock  on  January  3rd. 

The  lease  in  question  was  offered  in  evidence  and 
contained  the  following  clauses  under  which  the  plain- 
tiff claimed  he  had  the  right  to  take  the  action  he  did 
in  forfeiting  the  lease.  These  two  clauses  we  will  des- 
ignate as  clause  A  and  B,  and  they  are  as  follows : 

**(A)  It  is  expressly  agreed,  between  the  parties 
hereto,  that  if  default  be  made  in  the  payment  of  the 

Vol.  CL.XXXIX  6 
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rent  above  reserved  or  any  part  thereof,  or  in  any  of 
the  covenants  and  agreements  herein  contained,  to  be 
kept  by  the  party  of  the  second  part,  it  shall  be  lawful 
for  the  party  of  the  first  part  or  the  legal  representa- 
tives of  said  party,  at  any  time  thereafter,  at  the  elec- 
tion of  said  first  party,  or  the  legal  representatives 
thereof,  without  notice,  to  declare  said  term  ended, 
and  to  re-enter  said  demised  premises,  or  any  part 
thereof,  either  with  or  without  process  of  law,  and  the 
said  party  of  the  second  part  or  any  person  or  persons 
occupying  the  same,  to  expel,  remove  and  put  out,  us- 
ing such  force  as  may  be  necessary  so  to  do,  and  the 
said  premises  again  to  repossess  and  enjoy,  as  before 
this  demise,  without  prejudice  to  any  remedies  which 
might  otherwise  be  used  for  arrears  of  rent  or  preced- 
ing breach  of  covenants,  and  said  party  of  the  second 
part  further  covenants  and  agrees,  that  said  party  of 
the  first  part,  or  the  representatives  or  assigns  of  said 
party,  shall  have,  at  all  times,  the  right  to  distrain 
for  rent  due,  and  shall  have  a  valid  and  first  lien  upon 
all  personal  property  of  said  party  of  the  second  part, 
which  he  now  has  or  owns  or  may  hereafter  acquire 
or  have  an  interest  in,  whether  exempt  by  law  or  not, 
as  security  for  the  payment  of  the  rent  herein  re- 
served." 

(B)  *'The  party  of  the  second  part  hereby  irrev- 
ocably constitutes  any  attorney  of  any  Court  of  Rec- 
ord of  this  State,  attorney  for  him  in  his  name,  on  de- 
fault by  him  of  any  of  the  covenants  herein,  and  upon 
complaint  made  by  said  first  party,  his  agent  or  as- 
signs, and  filed  in  any  such  Court,  to  enter  his  appear- 
ance in  such  Court,  waive  process  and  service  thereof, 
and  confess  judgment  from  time  to  time,  for  any 
rent  which  may  be  due  to  said  party  of  the  first  part, 
or  the  assignees  of  said  party,  by  the  terms  of  this 
lease,  with  costs  and  Twenty  Dollars  attorney's  fees, 
and  to  waive  all  errors  and  all  right  of  appeal  from 
said  judgment  and  judgments,  and  to  file  a  consent  in 
writing  that  a  writ  of  restitution  or  other  proper  writ 
of  execution  may  be  issued  immediately,  said  party  of 
the  second  part  hereby  expressly  waiving  all  right  to 
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any  notice  or  demand  under  any  statute  of  this  State, 
relating  to  forcible  entry  and  detainer/^ 

The  plaintiff  contends  that  the  evidence  of  the 
plaintiff  as  to  the  telephonic  conversation  between 
himself  and  Miss  Meyers,  his  office  assistant,  was  evi- 
dence of  the  fact  that  he  had  declared  the  lease  for- 
feited, as  he  had  a  right  to  do  under  the  covenants 
thereof.  Defendant  asked  that  such  evidence  be  not 
considered  competent  as  a  declaration  of  forfeiture. 
The  motion  of  the  defendant  was  sustained  and  the 
court  ruled  out  all  the  testimony  concerning  the  con- 
versation over  the  telephone  between  plaintiff  and  his 
office  assistant,  Miss  Meyer,  so  far  as  the  same  was 
introduced  for  the  purpose  of  proving  a  forfeiture  of 
the  lease.  The  court  thereupon  directed  the  jury  to 
find  the  defendant  not  guilty,  which  verdict  was  re- 
turned by  the  jury  as  directed  by  the  court. 

The  plaintiff  opens  his  argument  by  making  the 
statement  that  the  main  question  presented  by  the 
record  in  this  case  is  the  one  of  admissibility  and  com- 
petency of  evidence.    Plaintiff  says  further : 

*'The  only  facts  which  tended  to  show  a  forfeiture 
by  the  plaintiff  of  the  lease  under  which  the  defendant 
Butterly  held  the  premises  in  question  were  the  acts 
and  statements  of  the  plaintiff  Hamer,  and  his  office 
assistant  Miss  Amelia  Meyer.  This  action,  based  as 
it  was  upon  a  forfeiture,  was  without  support  when 
the  court  ruled  out  all  the  evidence  offered  to  show  a 
forfeiture  and  the  point  presented  therefore  is :  Were 
the  statements  of  Hamer  to  his  clerk  that  he  forfeited 
Butterly 's  lease  and  directing  his  clerk  not  to  receive 
the  rent  from  Butterly,  which  statements  were  made 
out  of  the  presence  of  the  defendant  Butterly,  admis- 
sible for  the  purpose  of  showing  a  forfeiture  of  the 
lease  in  question." 

To  this  statement  should  be  added  the  fact,  however, 
that  the  reason  why  Miss  Meyer  should  not  receive  the 
rent,  namely,  that  the  plaintiff  had  forfeited  the  lease, 
was  not  communicated  to  the  defendant  at  any  time 
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prior  to  the  time  when  defendant  offeree}  the  rent  for 
the  month  of  January  to  Miss  Meyer. 

While  plaintiff  in  his  brief  bases  his  action  on  bath 
clauses  A  and  B,  the  record  shows  that  in  the  trial  he 
depended  upon  only  clause  A.  This  will  be  seen  from 
the  statement  just  hereinabove  cited  from  plaintiff's 
brief. 

Plaintiff  attempts  to  argue  that  this  telephonic  com- 
munication to  his  office  assistant  was  a  declaration  of 
forfeiture  and  terminated  the  lease.  He  argues  the 
admissibility  of  this  testimony  on  the  theory  that  it 
is  evidence  of  a  verbal  act.  To  this,  however,  we  can- 
not agree.  Merely  declaring  to  someone  over  the  tele- 
phone that  he  forfeited  the  lease  did  not  constitute 
a  verbal  act, — it  simply  stated  an  operation  of  his 
mind.  He  does  not  contend  that  notice  of  that  declara- 
tion was  brought  home  to  the  defendant  before  the 
defendant  had  tendered  the  money.  In  fact,  he  had 
instructed  his  assistant  not  to  disclose  the  reason  why 
she  should  not  accept  the  rent,  but  to  refer  defendant 
to  him  should  she  be  asked  the  reason  why.  If  his 
act  in  telephoning  could  be  regarded  as  a  declaration 
of  forfeiture,  then  the  mere  operation  of  his  mind  to 
declare  a  forifeiture  without  communicating  that  inten- 
tion could  be  said  to  amount  to  a  declaration  of  forfeit- 
ure. 

Suppose,  instead  of  stating  to  his  assistant  over  the 
telephone  on  January  3rd  that  he  had  forfeited  the 
lease,  the  plaintiff  had  forfeited  the  lease  (mentally) 
on  January  2nd  and  made  that  statement  to  a  member 
of  his  family  at  home ;  and  that  his  office  assistant  had 
accepted  the  rent  on  January  3rd  when  offered  by  de- 
fendant: Could  such  an  act  be  construed  as  a  declara- 
tion of  forfeiture  t 

If  the  evidence  submitted  by  plaintiff  were  compe- 
tent to  declare  a  forfeiture,  then  this  supposititious 
case  would  likewise  declare  a  forfeiture.  We  believe, 
however,  there  is  no  merit  in  such  contention. 


Chicago— First  District — October,  1914.         85 

Hamer  v.  Butterly,  189  111.  App.  79. 

In  the  case  at  bar  there  was  no  clause  in,  the  lease  like 
in  the  case  of  Espen  v.  Hinchliffe,  131  111.  468,  where, 
in  addition  to  the  waiving  of  notice,  there  was  an  ex- 
press provision  that  ''the  simple  fact  of  non-payment 
of  the  rent  reserved  shall  constitute  a  forcible  detainer 
as  aforesaid/* 

In  the  case  of  McKinney  v.  Charles  Mulvey  Mfg. 
Co.,  157  HI.  App.  339,  the  lease  also  contained  cove- 
nants much  stronger  than  the  lease  in  the  case  at  bar 
which,  in  addition  to  the  clause  in  the  lease  at  bar,  con- 
tained the  following:  **But  the  fafct  of  non-perform- 
ance of  any  of  the  covenants  in  this  lease  shall  in  it- 
self, at  the  election  of  the  party  of  the  first  part,  with- 
out notice  or  demand,  constitute  a  forfeiture  of  the 
said  lease,"  etc.  And  the  court  in  its  opinion  in  that 
case  refers  to  the  case  of  Espen  v.  Hinchliffe,  supra, 
and  to  the  special  clause  referred  to  by  this  court  in 
that  lease.  These  are  cases  upon  which  plaintiff  places 
great  reliance. 

We  think  the  case  of  Lane  v.  Brooks,  120  HI.  App. 
501,  is  applicable  to  the  case  at  bar.  The  covenant 
giving  the  lessor  the  right  to  declare  a  forfeiture  at 
his  election  in  that  case  is  practically  similar  to  the 
covenants  with  reference  to  the  same  point  in  the 
lease  in  the  case  at  bar.  The  court  in  its  opinion  had 
before  it  the  case  of  Espen  v.  Hinchliffe,  supra,  and 
said  it  did  not  apply  because  of  this  special  covenant 
that  we  have  already  referred  to.  And  the  court  in 
Lane  v.  Brooks,  supra,  held  that : 

**A  contract  once  made  can  be  rescinded  or  put  an 
end  to  only  by  the  mutual  assent  of  both  parties.  The 
same  rules  that  apply  to  the  making  of  a  contract  ap- 
ply to  the  rescission  or  the  putting  an  end  to  the  con- 
tract. 

Under  the  provisions  of  this  lease  the  nonpayment 
of  rent  did  not  put  an  end  to  the  lease  or  to  the  term 
thereby  created.  The  lease  gave  to  the  landlord  a  con- 
tinuing option  at  his  election  to  declare  the  term  ended 
in  such  case.    But  he  could  not  make  this  election  and 
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put  an  end  to  the  term  by  any  secret  resolve  of  his 
own  mind,  any  more  than  can  one  to  whom  an  offer 
or  proposal  is  made  accept  same  and  make  a  contract 
by  mere  *  mental  assent'  to  such  offer  or  proposal." 

To  the  same  effect  is  the  case  of  Gradle  v,  Warner, 
140  111.  123. 

The  covenant  which  plaintiff  claims  the  benefit  of, 
without  question,  gave  him  the  right  to  declare  the 
lease  forfeited  without  notice ;  but  until  he  had  so  de- 
clared the  forfeiture,  the  lease  was  in  force,  and  such 
declaration  of  forfeiture  cannot  take  the  shape  of 
merely  a  mental  operation.  We  do  not  believe  the  tel- 
ephonic conversation  was  such  an  act  as  to  manifest 
an  intention  to  declare  a  forfeiture.  We  believe  the 
telephonic  conversation  was  merely  and  can  only  b'^ 
regarded  as  a  secret  mental  operation  of  which  the 
defendant  could  not  have  notice,  and  in  fact  did  not 
have  notice;  and,  moreover,  plaintiff  expressly  di- 
rected his  office  assistant  not  to 'disclose  the  reason 
why  the  rent  should  not  be  accepted. 

While  the  plaintiff  had  the  right  to  declare  the  term 
of  the  lease  ended,  yet  there  being  no  competent  evi- 
dence of  such  declaration,  the  lease  remained  in  force. 

Plaintiff  in  his  brief  urges  the  benefit  of  the  cove- 
nants in  clause  B  hereinabove  set  forth,  viz.,  that  part 
of  clause  B  which  reads  as  follows: 

* '  Said  party  of  the  second  part  hereby  expressly  waiv- 
ing all  right  to  any  notice  or  demand  under  any  statute 
of  this  State  relating  to  forcible  entry  and  detainer." 
A  reading  of  the  lease  shows  that  these  words  appear 
in  a  different  paragraph  of  the  lease  from  the  one 
wherein  he  declares  a  right  to  elect  a  forfeiture  with- 
out notice,  namely,  these  words  do  not  appear  in 
clause  A.  A  careful  reading  of  the  evidence  discloses 
that  in  no  way  has  plaintiff  in  the  case  below  relied 
upon  those  words  of  clause  B.  This  is  also  clearly  evi- 
denced from  the  fact  that  plaintiff  states  in  the  open- 
ing argument  of  his  brief  that  it  was  necessary  to 
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have  this  telephonic  conversation  remain  in  the  evi- 
dence in  order  to  prove  that  there  had  been  a  dec- 
laration of  forfeiture.  This  statement  clearly  neg- 
atives that  clause  B,  which  has  reference  to  confession, 
etc.,  has  any  application.  A  reading  of  clause  B  in- 
dicates that  the  words  just  quoted  have  no  relation 
to  clause  A,  and  cannot  in  any  way  be  of  benefit  to 
plaintiff  with  reference  to  his  declaration  of  forfeiture 
under  clause  A. 

Plaintiff  in  his  brief  cites  Belinski  v.  Brand,  76  111. 
App.  404,  and  Sherman  House  Hotel  Co.  v.  Cirkle, 
136  111.  App.  388,  in  support  of  his  contention  with  ref- 
erence to  his  rights  under  clause  B.-  Inasmuch  as  we 
are  of  the  opinion  that  the  evidence  in  the  case  at  bar 
indicates  that  plaintiff  based  his  action  on  clause  A 
instead  of  on  clause  B,  and,  moreover,  that  the  cove- 
nant ih  clause  B  of  which  plaintiff  claims  advantage, 
namely,  **said  party  of  the  second  part  hereby  ex- 
pressly waiving  all  right  to  any  notice  or  demand  un- 
der any  statute  of  this  State  relating  to  forcible  entry 
and  detainer,"  is  in  no  way  applicable  to  clause  A, 
we  cannot  consider  these  authorities  as  controlling. 

It  is  true  that  plaintiff  on  or  about  January  7th  in- 
formed defendant  as  to  why  he  declared  a  forfeiture, 
but  at  that  time  no  breach  existed.  Defendant  had 
offered  to  pay  the  rent  on  the  third  of  January ;  more- 
over, the  evidence  in  this  case  shows  that  for  about  a 
year  and  one-half  defendant  had  been  in  the  habit  of 
making  payment  on  the  third,  fourth  and  fifth  of  the 
month,  and  that  the  money  had  never  been  refused 
prior  to  the  January  3rd  in  question,  because  of  having 
been  tendered  after  the  first  of  the  month. 

We  know  that  January  1st  is  a  legal  holiday  and 
that  no  business  is  transacted  on  that  day.  While  it 
is  true  the  rent  was  not  paid  on  January  2nd,  yet  on 
January  3rd,  during  the  forenoon  of  that  day,  the 
rent  was  offered. 

Here  was  a  valuable  leasehold  with  many  years  to 
run ;  the  rent  had  been  offered  practically  as  for  many 
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months  previous,  and  yet  the  plaintiff  wishes  this  court 
to  hold  that  the  telephonic  evidence  offered  in  the  court 
below  constituted  such  a  declaration  of  forfeiture  as 
to  entitle  him  to  a  directed  verdict  in  the  court  below. 
We  cannot  subscribe  to  such  contention,  but  are  of  the 
opinion  that  the  court  properly  ruled  that  the  tele- 
phonic conversation  was  not  competent  evidence  of  a 
declaration  of  forfeiture.  Plaintiff  having  stated  in 
his  argument  that  his  declaration  of  forfeiture  de- 
pended on  such  evidence,  he  could  not  proceed  further, 
and  the  court  below  was  justified  in  directing  the  jury 
to  find  the  defendant  not  guilty. 

Finding  no  reversible  error,  the  judgment  of  the 
Municipal  Court  will  be  affirmed. 

Affirmed. 


George  Lauth,  Defendant  in  Error,  y.  Ralph  0.  Ba* 

deanx,  Plaintiff  In  Error. 

Gen.  No.  19,480.    (Not  to  be  reported  In  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Charles  A. 
WiixiAMS,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1913.  Reversed  and  remanded.  Opinion  filed 
October  8,  1914. 

Statement  of  the  Case. 

Action  by  George  Lauth  against  Ealph  G.  Badeaux, 
brought  in  the  Municipal  Court  of  Chicago  to  recover 
on  a  promissory  note  given  by  defendant  to  plaintiff. 
The  note  was  as  follows : 
*' 375.00  April  14,  1911. 

On  or  before  three  years  after  date,  I  promise  to 
pay  to  the  order  of  George  Lauth,  Three  Hundred  and 
Seventy-five  and  no/100  dollars,  at  Chicago,  Illinois, 
value  received. 

Number Due E.  G.  Badeaux, '* 
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At  the  time  the  note  was  given,  plaintiff  was  in  the 
employ  of  the  defendant  who  was  then  in  the  real 
estate  business.  Plaintiff  had  assisted  defendant  in  a 
certain  real  estate  transaction  wherein  defendant 
bought  a  certain  piece  of  property  and  resold  it  at  a 
profit  of  $750,  and  for  the  services  rendered,  plaintiff 
was  to  receive  one-half  of  the  profit.  It  appeared  that  at 
the  time  of  giving  the  note  in  question  there  remained 
unpaid  from  the  purchaser  of  the  land  a  note  held  by 
defendant,  which  was  not  due,  for  the  sum  of  $750  with 
interest,  secured  by  a  mortgage,  which  represented  the 
profit,  and  which  was  payable  on  or  before  three  years 
from  date.  It  also  appeared  this  note  was  paid  prior 
to  the  beginning  of  this  suit. 

Plaintiff's  statement  of  claim,  after  setting  out  the 
note,  made  reference  to  an  understanding  or  agreement 
that  when  the  mortgage  was  paid,  the  $375  note  would 
be  due  and  payable,  and  also  that  said  note  had  been 
paid  and  the  mortgage  released.  Defendant  filed  an 
affidavit  of  merits  setting  up  that  the  note  set  out  in 
plaintiff's  statement  of  claim  was  not  yet  due  and  that, 
therefore,  the  action  was  prematurely  brought.  It  also 
denied  the  fact  that  there  was  an  understanding  such 
as  claimed  by  plaintiff.  The  jury  trial  was  had  and 
plaintiff  recovered  a  judgment.  To  reverse  the  judg- 
ment, defendant  prosecutes  a  writ  of  error. 

H.  P.  SiNDEN,  for  plaintiff  in  error. 

BosE,  Symmes  &  KntKLAND,  for  defendant  in  error. 

Mr.  Justice  Pam  delivered  the  opinion  of  the  court 

Abstract  of  the  Beelslon. 

1.  Bills  and  notes,  §  422* — when  note  sued  on  not  admisMle  in 
evidence.  In  a  suit  on  a  promissory  note  purporting  on  its  face  not 
to  be  due,  held  that  the  note  was  improperly  admitted  in  evidence. 

2.  Evidence,  §  327* — when  terms  of  note  cannot  he  varied  hy 

•8«e  nilnote  NotM  Digest,  VoU.  XI  to  XV.  and  Cumulative  Quarterly,  Mune 
topic  and  iioctlon  number. 
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parol.  In  an  action  on  a  promissory  note  purporting  on  its  face  not 
to  be  yet  due,  the  admission  of  testimony  offered  by  plaintiff  to 
show  that  there  was  an  understanding  that  the  note  was  to  become 
due  when  defendant  collected  money  on  a  certain  note  which  had 
been  given  to  defendant  by  a  third  person,  held  error. 

3.  EiViDENGE,  §  338* — when  parol  evidence  inadmiaaible.  The  rule 
that  when  a  written  instrument  is  Incidental  to  an  agreement  the 
whole  transaction  may  be  shown  by  parol,  held  not  applicable  when 
the  suit  instead  of  being  based  on  a  parol  agreement  ir.  based  on 
the  terms  of  the  written  instrument  which  plaintiff  endeavors  to 
alter  by  offering  evidence  of  the  parol  agreement 


€ity  of  Chieago,  Defendant  in   Error,  y.  Frank  J. 

Geraghty,  Plaintiff  In  Error. 

Gen.  No.  19,522.    (Not  to  be  reported  In  fnll.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  A.  Ma- 
HONET,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1913.  Reversed  with  finding  of  facts.  Opinion 
filed  October  8,  1914. 

Statement  of  the  Case. 

Quasi-criminal  action  by  the  City  of  Chicago  against 
Frank  J.  Geraghty  charging  defendant  with  making, 
aiding,  countenancing  and  assisting  in  making  an  im- 
proper noise,  riot  and  disturbance,  breach  of  the  peace, 
etc.,  contrary  to  and  in  violation  of  section  2012  of  the 
Chicago  Code.  The  court  found  defendant  guilty  and 
fined  him  five  dollars  and  costs.  To  reverse  the  judg- 
ment, defendant  prosecutes  a  writ  of  error. 

Defendant  urged  as  ground  for  reversal  that  the 
court  erred  in  overruling  his  motion  for  a  continuance, 
whereby  he  was  not  given  an  opportunity  to  present 
all  his  evidence;  that  the  finding  of  the  court  was 
against  the  weight  of  the  evidence,  and  that  the  court 

•See  niinols  Notes  Digest,  Vols.  XI  to  XV,:  and  Cumulative  Quarterly, 
topie  and  lectlon  number. 
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erred  in  refusing  to  hear  affidavits  in  support  of  his 
motion  to  vacate  the  judgment  and  grant  a  new  trial, 
and  also  erred  in  overruling  his  motion  for  a  new  trial. 

William  E.  Cloyes,  for  plaintiff  in  error. 

William  H.  Sexton  and  James  S.  McInebney,  for 
defendant  in  error;  Albbbt  J.  W.  Appell,  of  counsel. 

Mb.  Justice  Pam  delivered  the  opinion  of  the  court. 

Abstraet  of  the  Deelsion. 

1.  Continuance,  §  66* — tohen  refusal  of  conatitutea  an  abuse  of 
discretion.  Action  of  a  judge  of  the  Municipal  Court  in  refusing  a 
request  by  defendant  for  a  continuance  to  enable  him  to  engage  an 
attorney,  and  in  saying  to  defendant  that  he  had  no  need  of  an* 
attorney's  services,  held  an  abuse  of  discretion,  it  appearing  that 
defendant  was  arrested  Sunday  afternoon  charged  with  a  violation 
of  a  city  ordinance  and  was  not  released  on  bail  until  7:40  p.  m.; 
that  he  lived  in  a  suburb  of  the  City,  more  than  twenty  miles  away, 
and  that  he  was  required  to  be  present  in  court  at  9  o'clock  the  next 
morning. 

2.  Municipal  cobpobations,  §  864* — when  finding  of  guilty  for 
violation  of  ordinance  not  sustained  "by  the  evidence.  On  a  com- 
plaint filed  in  the  Municipal  Court  charging  defendant  with  dis- 
turbing the  peace  in  violation  of  a  city  ordinance,  a  finding  of  guilty 
held  not  sustained  by  the  evidence,  it  appearing  that  the  only  evi- 
dence introduced  on  behalf  of  plaintiff  was  the  testimony  of  the 
ofllcer  who  arrested  defendant,  &nd  that  his  testimony  did  not  show 
wherein  the  defendant  was  guilty  of  the  offense  charged.  ' 


B.  A.  Wells  Lumber  Gompany,  Defendant  in  Error^  y. 
Jonathan  Dnnfee,  Plaintiff  in  Error. 

Gen.  No.  19,566.    (Not  to  be  reported  in  fnlL) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph, B. 
Rtan,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
October  term,  1913.    Affirmed.     Opinion  filed  October  8,  1914. 


*See  niinols  Notes  Dlcett,  Vols.  XI  to  XV,  and  CumiihitlTe  Quarterly, 
topic  and  sectloii  number. 
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Statement  of  the  Case. 

Action  by  E.  A.  Wells  Lumber  Company,  a  corpora- 
tion, against  Jonathan  Dnnfee  to  recover  the  sum  of 
$123.75  and  interest  on  the  following  written  contract, 
or  evidence  of  indebtedness  signed  by  defendant: 

**Sold  subject  to  our  inspection  only. 
No.  13250.     Chicago,  September  16,  1899. 

Eeceived  from  R.  A.  Wells  Lumber  Co., 
S.  W.  Cor.  Clark  and  22nd  Sts.,  2743  Ft. 

1''  walnut. 

This  lumber  is  to  be  $45.00  per  M  ft. 

(Signed    J.  Dunpbb)'* 

The  defendant  filed  an  affidavit  of  merits  wherein  his 
defenses  were  as  follows : 

First.  That  said  suit  is  not  brought  on  said  instru- 
ment but  is  brought  on  the  lumber  mentioned  therein 
and  is  an  open  account  barred  by  the  statute  of  limi- 
tations. 

Second.  That  this  defendant  never  accepted  said 
lumber  and  never  received  same. 

Third.  That  said  lumber  was  not  up  to  grade  and 
was  refused  by  defendant  upon  tender  to  him  for  that 
reason  and  has  never  been  accepted  or  received  by  de- 
fendant. 

Fourth.  That  this  defendant  never  signed  said  in- 
strument. 

On  the  trial  of  the  cause  without  a  jury  plaintiff  re- 
ceived a!  judgment  for  $207.52.  To  reverse  the  judg- 
ment, defendant  prosecutes  a  writ  of  error. 

This  case  was  tried  once  before  in  the  Municipal 
Court,  from  which  an  appeal  was  taken  to  this  court. 
See  170  111.  App.  475.  In  this,  as  in  the  previous  trial, 
the  case  was  tried  by  the  court  without  a  jury  and  on 
the  same  statement  of  claim  and  affidavit  of  merits. 

The  undisputed  facts  were  that  on  or  about  Septem- 
ber 15,  1899,  defendant  called  Wells  on  the  telephone 
and  stated  he  desired  a  wagonload  of  walnut  lumber ; 
that  Wells  agreed  to  send  defendant  over  a  load  and 
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that  the  price  was  $65  per  one  thousand  feet ;  that  on 
September  16,  1899,  Charles  Lindgren,  driver  for  the 
plaintiff,  delivered  the  load  of  himber,  and  when  he 
arrived  at  defendant's  yard  with  the  lumber,  he  had 
with  him  and  gave  to  the  defendant  the  instrument 
set  forth  in  plaintiff's  statement  of  claim,  which  was 
the  usual  delivery  ticket  in  the  following  words  and  fig- 
ures: 

*'Sold  subject  to  our  inspection  only. 
No.  13250.    Chicago,  September  16,  1899. 

Eeceived  from  E.  A.  Wells  Lumber  Co., 
S.  W.  Cor.  Clark  and  22nd  Sts.,  2743  Ft. 

1"  walnut;" 
that  the  lumber  was  unloaded  in  defendant's  yard;  that 
after  same  had  been  unloaded  and  tallied  by  defend- 
ant's drayman,  either  the  defendant  himself  or  his 
talleyman  wrote  on  the  ticket  the  figures  **2743";  that 
thereafter  the  delivery  ticket  was  returned  to  the 
driver  Lindgren,  by  the  defendant,  with  the  following 
written  upon  it  by  the  defendant:  **This  lumber  is  to 
be  $45.00  per  M  f t. "  and  below  these  words  the  signa- 
ture *M.  Dunfee ;"  that  the  said  Lindgren  delivered  the 
said  ticket  to  Wells;  that  the  lumber  had  never  been 
paid  for ;  and  that  this  suit  was  begun  within  ten  years 
from  date  when  the  cause  of  action  accrued. 

Chables  Daniels,  for  plaintiff  in  error. 

Fred  H.  Atwood,  Frank  B.  Pease,  Charles  0. 
LoucKS  and  Vernon  E.  Loucks,  for  defendant  in  er- 
ror; Geary  V.  Stibgen,  of  counsel. 

Mr.  Justice  Pam  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  Afpkal  and  error,  §  1818* — concJusiveneaa  of  decision  of  Ap- 
pelJate  Court.  The  decision  of  the  Appellate  Court  on  a  former  writ 
of  error  holding  that  an  instrument  sued  on  constituted  an  evidence 

m  ■  I 

*Se«  lUinoto  Notes  Dlireet,  Vols.  XI  to  XV.  and  Cumiil»tlTe  Quarterly,  fame 
tople  and  aection  nambier. 
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of  indebtedness  in  writing  within  the  meaning  of  section  16,  ch. 
83,  Hurd*8  R.  S.,  J.  ft  A.  1[  7211,  held  res  ad  judicata  in  a  subsequent 
suit  involving  the  same  question  under  the  same  facts  and  issues. 

2.  Sales,  §  329* — sufficiency  of  evidence  to  sustain  finding.  In  an 
action  to  recover  the  purchase  price  of  lumber,  where  the  defendant 
claimed  that  he  had  never  accepted  or  received  the  lumber  and 
that  he  had  never  signed  the  delivery  ticket  which  was  offered  in 
evidence,  held  that  the  evidence  was  sufficient  to  sustain  a  finding 
for  plaintiff. 

3.  Interest,  §  8* — when  allowed  on  a  written  instrument.    Where 
the  evidence  of  an  Indebtedness  in  writing  is,  in  effect,  a  written 
contract,  interest  is  properly  allowed  thereon  since  the  time  it  be*   . 
came  due,  where  the  contract  has  been  performed  and  accepted. 


Wlnfleld  Scott  Dodge,  Defendant  In  Error,  y.  Ghleago 
City  Railway  Company,  Plalntlflf  In  Error. 

Gen.  No.  19,607.    (Not  to  be  reported  In  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Harrt  P. 
DoLAN,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1913.    Affirmed.    Opinion  filed  October  8,  1914. 

Statement  of  the  Case. 

Action  by  Winfield  Scott  Dodge  against  Chicago 
City  Railway  Company  to  recover  for  personal  in- 
juries received  by  plaintiff  in  a  collision  between  a 
wagon  which  he  was  driving  and  one  of  defendant's 
cars.  The  facts  show  that  the  accident  occurred  at  a 
point  about  midway  between  street  intersections  after 
plaintiff  had  driven  a  heavily  loaded  wagon  onto  the 
street  car  tracks  from  premises  abutting  the  street. 
Plaintiff's  evidence  showed  that  when  he  attempted 
to  drive  from  the  sidewalk  he  saw  defendant's  car 
stop  at  a  street  intersection  about  three  hundred  feet 
away  and  that  it  was  slowly  starting  up,  and  that  he 
drove  his  wagon  straight  ahead  for  the  purpose  of 

*8ee  niinols  Notes  Dlsest,  Vols.  XI  to  XV,  and  CnmnUitiTe  Quarterly, 
topic  and  loctloii  nmnber. 
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passing  over  the  track  on  which  the  car  was  approach- 
ing and  making  a  swing  so  as  to  drive  in  the  direction 
from  which  the  car  was  coming,  but  that  before  the 
wagon  cleared  the  track  it  was  struck  and  plaintiff  fell 
off  on  his  head  between  the  horses.  The  motorman 
testified  that  when  he  first  saw  the  horses  they  were 
about  fifteen  feet  beyond  the  sidewalk  and  that  his  car 
was  about  thirty-five  or  forty  feet  away.  Two  other 
witnesses  for  defendant  also  testified  that  when  they 
first  saw  the  wagon  the  car  was  about  thirty-five  or 
forty  feet  away.  One  of  the  witnesses  placed  the 
heads  of  the  horses  at  that  time  about  ten  or  twelve 
feet  from  the  track  and  another  witness  placed  them 
about  the  same  distance  from  the  track.  The  jury 
returned  a  verdict  in  favor  of  plaintiff.  To  reverse 
the  judgment  entered  on  the  verdict,  defendant  prose- 
cutes a  writ  of  error. 

Defendant  urged  as  ground  for  reversal  that  plain- 
tiff was  iguilty  of  contributory  negligence,  for  two  rea- 
sons: 

*  *  First,  in  going  upon  the  tracks  after  seeing  the  car 
three  hundred  feet  away,  and  second,  having  seen  the 
car  and  having  proceeded  on  the  tracks  he  did  not  look 
again ;  arguing  that  if  he  had,  he  would  have  seen  the 
car  approaching  and  could  have  urged  the  horses  on- 
ward so  as  to  get  out  of  the  path  of  the  moving  car; 
that  not  having  done  so,  he  was  not  exercising  ordinary 
care  for  his  own  safety ;  and  that  though  the  defendant 
was  guilty  of  negligence,  this  action  on  the  part  of 
plaintiff  contributed  to  the  accident. 

Warbbn  D.  Babtholomew  and  A.  C.  Wild,  for  plain- 
tiff in  error ;  Leonard  A.  Busby,  of  counsel. 

William  A.  Mobbow,  for  defendant  in  error. 

Mb.  Justice  Pam  delivered  the  opinion  of  the  court. 
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Abstract  of  the  Deeision, 

Street  sailboaus,  §  131* — sufficiency  of  evidence.  In  an  action 
against  a  street  railway  company  to  recover  for  personal  injuries 
received  by  plaintiff  in  a  collision  between  a  wagon  which  plaintifC 
was  driving  and  one  of  defendant's  cars,  held  that  a  verdict  for 
plaintiff  was  sustained  by  the  evidence. 


W.  A.  Fraser  Company,  Appellant,  y.  Chieago,  Burling- 
ton &  Qulney  Railroad  Company,  Appellee. 

Gen.  No.  19,650. 

1.  Cabriebs,  §  45* — when  Mil  of  lading  is  receipt  or  contract. 
A  bill  of  lading  may  be  a  receipt  or  a  contract  or  both  depending 
upon  the  terms  thereof. 

2.  Carriebs,  I  50* — when  hill  of  lading  creates  implied  contract. 
Where  a  bill  of  lading  merely  takes  the  form  of  a  receipt  it  carries 
with  it  an  agreement  to  safely  carry  the  property  mentioned  therein, 
but  such  duty  arises  not  by  reason  of  any  express  terms  in  the 
bill  of  lading,  but  by  the  implied  contract  created  by'  the  common 
law. 

3.  Limitation  of  actions,  §  11* — when  bills  of  lading  not  evi- 
dences of  indebtedness  in  writing.  Bills  of  lading  as  shown  by  the 
record  held  to  be  in  the  form  of  receipts,  and  not  express  contracts 
for  the  transportation  and  delivery  of  grain,  so  that  they  could  be 
regarded  as  evidences  of  indebtedness  in  writing  within  the  meaning 
of  section  16  of  the  Limitation  Act,  J.  ft  A.  1[  7211. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Hugh  J. 
Keabns,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1913.     Affirmed.     Opinion  filed  October  8,  1914. 

Statement  by  the  Court.  This  is  an  action  brought 
in  the  Municipal  Court  of  Chicago  by  W.  A.  Fraser 
Company,  appellant  and  hereinafter  called  the  plain- 
tiff, against  the  Chicago,  Burlington  &  Quincy  Eail- 
road  Company,  appellee,  hereinafter  called  the  defend- 
ant, for  money  damages  incurred  in  the  payment  of 
money  by  said  plaintiff  to  said  defendant,  namely,  two 

•See  Illinois  Notes  Disestp  Vols.  XI  to  XV.  aod  CamaUtlTe  Qoarterljr,  same 
tople  and  section  number. 
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dollars  per  car  for  2,307  cars ;  the  said  sum  of  two  dol- 
lars being  an  extra  charge  over  and  above  and  in 
addition  to  the  regular  freight  charge  by  said  defend- 
ant for  shipments  between  the  initial  point  and  des- 
tination. 

Plaintiff  was  a  dealer  in  grain  in  the  city  of  Chicago, 
and  in  the  course  of  its  business  it  had  made  carload 
shipments  of  grain  from  certain  points  in  the  State 
of  Illinois  to  Chicago  on  the  defendant's  line  of  rail- 
ways. For  such  service  plaintiff  claims  to  have  paid 
defendant  the  regular  rate  of  freight  charged  by  de- 
fendant for  said  shipments.  Plaintiff  contends  that 
bills  of  lading  ''or  written  contracts,"  as  plaintiff  des- 
ignates them  in  its  amended  statement  of  facts,  were 
issued  by  the  defendant,  wherein  W.  A.  Fraser  Com- 
pany, Chicago,  Illinois,  were  the  consignees.  It  is  in- 
sisted by  plaintiff  that  a  custom  prevailed  in  Chicago 
for  many  years  that  when  shipments  were  consigned 
to  a  firm  or  elevator  or  warehouse  in  Chicago,  that 
after  notice  of  such  arrival  was  sent  by  railroad  to 
consignee,  the  cars  would  be  permitted  to  remain  forty- 
eight  hours  without  additional  charge,  awaiting  di- 
rections from  consignee;  that  the  grain  inspectors 
would  then  inspect  the  shipments  of  grain,  and  after 
the  inspection  had  been  made,  consignee  would  sell  the 
grain  on  the  board  of  trade  or  elsewhere,  and  after 
such  sales  had  been  made,  bills  of  lading  would  be 
turned  over  to  defendant,  a  receipt  taken  therefore, 
and  at  the  same  time  written  orders  were  given  to 
defendant,  giving  directions  where  the  grain  should  be 
delivered. 

Plaintiff  contends  that  not  only  was  that  the  custom, 
but  that  the  statutes  of  our  State  permit  such  course 
of  action;  that  under  the  statutes  the  railroads  were 
compelled  to  deliver  to  any  elevator  or  warehouse 
along  their  lines  or  any  connecting  lines  within  the 
State ;  and  further,  that  after  the  grain  arrived  at  the 
original  destination  the  consignor  had  the  right  to  des- 
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ignate  a  change  of  shipping  directions  within  the  State, 
and  if  written  notice  of  said  change  was  served  on  the 
railroad  at  the  place  where  such  grain  was  delivered, 
before  the  grain  was  removed  from  the  cars,  such  re- 
consignment  should  be  made  without  any  additional 
charge. 

Plaintiff  contends  that  in  the  case  at  tar  it  had 
shipped  2,307  cars  during  the  period  beginning  May 
17,  1902,  and  ending  March  28,  1906,  from  various 
places  in  Illinois,  to  themselves  as  consignee,  Chicago, 
Elinois;  that  after  receipt  of  notice  of  the  arrival  of 
said  cars,  and  after  inspection  of  the  grain,  it  went  on 
the  board  of  trade  and  made  sales  of  the  grain;  that 
it  then  issued  written  orders  upon  defendant  to  de- 
liver the  cars  to  the  purchaser,  or  in  accordance  with  the 
direction  of  the  purchaser;  that  it  had  paid  the  regular 
published  tariflF  rate  of  freight  for  the  shipments  to 
Chicago ;  that  it  had  also  paid  certain  charges  to  the 
grain  inspection  department  which  had  been  collected 
by  defendant  for  the  State ;  and  in  addition,  was  com- 
pelled to  pay  two  dollars  per  car  for  delivering  them 
to  the  various  persons  to  whom  they  sold  the  cars ;  and 
for  the  payment  of  this  extra  charge  of  two  dollars  per 
car  it  is  seeking  recovery  in  this  action. 

Defendant  contends  that  the  said  sum  of  two  dollars 
per  car  mentioned  in  plaintiff's  amended  statement 
of  claim  was  not  an  extra  charge  over  and  above  and  in 
addition  to  the  regular  rate  of  freight  charged  by  de- 
fendant for  the  shipment  mentioned  in  plaintiff's 
amended  statement  of  claim,  but  was  part  of  the  regu- 
lar tariff  and  rate  charged  by  defendant  for  such  ship- 
ments; that  said  sum  of  two  dollars  per. car  was  not 
demanded  and  collected  by  defendant  for  delivering 
said  cars  from  and  on  the  tracks  of  defendant,  but  was 
part  of  the  regular  tariff  or  rate  charged  by  defendant 
for  making  such  shipments;  that  said  cars  were  not 
*' consigned  to,  to  wit;  elevators  and  public  warehouses 
at,  to  wit,  New  York  City,  New  York";  that  the  plain- 
tiff's supposed  cause  of  action  did  not  accrue  at  any 
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time  within  five  years  next  before  the  beginning  of  this 
suit  and  is  barred  by  the  statute  of  limitations;  that 
the  said  payments  mentioned  in  plaintiff's  amended 
statement  of  claim  were  freely  and  voluntarily  made  by 
plaintiff  with  full  knowledge  of  all  the  facts  and  cir- 
cumstances connected  therewith  and  in  accordance  with 
the  contracts  under  which  said  cars  were  transported 
and  in  accordance  with  the  regulstr  tariffs. 

This  suit  was  brought  on  June  8,  1912,  which  was 
within  ten  years  of  May  17,  1902,  when  the  shipments 
commenced,  and  more  than  five  years  after  March  28, 
1906,  the  date  of  the  last  shipment.  The  case  was  tried 
before  a  court  and  jury,  and  at  the  conclusion  of  plain- 
tiff's case,  upon  motion  made  by  defendant,  the  court 
instructed  the  jury  to  find  the  issues  for  the  defendant ; 
upon  such  finding  judgment  was  entered  and  an  appeal 
was  prosecuted  to  this  court. 

CharIjES  a.  Butler  and  Brown  &  Ewen,  for  appel- 
lant; Franklin  Eaber,  of  counsel. 

J.  A.  CoNNELL  and  W.  D.  Barge,  for  appellee ;  Ches- 
ter M.  Dawes,  of  counsel. 

Mr.  Justice  Pam  delivered  the  opinion  of  the  court. 

In  our  view  of  the  case,  but  one  issue  presents,  itself, 
namely :  Was  the  action  barred  by  section  15,  chapter 
83  of  our  statutes,  which  provides  that  ''actions  on 
unwritten  contracts,  express  or  implied,  etc.  *  *  * 
shall  be  commenced  within  five  years  next  after  the 
cause  of  action  accrued."    (J.  &  A.  ff  7210.) 

As  set  forth  in  the  statement  of  facts,  the  plaintiff 
contends  that  written  contracts  or  bills  of  lading  were 
issued  by  the  defendant  to  the  plaintiff  for  the  grain 
shipped  over  its  road ;  that  under  these  contracts  plain- 
tiff consigned  the  grain  to  itself  at  Chicago,  Illinois, 
at  a  certain  tariff.  Plaintiff  offered  evidence  to  the  ef- 
fect that  there  were  bills  of  lading  issued  covering  ship- 
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ment  of  the  various  cars,  as  set  forth  in  its  amended 
statement  of  claim.  At  the  trial  counsel  for  plaintiff 
stated  that  it  had  given  notice  to  the  defendant  to  pro- 
duce these  bills  of  lading;  this  was  admitted  by  defend- 
ant, and  it  was  stated  by  counsel  for  defendant  that 
*'they  do  not  produce  the  bills  of  lading."  There- 
upon the  only  witness  for  the  plaintiff,  a  Mr.  Bruns- 
wick, testifiod  that  the  name  of  the  consignor  in  the 
bills  of  lading  was  W.  A..  Fraser  Company ;  that  the 
name  of  the  consignee  was  W.  A.  Fraser  Company, 
Chicago,  Illinois,  and  that  there  was  mentioned  therein 
a  regular  freight  rate  according  to  defendant's  pub- 
lished tariff.  It  was  also  stated  by  the  witness  that  in 
some  instances  the  bills  of  lading  had  named  some  ele- 
vator at  Chicago,  Illinois,  as  consignee,  but  he  was  not 
certain  of  a  single  definite  instance.  On  cross-exami- 
nation of  this  witness  by  counsel  for  the  defendant,  he 
stated  that  various  elevators  may  have  been  named  in 
some  of  the  bills  of  lading,  but  he  could  not  state  so 
definitely,  nor  could  he  say  how  many ;  in  fact,  counsel 
for  defendant  mentioned  a  few,  and  the  witness  could 
not  in  a  single  instance  say  whether  or  not  they  had 
ever  received  shipments  from  plaintiff.  However,  on 
cross-examination,  several  of  the  bills  of  lading  were 
presented,  to  the  witness,  and  they  were  repeatedly 
the  subject  of  questions  and  answers.  On  redirect  ex- 
amination the  following  questions  were  asked : 

^'Q.  In  these  bills  of  lading  was  there  any  reference 
at  all  to  the  published  tariffs,  the  tariffs  and  classifica- 
tions of  the  Burlington  f 

Mr.  Barge:  That  is  objected  to,  the  bill  speaks  for 
itself. 

Mr.  Butler :  I  have  asked  counsel  to  produce  all  the 
bills. 

The  Court:  It  is  agreed  that  this  is  a  sample  of  all 
of  them ;  he  has  testified  to  bills  that  are  not  here.  Ob- 
jection overruled. '* 

Plaintiff  seeks  to  take  tliis  action  out  of  the  statute 
of  limitations,  claiming  that  it  was  based  upon  a  writ- 
ten contract  and  therefore  is  subject  to  section  16  of 
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the  Statute  of  Limitations,  which  provides  that  **  ac- 
tions on  bonds,  promissory  no+es,  bills  of  exchange, 
written  leases,  written  contracts,  or  other  evidences 
of  indebtedness  in  writing,  shall  be  commenced  within 
ten  years  next  after  the  cause  of  action  accrued.'*  (J. 
&  A.  T[  7211.) 

We  have  carefully  read  the  record  and  fail  to  find 
the  slightest  testimony  which  shows  any  express  con- 
tract of  carriage  entered  into  by  defendant.  Evidently 
those  bills  of  lading  were  before  the  court;  at  least 
the  one  to  which  the  court  below  referred  as  being  a 
sample  of  all  the  others,  must  have  been.  It  was  not 
introduced  in  evidence,  nor  is  it  attached  to  the  record. 

Counsel  for  plaintiff  contends  that  these  bills  of 
lading  are  written  contracts.  The  law  of  our  State  is 
clear  in  this,  that  while  a  bill  of  lading  may  be  a 
written  contract,  yet  it  is  not  necessarily  so ;  but  it  may 
take  the  form  of  a  receipt  passing  from  the  carrier  to 
the  shipper  for  property  taken  by  the  carrier  for  ship- 
ment; and  it  is  true  that  when  it  takes  the  form  of  a 
receipt  it  also  carries  with  it  an  agreement  to  safely 
carry  the  property  mentioned  in  that  receipt  to  the 
consignee  at  the  point  of  destination.  This  duty  upon 
the  carrier  where  the  bill  of  lading  simply  takes  the 
form  of  a  receipt  arises,  however,  not  by  reason  of 
any  express  terms  in  the  bill  of  lading,  but  by  the 
implied  contract  created  by  the  common  law.  This 
principle  finds  illustration  in  the  case  of  Chicago  <& 
N.  W.  Ry.  Co.  V.  Simon,  160  111.  648,  wherein  it  was 
held: 

*  *  Bills  of  lading  may  be  both  receipts  and  contracts. 
So  far  as  they  acknowledge  the  delivery  and  accept- 
ance of  the  goods  they  are  mere  receipts.  As  to  the 
rest  they  may  become  express  contracts.'* 

The  evidence  in  the  case  at  bar  relative  to  these 
bills  of  lading  merely  sets  forth  the  delivery  of  the 
goods  to  the  carrier,  the  names  of  the  consignor  and 
consignee,  and  the  point  of  destination,  and  a  published 
tariff;  the  record  is  barren  of  any  further  evidence  as 
to  the  remainder  of  the  contents  of  the  bills  of  lading. 
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A  case  that  was  cited  by  counsel  for  both  sides  ap- 
pears to  this  court  to  determine  the  issues  here  in 
favor  of  the  defendant, — ^the  case  of  Illinois  Cent.  R. 
Co.  V.  Miller,  32  111.  App.  259 ;  and  in  that  case,  what 
the  defendant  was  pleased  to  call  a  receipt  and  the 
plaintiff  a  written  contract,  contained  language  much 
stronger  than  the  instrument  which  is  the  basis  of  the 
case  at  bar;  but  even  with  that  situation,  the  Court 
said: 

**It  is  clear,  we  think,  from  these  authorities  and 
others  which  might  be  cited,  that  a  written  instrument, 
to  be  a  contract  in  writing,  must  set  forth  the  under- 
takings of  the  parties  to  it  so  plainly  as  to  require  nei- 
ther parol  testimony  nor  the  promises  or  duties  which 
the  law  would  imply  from  the  facts  stated,  to  ascer- 
tain the  extent  and  force  of  the  contract. 

Many  cases  have  been  cited  by  counsel  upon  the  ques- 
tion of  what  are  and  what  are  not  contracts  in  writing, 
but  it  would  serve  no  good  purpose  to  review  them; 
for  it  is  not  a  question  of  what  a  writing  must  contain 
to  be  a  contract,  but,  does  this  instrument,  by  a  fair 
interpretation  of  its  language,  contain  an  express 
promise  to  forward  and  deliver  the  goods?  If  it  does 
,  it  is  a  written  contract,  and  the  present  action  is  not 
barred.  If  not  it  is  but  a  receipt  for  the  goods,  and  an 
action  would  be  barred  in  five  years. ' ' 
And  the  Court  continues  to  say: 

^^It  is  true  the  acceptance  of  the  goods,  evidenced 
by  these  instruments,  imposed  a  duty  to  carry  them  to 
their  marked  destination,  and  when  the  law  imposes  a 
duty  it  will  raise  an.implied  promise  to  perform  that 
duty,  and  upon  a  failure  to  perform  it,  suit  may  be 
maintained  for  the  non-performance  of  the  duty,  or  in 
assumpsit  on  the  implied  promise.*' 

Then  the  Court  goes  on  to  state  what  a  bill  of 
lading  is,  and  the  language  of  the  Court  in  that  regard 
is  cited  by  counsel  for  plaintiff  in  its  brief,  and  it  is 
as  follows : 

*^A  bill  of  lading,  as  defined  by  Daniel  on  Negotiable 
Instruments,  sec.  1728,  4s  a  written  acknowledgment 
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by  the  master  of  a  ship,  or  the  representative  of  any 
common  carriers,  that  he  has  received  the  goods 
therein  described,  for  the  voyage  or  journey  stated, 
to  be  carried  upon  the  terms,  and  delivered  to  the  per- 
sons therein  specified.  It  is  at  once  a  receipt  for  the 
goods,  which  renders  the  carrier  responsible  as  their 
custodian,  and  an  express  written  contract  for  their 
transportation  and  delivery. ' ' ' 

But  the  Court,  continuing  on  directly  after  this  defi- 
nition, says: 

**  Keeping  in  view  this  definition  of  a  bill  of  lading, 
together  with  the  rule  above  stated,  that  to  be  a  written 
contract  all  its  terms  and  undertakings  must  be  in  writ- 
hing, we  are  unable  to  find  in  these  shipping  receipts 
any  express  promise  on  the  part  of  appellant  to  for- 
ward the  goods  to  the  consignees  at  Cairo.  Such  a 
promise  can  not  be  said  to  be  in  the  first  part  of  the 
instrument,  for  that  is  but  a  receipt  of  the  goods,  with 
the  rate  of  freight  and  name  of  consignee.'' 

And  what  the  Court  has  said  as  to  the  contents  of 
the  first  part  of  the  instrument  under  consideration  in 
that  case,  is  particularly  applicable  to  the  case  at  bar, 
because  the  sum  total  of  the  evidence  in  the  case  (and 
we  have  searched  the  record  diligently)  but  shows  the 
receipt  of  the  goods,  the  rate  of  freight  and  the  name 
of  the  consignee.  The  principle  of  law  that  a  bill  of 
lading  may  be  a  receipt,  or  a  contract,  or  both,  depend- 
ing upon  the  terms  thereof,  has  been  announced  in 
later  decisions  in  our  State.  We  refer  to  the  cases  of 
Illinois  Match  Co.  v.  Chicago,  R.  I.  <&  P.  Ry.  Co.,  250 
111.  402,  and  Ricks  Sheep  Go,  v.  Oregon  Short  Line  R. 
Co.  ,  180  111.  App.  220. 

We  can  pass  only  upon  the  facts  presented  to  us  in 
the  record.  All  we  can  say  that  the  record  shows  is 
that  the  instruments,  which  the  plaintiff  designates 
bills  of  lading,  were  issued. 

We  are  of  the  opinion  that  the  bills  of  lading  in  this 
case,  or  what  purport  by  the  evidence  to  be  bills  of 
lading,  can  only  be  regarded  as  forms  of  receipts, 
which  show  an  acceptance  of  the  grain  by  defendant 


104  Appellate  Courts  of  Illinois. 

W.  A,  Fraser  Co.  v.  Chicago,  B.  ft  Q.  R.  Co.,  189  111.  App.  96. 

- 

from  plaintiflF,  and  not  an  express  contract  for  its 
transportation  and  delivery.  Nor  can  such  instru- 
ments be  regarded  as  such  evidences  of  indebtedness 
in  writing  as  to  bring  an  action  based  thereon  within 
section  16,  chapter  83  of  our  statutes  regarding  limi- 
tations. These  instruments  will  not  support  an  action 
in  themselves.  To  so  hold  would  make  them  take  the 
form  of  written  contracts,  and  we  have  held  directly  to 
the  contrary.  Whatever  duty  devolved  upon  defend- 
ant by  reason  of  such  instruments  was  a  duty  imposed 
by  law,  and  the  contract  for  the  transportation  and 
delivery  of  the  grain  created  thereby  was  one  implied 
by  law. 

Section  15,  chapter  83  of  our  statutes,  (J.  &  A. 
^  7210)  expressly  states  that  suits  on  such  contracts 
must  be  brought  within  five  years  from  the  time  the 
action  accrued.  The  last  transaction  for  which  re- 
covery is  asked  in  plaintiff's  amended  statement  of 
claina  took  place  on  March  28,  1906;  and  we  being  of 
the  opinion,  in  view  of  the  record  in  the  case,  that  any 
right  of  action  arising  from  such  transaction  was  the 
result  of  an  implied  contract  rather  than  an  express 
written  contract,  the  action  was  barred  by  the  statute 
of  limitations. 

Having  found  that  there  were  no  express  written 
contracts  for  the  transportation  and  delivery  of  the 
grain,  between  plaintiff  and  defendant,  we  cannot 
therefore  pass  upon  the  plaintiff's  contention  that  the 
terms  of  the  contract  were  such  that  if  we  applied 
thereto  sections  120  and  121  of  chapter  114,  E.  S.  of 
Illinois  (J.  &  A.  ^^  8923,  8924),  it  can  be  said  that 
defendant  agreed  to  reconsign  the  shipments  of  grain 
to  elevators  on  its  lines  or  on  connecting  lines,  upon 
written  orders  given  to  it  by  consignee  after  the  cars 
had  reached  Chicago,  Illinois,  the  point  of  destination, 
without  an  additional  charge. 

For  the  reasons  hereinabove  assigned,  the  judgment 
of  the  Municipal  Court  will  be  affirmed. 

Affinned. 
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E.  M.  Bent,  Appellee,  t.  Samnel  Slade,  Appellant* 
Gen.  No.  19,667.    (Not  to  be  reported  in  fnlL) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Chables 
A.  WiLUAMS,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1913..  Reversed  and  remanded.  Opinion 
filed  October  8,  1914. 

Statement  of  the  Case. 

Action  brought  in  the  Municipal  Court  by  E.  M. 
Bent  against  Samuel  Slade  to  recover  a  balance 
claimed  to  be  due  on  a  contract  for  the  construction  of 
a  house  for  defendant.  Plaintiff's  statement  of  claim 
began  as  follows : 

'^Plaintiff's  claim  is  for  the  amount  due  upon  a  cer- 
tain contract  between  the  plaintiff  and  the  defendant, 
providing  for  the  erection  by  the  plaintiff  of  a  certain 
house  for  the  defendant,  said  house  being  situated  in 
Highland  Park,  Lake  County,  Illinois.'* 

The  contract  was  then  set  out  in  full.  This  state- 
ment also  set  forth  the  contract  price,  the  payments 
made  thereon,  the  claim  for  extras ;  making  a  total  of 
$1,117.19,  which  plaintiff  claims  there  was  due  him 
from  defendant.  The  statement  of  claim  ended  as  fol- 
lows: 

**And  the  plaintiff  further  says  that  on  the  18th  day 
of  June,  1909,  an  account  was  had  between  the  plain- 
tiff and  the  defendant,  and  that  it  was  agreed  that 
there  was  due  to  the  plaintiff  from  the  defendant  the 
sum  of  $831.50,  which  said  amount  defendant  then  and 
there  agreed  to  pay." 

The  aflBdavit  of  the  plaintiff  attached  to  the  state- 
ment of  claim  sets  forth  the  amount  as  $933.09. 

Defendant  filed  an  aflBdavit  of  merits  and  set-off, 
denying  that  there  was  any  sum  whatsoever  due  plain- 
tiff, and  stating  that  he  had  performed  his  part  of  the 
contract,  but  that  plaintiff  had  failed  in  his  duty  as 
provided  by  the  contract,  in  that  he  had  constructed 
the  house  negligently  and  in  an  improper,  inefificient, 
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unsafe,  unworkmanlike  and  insanitary  manner,  fur- 
nishing poor,  low-grade,  improper  and  second-class  ma- 
terial, without  regard  to  the  plans  and  specifications, 
to  the  damage  of  the  defendant  of  $2,957.68.  Defend- 
ant also  denied  that  he  had  struck  an  account  with 
plaintiff  on  June  18,  1909,  and  had  agreed  that  there 
was  due.  to  plaintiff  the  sum  of  $831.50  or  any  sum 
whatsoever. 

During  the  progress  of  the  work  some  differences 
arose  between  plaintiff  and  defendant,  and  in  April, 
1909,  an  arbitration  agreement  was  prepared  between 
plaintiff,  defendant  and  J.  L.  Silsbee,  the  architect,  but 
was  not  signed  at  that  time.  This  agreement,  after 
setting  forth  the  parties  thereto,  was  as  follows : 

** WITNESSETH:  Whcrcas  disputes  and  differences 
have  arisen  and  are  still  subsisting  or  that  may  arise 
prior  to  the  completion,  as  evidenced  by  the  house  being 
occupied,  between  the  said  parties  relative  to  certain 
matters  in  connection  with  the  said  contract;  written 
copies  of  which  matters  in  controversy  said  parties  to 
this  agreement  severally  and  mutually  agree  to  submit 
on  completion  of  work;  now,  therefore,  it  is  hereby 
agreed  that  the  said  disputes  and  differences  shall  be 
referred  and  the  same  are  hereby  referred  to  the  arbi- 
tration and  determination  of  three  arbitrators." 

The  agreement  provided  further  for  the  appoint- 
ment by  each  of  the  parties,  of  an  arbitrator,  and  also 
for  the  production  of  papers,  plans,  etc.,  the  right  to 
examine  the  parties ;  and  the  closing  paragraph  was  as 
follows : 

'*  Parties  hereto  agree  with  each  other  that  he  will 
not  bring  or  prosecute  any  action  in  court  against  the 
other  or  against  the  arbitrators  concerning  matters  in 
difference  or  any  one  of  them,  except  by  award  of  the 
arbitrators. ' ' 

This  original  agreement  bore  date  of  April  5,  1909, 
and  provided  '^that  the  award  of  the  arbitrators  shall 
be  made  on  the  15th  of  May,''  but  this  was  stricken 
out  and  there  was  substituted  therefor  the  25th  of 
June.  The  agreement  was  not  signed,  however,  until 
the  5th  day  of  June,  1909,  and  in  the  agreement  that 
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was  signed,  the  words  **  except  by  award  of  the  arbi- 
trators,'* were  erased. 

On  the  18th  of  June  the  arbitrators  made  their 
award  in  writing;  said  award  set  forth  that  they  had 
heard  the  testimony  of  the  parties  on  the  17th  day  of 
June,  and  found  a  balance  due  from  defendant  to 
plaintiff  of  $831.50. 

Upon  the  trial,  after  the  original  contract,  plans  and 
specifications  had  been  introduced  in  evidence,  plaintiff 
offered  the  arbitration  agreement,  dated  June  5,  1909, 
in  evidence.  Objection  was  made  to  the  introduction 
of  this  arbitration  agreement  on  the  ground  that  it 
was  at  variance  with  the  plaintiff's  statement  of  claim, 
that  this  suit  was  based  upon  the  contract  and  not  on 
the  award ;  that  there  had  been  a  previous  suit  insti- 
tuted in  the  Municipal  Court  wherein  plaintiff  in  his 
statement  of  claim  based  his  right  of  action  under  the 
arbitration  agreement;  and  in  that  case  the  plaintiff 
had  taken  a  nonsuit.  The  objection  was  overruled. 
Counsel  for  defendant  then  asked  for  a  continuance, 
on  the  ground  of  surprise ;  that  the  statement  of  claim 
indicated  a  reliance  on  the  original  contract;  that  he 
had  prepared  to  defend  against  such  a  claim  and  to 
prove  this  claim  of  set-off  previously  filed;  that  he 
was  not  prepared  to  defend  against  a  statement  of 
claim  that  relied  on  the  award  under  the  arbitration 
agreement.    This  motion  was  overruled. 

At  the  conclusion  of  plaintiff's  case  counsel  filed  a 
written  motion  for  a  continuance  supported  by  an  affi- 
(Javit  made  by  himself,  wherein  he  set  forth  in  detail 
the  facts  upon  which  he  relied  for  a  continuance  and 
which  had  been  urged  at  the  time  the  motion  was  orig- 
inally made,  and  the  motion  was  overruled.  Defendant 
then  put  in  his  evidence,  as  outlined  in  his  affidavit  of 
merits  and  claim  of  set-off,  which  included  evidence 
of  damages  which  the  defendant  had  sustained  by 
reason  of  defective  construction  and  improper  material 
used  in  the  building  of  the  house. 

At  the  close  of  all  the  evidence  plaintiff  moved  to 
strike  out  all  the  evidence  offered  by  defendant  with 
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reference  to  the  damages  sustained  by  reason  of  the 
failure  on  the  part  of  the  plaintiff  to  comply  with  the 
provisions  of  the  building  contract;  which  motion  was 
granted.  Plaintiff  also  moved  for  an  instructed  ver- 
dict upon  the  award  under  the  arbitration  agreement, 
which  motion  was  also  granted.  Under  the  instruc- 
tions of  the  court  the  jury  returned  a  verdict  for 
$;)85.50  in  favor  of  the  plaintiff.  Upon  this  verdict 
judgment  was  entered  by  the  court.  From  the  judg- 
ment, defendant  appeals. 

Alden,  Latham  &  Young,  .for  appellant. 
Montgomery,  Hart,  Smith  &  Steere,  for  appellee. 
Mr.  Justice  Pam  delivorod  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

•  1.  BriLDixG  AND  coxsTRrcTioN  ( ().Mi>.A(  1  s,  §  73* — wJien  award 
of  arhitration  no  bar  to  right  of  srt-off  for  daviages.  In  an  action 
to  recover  an  amount  claimed  to  be  due  under  a  building  contract 
where  plaintiff  relied  on  an  award  of  arbitration  to  establish  the 
amount  due,  held  that  the  defendant  under  his  claim  of  set-off 
was  entitled  to  show  the  damages  suffered  by  him  on  account  of 
plaintiff's  failure  to  comply  with  the  contract,  where  it  was  shown 
that  such  damages  resulted  from  defects  in  the  work  and'  materials 
which  did  not  come  to  his  knowledge  until  after  the  time  fixed  for 
disputes  to  arise  which  were  to  be  settled  by  the  award  under  the 
arbitration  agreement,  and  that  the  court  erred  in  striking  such  evi- 
dence and  directing  a  verdict  for  plaintiff. 

2.  Municipal  Court  of  Chicago,  §  13b* — irhcn  defendant  entitled 
to  a  continuance  on  ground  of  surprise.  Where  plaintiff's  statement 
of  claim  purported  to  be  based  on  a  written  contract  and  alleged 
that  there  was  an  account  stated  between  the  parties  on  a  certain 
date,  and  It  was  nowhere  apparent  in  the  statement  of  claim, 
that  said  account  stated,  referred  to  the  award  of  arbitration, 
and  defendant  filed  an  affidavit  of  merits  apparently  on  the 
theory  that  the  suit  was  based  on  the  contract  and  plaintiff  upon 
the  trial  offered  in  evidence  an  award  of  arbitration  which  was 
admitted  on  the  theory  that  defendant  had  agreed  to  abide  thereby 
and  that  it  constituted  the  account  stated,  held  that  defendant  was 
entitled  to  a  continuance  on  the  ground  that  the  statement  of  claim 
did  not  apprise  him  that  plaintiff's  claim  was  based  on  the  award, 
and  that  it  was  error  for  the  court  to  refuse  defendant's  motion  for 
ki  continuance  on  that  ground. 

*See  Ililoois  Notes  Digest,  VoU.  XI  to  XV.  and  Cumulative  Quarterly,  game 
topic   and   section  number. 
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John  J.  O'Heron,  Appellee,  t.  Unlyersal  Portland  Ce- 
ment Company,  Appellant. 

Gen.  No.  19,734.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Will- 
iam E.  Dev£b,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1913.  Dismissed.  Opinion  filed  October 
8,  1914. 

Statement  of  the  Case. 

Motion  filed  in  the  Appellate  Court  by  John  J. 
O'Heron,  appellee,  to  dismiss  an  appeal  taken  by  Uni- 
versal Portland  Cement  Company  from  a  decree  en- 
tered on  a  bill  of  review  filed  to  set  aside  a  decree 
declaring  a  mechanic's  lien  in  favor  of  appellant  on 
appellee's  property  and  all  proceedings  thereunder. 

The  facts  showed  that  appellant  had  filed  a  bill 
against  appellee  and  a  certain  company,  which  was  the 
original  contractor,  to  enforce  a  mechanic's  lien  on 
appellee's  building,  and  that  a  decree  was  entered  de- 
claring a  lien  and  ordering  a  sale  of  the  premises  on 
default  in  payment  of  the  lien ;  that  there  had  been  a 
sale  and  that  appellant  purchased  the  property. 

Some  time  after  such  sale,  appellee  filed  a  bill  of  re- 
view against  appellant  to  set  aside  the  mechanic's  lien 
decree  and  all  proceedings  thereunder,  asking  that  the 
entire  cause  be  reopened  and  reconsidered  by  the  court 
for  certain  errors  alleged  to  appear  on  the  face  of  the 
decree.  A  general  and  special  demurrer  was  filed  to 
the  bill  which  was  overruled,  and  appellant  electing 
to  stand  by  its  demurrer,  a  decree  was  entered  order- 
ing that  the  original  decree  be  reopened  and  that  the 
original  suit  be  reheard ;  that  the  sale  of  the  property 
be  set  aside  and  the  certificate  of  sale  of  the  master 
to  the  appellant  be  delivered  up  and  cancelled;  and 
that  appellant  amend  its  original  bill,  etc.  From  the 
decree  appellant  took  an  appeal  and  appellee 's  motion 
was  filed  to  dismiss  the  appeal,  as  before  stated. 
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Knapp  &  Campbell,  for  appellant ;  John  R.  Cochran, 
of  counsel. 

O'Donnell  &  O'Donnell,  for  appellee. 

Mr.  Justice  Pam  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

Appeal  and  ebrob,  §  301* — when  decree  entered  on  bill  for  review 
not  final.  A  decree  entered  on  a  bill  of  review  ordering  a  mechanic's 
lien  decree  to  be  reopened  and  that  the  original  cause  be  reheard, 
etc.,  and  that  the  certificate  of  sale  under  the  original  decree  be 
delivered  up  and  cancelled,  held  to  be  an  interlocutory  decree  and 
not  a  final  one  for  the  purpose  of  review. 


Inter  Ocean  Newspaper  Company,  Appellant,  t.  City 

of  West  Hammond,  Appellee. 

Gen.  No.  19,752.    (Not  to  be  reported  In  full.) 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  W.  P. 
Slater,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1913.     Affirmed.     Opinion  filed  October  8,  1914. 

Statement  of  the  Case. 

Action  in  the  County  Court  by  Inter  Ocean  News- 
paper Company,  a  corporation,  against  City  of  West 
Hammond,  a  municipal  corporation,  to  recover  the  sum 
of  $129.25  alleged  to  be  due  for  printing  done  by  plain- 
tiff for  defendant. 

Plaintiff  filed  a  declaration  containing  the  common 
counts.  At  the  end  of  the  fourth  count  it  used  this 
language:  *'As  will  more  fully  appear  from  plain- 
tiff's Exhibit  ^A'  and  *B'  hereto  attached.^'  The  affi- 
davit of  amount  due  stated  that  the  demand  of  the 
plaintiff  in  the  above  entitled  cause  was  for  money  due 
plaintiff  for  printing,  and  after  allowing  all  just  de- 
ductions and  set-offs,  there  was  due  plaintiff  $129.25. 
The  exhibits  ' '  A  "  and  * '  B  * '  were  designated  city  war- 

•8ee  Illinois  Notes  Direst,  Vols.  XI  to  XT,  and  CnmnUtlTO  Quarterly, 
topic  and  section  number. 
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rants  Nos.  476  and  1367,  being  respectively  for  the 
sums  of  $15.30  and  $113.95,  both  purporting  to  be 
signed  by  the  mayor  and  clerk  of  the  City  of  West 
Hammond  and  directed  to  the  treasurer  of  the  said  city. 

To  this  the  defendant  filed  a  plea  of  general  issue, 
and  filed  therewith  an  aflBdavit  with  reference  to  ex- 
hibit *^B"  which  was  for  $113.95.  This  affidavit  set 
up  the  fact  that  no  appropriation  had  been  made  by  the 
defendant,  out  of  which  payment  could  legally  be  made 
for  the  services  and  materials  furnished  the  defend- 
ant, and  for  which  plaintiff  claims  was  issued  the  war- 
rant designated  as  exhibit  ''B;'*  that  neither  the  city 
council  nor  any  officer  or  agent  of  defendant  had  any 
authority  or  power  to  incur  any  indebtedness  for  which 
no  provision  had  been  made  in  the  Appropriation  Ordi- 
nances of  1909  and  1910,  being  the  period  of  time  in 
which  these  services  were  rendered;  and  that  no  such 
fund  as  a  general  fund  exists  or  ever  existed.  With 
reference  to  exhibit  *^A,"  the  affidavit  set  forth  that 
the  warrant  was  regular  and  was  a  binding  obligation. 

Plaintiff's  evidence  showed  that  its  claim  was  for 
printing  and  advertising  furnished  from  December 
10, 1909  to  December  8, 1910,  in  connection  with  certain 
local  improvements  and  special  assessments  made  in 
the  City  of  West  Hammond  under  the  Local  Improve- 
ment Act,  J.  &  A.  1[1[  1388  et  seq.,  that  in  each  instance 
the  requirement  of  the  Local  Improvement  Act  had 
been  complied  with  and  that  the  president  and  board 
of  trustees  of  the  village  of  West  Hammond  had  passed 
an  ordinance  duly  authorizing  said  improvements  and 
special  assessments,  and  providing  therein  for  the 
payment  of  all  advertisements  out  of  the  special  as- 
sessment fund,  the  ordinances  themselves  being  placed 
in  evidence  by  plaintiff.  It  further  appeared  that  the 
special  assessments  involved  were  passed  between  Oc- 
tober, 1908  and  May,  1910.  The  certificates  of  publica- 
tion showing  that  the  notice  required  to  be  given  under 
the  Local  Improvement  Act  was  published  by  plaintiff, 
were  offered  in  evidence.    It  appeared  that  the  only 
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other  evidence  submitted  by  plaintiff  in  support  of  its 

case  was  exhibit  ^^B,''  which  read  as  follows: 

''No.  1367  State  of  Illinois,  Cook  County:     ($113.95) 

City  of  West  Hammond. 
City  (Seal)  City  Clerk's  Office,  Feb.  15, 1912. 

Warrant. 

Treasurer  of  said  city. 
Pay  to  the  order  of  the  Inter  Ocean  One  Hundred 
Thirteen  and  95/100  Dollars  for  Printing  Advertise- 
ments from  Dec  10/09  to  Dec.  8/10  out  of  money  in 
the  Treasury  not  otherwise  appropriated  from  the 
General  Fund. 

(Stamp) 
Central  Trust 
Company  of  Illinois 
Collection 
39571 
Ignatius  F.  Mankowski,  John  Hessler, 

City  Clerk.  Mayor.'' 

The  evidence  offered  by  defendant  was  that  the  gen- 
eral appropriation  ordinances  passed  as  required  by 
statute  in  the  first  quarter  of  each  fiscal  year  by  de- 
fendant during  the  years  in  which  the  printing  was 
done,  made  no  provision  for  the  payment  of  the  print- 
ing for  which  the  suit  is  brought,  and  that  any  con- 
tingency fund,  if  any,  provided  by  said  appropriation 
ordinances  had  been  exhausted  prior  to  the  bringing 
of  this  suit.  The  case  was  tried  before  a  court  without 
a  jury.  Judgment  was  entered  for  the  amount  ad- 
mitted by  defendant,  namely,  $15.30,  and  denied  as  to 
the  balance.    From  the  judgment,  plaintiff  appeals. 

H.  L.  Cavender,  for  appellant;  H.  L.  Cavendbb  and 
William  E.  Kaiser,  of  counsel. 

Shepard,  McCormick  &  Thomason,  for  appellee; 
Perry  S.  Patterson  and  Dwight  P.  Green,  of  counsel. 

Mr.  Justice  Pam  delivered  the  opinion  of  the  court. 
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Abstract  of  the  Deelslon. 

1.  Plbadiito,  S  34* — when  reference  to  exhibits  ineffective,  '  A 
count  in  a  declaration  merely  referring  to  certain  exhibits  as  "A** 
and  "B"  hereto  attached,  held  not  to  add  to  the  strength  of  the 
count,  change  its  character  or  modify  it. 

2.  MxmiciPAL  coRPOBATioNs,  §  252* — mode  of  paying  expenses  of 
special  assessment.  It  is  within  the  legislative  authority  of  a  city 
or  village  to  fix,  in  advance,  the  mode  of  payment  of  expenses  in 
connection  with  special  assessments,  by  ordinance,  and  while  such 
ordinance  remains  in  force  it  is  binding  and  excludes  every  other 
mode  of  payment. 

3.  Municipal  cobpobattons,  §  404* — proof  essentiai  to  establish 
liability  for  special  assessment  funds.  Where  a  local  improvement 
ordinance  provides  that  the  sum  raised  by  a  special  assessment 
shall  be  applied  to  the  payment  of  the  expenses  of  advertisements 
incurred  in  a  special  assessment,  to  entitle  a  party  to  recover  from 
the  municipal  corporation  under  the  ordinance  for  printing  done  in 
connection  with  the  special  assessment,  he  must  show  that  defend- 
ant had  collected  such  fund  and  actually  had  the  money  in  its 
possession,  or,  if  no  longer  in  its  possession,  that  it  had  wrongfully 
used  the  fund  contrary  to  the  purpose  for  which  it  was  collected. 

4.  Municipal  cobpobations,  §  1152* — validity  of  ioarrants,  A 
party  receiving  a  warrant  issued  by  a  municipal  corporation  upon 
its  general  funds  for  printing  done  in  connection  with  special  assess- 
ment matters  is  not  entitled  to  recover  on  it  where  it  appears  from 
the  evidence  that  no  appropriation  had  been  previously  made  to  pay 
either  the  warrant  or  the  claim  for  which  the  warrant  was  given 
in  payment 


Clara  HJertaas^  Appellee,  t.  Oage  Brothers  &  Company^ 

Appellant. 

Gen.  No.  19,772.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Jesse  A. 
Baldwin,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1913.    Afdrmed.    Opinion  filed  October  8,  1914. 

Statement  of  the  Case. 

Action  by  Clara  Hjertaas  against  Gage  Brothers 
&  Company  to  recover  for  personal  injuries  received 
by  plaintiff  by  being  struck  by  the  end  of  the  shaft  of 

•8e«  tallnoiB  Notes  Divest,  Vols.  XI  to  XY,  wul  CmnnlAtlTe  Quarterly,  same 
toole  and  sectltm  nnmber. 
Vol.    CLXXXIX    8 
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a  wagon  driven  by  an  employee  of  defendant.  The  facts 
showed  that  the  plaintiff  was  crossing  Wabash  avenue 
by  walking  east  on  the  north  side  of  Madison  street 
and  that  at  the  time  she  had  reached  a  point  within 
about  one  or  two  feet  of  the  curb,  defendant's  wagon 
came  from  the  east  on  Madison  street,  turned  the  cor- 
ner to  go  north  on  Wabash  avenue  and  struck  plaintiff. 
It  appeared  that  a  crossing  policeman  just  before  the 
accident  signaled  with  his  whistle  for  the  traffic  to 
cross  Madison  street,  and  there  was  evidence  tending 
to  show  that  the  wagon  was  driven  swiftly  on  turning 
the  corner.  From  a  judgment  entered  on  a  verdict  in 
favor  of  plaintiff  for  two  thousand  dollars,  defendant 
appeals. 

Defendant  urged  as  ground  for  reversal  that  the 
evidence  was  insufficient  to  show  that  plaintiff  was  in 
the  exercise  of  due  care,  and  that  the  court  erred  m 
refusing  to  grant  a  new  trial  on  the  ground  that  the 
verdict  was  against  the  weight  of  the  evidence. 

Helmer,  Moulton,  Whitman  &  Whitman,  for  ap- 
pellant; Lloyd  C.  Whitman,  of  counsel. 

J.  A.  Arkin  and  Richard  J.  Finn,  for  appellee. 
Mr.  Justice  Pam  delivered  the  opinion  of  the  court. 

Abstrset  of  the  Deelslon. 

1.  Neolioencb,  §  187* — sufficiency  of  evidence.  In  an  action  for 
personal  injuries  received  by  plaintiff  by  being  struck  by  a  shaft  of 
defendant's  wagon  when  she  was  crossing  a  street,  held  that  a 
verdict  for  plaintiff  was  sustained  by  the  evidence. 

2.  Negligence,  §  188* — sufficiency  of  proof  of  due  care.  The  fact 
that  plaintiff  was  in  the  exercise  of  due  care  need  not  be  proved 
by  direct  and  positive  evidence;  it  is  sufficient  if  such  fact  may  be 
fairly  inferred  from  the  circumstances  in  evidence. 

3.  Appeal  and  ebror,  §  1561* — when  refusal  of  requested  instruo" 
tions  harmless.  Refusal  of  requested  instructions  covered  by  other 
Instructions  given,  held  harmless. 

•See  nilnols  Notes  Dljrest,  Vols.  XI  to  XT.  mnA  CumatetlTe  Quartoily. 
topio  and  lectioii  munber. 
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William  Herr  t.  William  B.  Henriksen  et  al. 

Holmes  Disappearing  Bed  Company,  Appellee,  t.  Wil- 
liam B.  Henriksen  et  al.,  on  appeal  of  William  B. 
Henriksen,  Appellant. 

Gen.  No.  19,848.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  William 
E.  Deveb,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1913.  Reversed  and  remanded.  Opinion  filed 
October  8,  1914. 

Statement  of  the  Case. 

Action  by  William  Herr  against  William  B.  Hen- 
riksen and  others  to  foreclose  a  mechanic's  lien  on 
real  estate  belonging  to  Henriksen.  After  the  issues  of 
the  original  bill  had  been  referred  to  a  master  the 
Holmes  Disappearing  Bed  Company,  a  corporation, 
which  was  one  of  the  parties  defendant  to  the  original 
bill,  filed  its  answer  in  the  nature  of  an  intervening 
petition  to  foreclose  a  lien  claim  of  its  own  against  the 
certain  buildings  involved  in  the  original  proceeding. 
Subsequently  the  claims  of  Herr  were  settled,  the 
original  bill  dismissed  and  Herr's  lien  discharged 
without  prejudice  to  the  Holmes  Disappearing  Bed 
Company,  leaving  the  issues  in  the  case  solely  between 
the  company  and  the  remaining  defendants. 

The  intervening  petition  filed  by  the  Holmes  Disap- 
pearing Bed  Company  set  out  the  fact  of  the  ownership 
of  the  buildings  in  Henriksen,  and  stated  that  said 
Henriksen  requested  petitioner  to  furnish  and  deliver 
at  said  premises,  for  use  therein,  four  disappearing 
beds  and  four  bookcases  and  writing  desks  combined, 
for  each  of  the  buildings,  and  that  there  was  a  written 
contract  evidencing  the  agreement  between  the  parties. 
The  master  reported  a  finding  that  Henriksen  was  in- 
debted to  petitioner  in  the  sum  of  $588  with  interest, 
and  that  he  was  entitled  to  a  lien  therefor.  Upon  the 
report  of  the  master,  the  court,  without  hearing  any 
other  evidence,  entered  a  decree  confirming  and  ap- 
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proving  the  master's  report  and  declaring  petitioner 
entitled  to  a  lien.  To  reverse  the  decree,  the  defend- 
ant Henriksen  appeals. 

Appellant  urged  as  ground  for  reversal  that  there 
was  no  evidence  in  the  record  to  show  that  the  articles 
furnished  were  in  any  wise  attached  to  the  buildings  or 
in  any  wise  became  fixtures  either  by  actual  attach- 
ment or  by  adoption  and  use. 

Aabon  R.  Eppstein,  for  appellant. 

EoBEBT  W.  Dunn,  for  appellee. 

Mb.  Justice  Pam  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision; 

1.  Mechanics'  liens,  §  196* — when  decree  not  sustained  hy  the 
evidence.  In  a  suit  to  enforce  a  mechanic's  Uen  against  buildings 
for  disappearing  beds,  bookcases,  etc.,  held  that  a  decree  awarding 
a  lien  could  not  be  sustained  for  the  reason  that  there  was  no 
evidence  in  the  record  to  show  that  articles  furnished  were  so 
attached  to  the  buildings  or  the  improvement  as  to  become  a  part 
of  the  real  estate. 

2.  Mechanics*  liens,  §  23* — when  articles  furnished  helonff  to 
classification  under  section  1  of  Mechanics'  Lien  Act,  Articles  fur- 
nished such  as  folding  beds  and  combination  bookcases  and  writing 
desks,  held  not  classed  as  "materials"  within  the  meaning  of  section 
7  of  Mechanic's  Lien  Act,  J.  &  A.  If  7139,  but  rather  to  come  within 
the  provisions  of  section  1  of  such  Act,  J.  &  A.  If  7145,  which,  under 
certain  conditions,  provides  a  lien  for  fixtures,  machinery,  ap- 
paratus, etc 


John  F.  Deylne,  Administrator,  Defendant  In  Error^  y. 
Andrew  BIckel,  Plaintiff  In  Error. 

Gen.  No.  19,292.    (Not  to  be  reported  In  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hugh  J. 
Kbarns,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1913.    Affirmed.    Opinion  filed  October  8,  1914. 


*See  niinoU  Notes  Disett,  Volt.  XI  to  XV,  and  Cumuiatlve  Qnuterly.  uuno 
toplo  and  section  number. 
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Statement  of  the  Case. 

Action  by  John  F.  Devine,  administrator  of  the  es- 
tate of  Martin  Podpecan,  deceased,  against  Andrew 
Bickel  in  the  Municipal  Court  of  Chicago  to  recover 
three  hundred  dollars,  with  interest,  loaned  by  the  de^ 
ceased  to  defendant.  It  was  alleged  in  the  statement 
of  claim  that  the  defendant  gave  the  deceased,  at  the 
time  of  the  loan,  a  promissory  note  to  evidence  the  loan ; 
that  the  note  had  been  lost ;  that  it  was  never  indorsed 
or  transferred  by  the  deceased,  and  that  there  was  due 
on  the  same  $333;  and  the  plaintiff  offered  a  bond  to 
the  defendant  in  double  the  amount  due,  to  hold  him 
harmless  from  further  payment  of  the  said  note,  as 
by  statute  in  such  case  made  and  provided.  The 
defendant,  in  his  affidavit  of  merits,  admitted  the  mak- 
ing of  the  said  note,  and  that  the  same  had  never  been 
paid,  and  he  offered  to  pay  the  same  upon  production, 
cancellation  and  surrender  thereof. 

The  case  was  tried  by  the  court  without  a  jury.  The 
plaintiff  made  proof  tending  to  establish  the  loss  of 
the  note  and  then  tendered  to  the  defendant  in  open 
court  an  indemnity  bond  as  provided  for  by  section  14, 
ch.  98,  Hurd's  R.  S.,  J.  &  A.  H  7637,  in  the  sum  of  $666, 
with  sureties  to  be  approved  by  the  court,  but  the  de- 
fendant refused  to  accept  the  bond.  The  court  found 
the  issues  for  the  plaintiff  and  entered  judgment  on 
the  finding.  To  reverse  the  judgment,  defendant  pros- 
ecutes a  writ  of  error. 

The  defendant  contended  that  the  note  in  question 
was  adapted  to  circulation  by  an  indorsement  thereon, 
and  for  that  reason  absolute  proof  that  the  note  was 
actually  lost  or  destroyed  was  necessary  to  entitle 
the  plaintiff  to  a  judgment;  that  the  evidence  in  the 
case  does  not  show  absolutely  that  the  note  was  lost 
or  destroyed,  nor  that  the  deceased  owned  the  note  at 
the  time  of  his  death.  The  defendant  further  con- 
tended that  the  proof  did  not  show  that  the  deceased 
had  not  indorsed  the  note. 
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Caswell  &  Healy,  for  plaintiff  in  error. 

John  M.  Bbyant,  for  defendant  in  error. 

Mb.  Justice  Scanlan  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deeision. 

1.  Lost  instruments,  §  14a* — sufficiency  of  proof  to  establish 
loss  or  destruction  of  note.  Since  the  enactment  of  section  14,  ch. 
98,  Hurd's  R.  S.,  J.  &  Au  If  7637,  empowering  the  court  to  protect  the 
maker  of  b  lost  note  by  requiring  the  plaintiff  to  execute  an  in- 
demnity bond,  the  plaintiff  is  not  required  to  prove  absolutely  the 
loss  or  destruction  of  the  note  in  cases  where  it  is  not  shown  that 
it  was  not  adapted  to  circulation  by  an  indorsement  thereon,  and 
proof  which  reasonably  shows  its  loss  is  sufficient. 

2.  Lost  instruments,  §  9* — effect  of  refusal  of  tender  of  in- 
demnity bond.  Where  in  an  action  on  a  lost  note  there  was  proof 
sufficient  to  reasonably  show  that  the  note  was  lost,  and  defendant^ 
though  admitting  the  indebtedhess,  refused  a  tender  of  an  in- 
demnity bond  as  provided  by  section  14,  ch.  98,  Hurd's  R.  S.,  J.  ft  A» 
IF  7637,  the  court  on  entering  Judgment  against  him  is  not  required 
to  order  the  plaintiff  to  execute  such  bond,  and  defendant  cannot 
thereafter  complain  ^that  he  may  suffer  loss  through  the  note* 


City  of  Chicago,  Defendant  in  Error,  t.  Paul  Toman* 

icka,  Plaintiff  in  Error. 

Gen.  No.  19,426.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  J.  Sulli- 
van, Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the* 
October  term,  1913.    Affirmed.    Opinion  filed  October  8,  1914. 

Statement  of  the  Case. 

Complaint  filed  in  the  Municipal  Court  of  Chicago 
by  the  City  of  Chicago  charging  Paul  Tomanicka  with 
a  violation  of  section  2012  of  the  Municipal  Code,  com- 
monly  known  as  the  * '  disorderly  conduct  section. '  ^  De- 
fendant waived  a  trial  by  jury,  and  the  court  found  the 
defendant  guilty  and  assessed  a  fine  in  the  sum  of  one 

•See  niinolt  Notes  Divert,  Voli.  XI  to  XV.  and  CamulatlTe  Qnarttrlj,  lam*- 
toplc  and  setetlon  number. 
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dollar.    To  reverse  a  judgment  entered  on  the  finding, 
defendant  prosecutes  a  writ  of  error. 

Defendant  urged,  as  ground  for  reversal  that  the 
evidence  of  plaintiff,  even  if  true,  did  not  justify  the 
finding  of  guilty,  and  that  the  finding  was  manifestly 
against  the  weight  of  the  evidence. 

John  C.  Tbainor,  for  plaintiff  in  error. 

William  H.  Sexton  and  James  S.  McInerney,  for 
defendant  in  error;  Albert  J.  W.  Appell,  of  counsel. 

Mr.  Justice  Scanlan  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

DisoRDEEUEiT  CONDUCT,  §  1* — When  finding  of  guilty  sustained  ty 
the  evidence.  On  a  complaint  charging  the  defendant  with  disorderly 
conduct  in  violation  of  a  dty  ordinance,  held  that  plaintifP*s  evidence 
made  out  a  prima  facie  case  and  that  a  finding  of  guilty  was  not 
manifestly  against  the  weight  of  the  evidence. 


Edwin  B.  Harts,  Plaintiff  In  Error,  t.  City  of  Chicago^ 

Defendant  In  Error. 

Gen.  No.  19,448.    (Not  to  be  reported  In  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hugh  J. 
Keabnb,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court  at 
the  October  term,  1913.  Reversed  and  judgment  here.  Opinion  filed 
October  8,  1914. 

Statement  of  the  Case. 

Action  of  the  fourth  class  brought  in  the  Municipal 
Court  of  Chicago  by  Edwin  B.  Harts  against  the  City 
of  Chicago  to  recover  $290  alleged  to  be  due  as  inter- 
est upon  two  deposits  made  by  plaintiff  with  defend- 
ant for  the  purpose  of  having  certain  water  pipe  ex- 
tensions made  in  a  certain  street  by  the  defendant, 

•See  nilnols  NotM  Dlt«sl«  V  'latlve  Quarterly.  Hune 

tppic  and  seettoii  number. 
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The  first  deposit  was  made  on  June  4,  1907,  and  the 
second  deposit  on  June  19,  1907.    Plaintiff  received 
the  following  receipt  or  certificate  of  deposit: 
' '  $1302.33        City  of  Chicago.  #1299. 

Department  of  Public  Works, 
Bureau  of  Engineering. 

June  19th,  1907,  June  4th,  1906. 
WATER  PIPE  EXTENSION  DIVISION. 
It  is  hereby  certified  that  Edwin  B.  Harts  has  ad- 
vanced the  sum  of  Thirteen  Hundred  and  Two  and 
33/100  Dollars  for  the  purpose  of  laying  980  feet  of 
6  inch  water  supply  pipe  in  Mozart  Street  320  feet 
south  of  43rd  St.  to  45th  St. 

Section    1906^  Revised  Code:     Whenever,  upon  a 
proper  survey  it  is  shown  that  a  permanent  annual 
revenue  of  Ten  (10)  cents  per  lineal  foot  is  being  de- 
rived from  such  water  mains  so  laid  then  such  money 
so  advanced  as  aforesaid  shall  be  repaid  to  the  person 
or  persons  so  advancing  the  same ;  provided,  however, 
if  the  money  so  advanced,  is  not  paid  back  within 
two  years,  interest  at  the  rate  of  Three  and  One  Half 
(3%)  per  cent,  per  annum  shall  be  allowed  after  the 
expiration  of  such  two  years  until  paid. 
Approved : 
John  Ebiokson, 
City  Engineer. 
Approved : 
John  J.  Hanbbbg, 
Commissioner  of  Public  Works, 
By 

Pattl  Redeski, 
Deputy  Commissioner. 

E.  L.  Ltjcab, 
Supt.  Water  Pipe  Extension.'* 
On  April  16,  1912,  the  plaintiff  was  notified  by  the 
City  that  a  survey  of  the  water  extension  in  question 
showed  a  revenue  to  the  City  of  16  cents  per  lineal 
foot,  and  that  the  City  would  pay  the  said  certificate 
of  the  plaintiff  upon  presentation  of  the  same.  The 
plaintiff  presented  the  certificate  to  the  City,  and  the 
City  offered  him  a  voucher  for  the  amount  of  the  prin- 
cipal advanced  by  the  plaintiff,  but  it  refused  to  pay 
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him  any  interest  on  the  same.    The  plaintiff  accepted 
the  amount  of  the  principal  under  protest. 

The  case  was  tried  by  the  court  without  a  jury. 
The  parties  stipulated  '^that,  during  a  period  from 
1905  to  1911,  the  City  of  Chicago  had,  in  numerous  in- 
stances, repaid  to  the  holders  of  similar  certificates  the 
principal  and  interest  at  the  rate  of  three  and  one-half 
per  cent,  per  annum  upon  said  deposits,  the  interest 
being  computed  in  these  other  cases  at  a  period  begin- 
ning two  years  after  the  date  of  the  deposit  of  the 
money  with  the  City  up  to  the  date  of  payment,  and 
that  the  City  has  done  this  in  cases  where  a  survey 
had  not  been  made."  To  reverse  a  judgment  for  de- 
fendant, plaintiff  prosecutes  a  writ  of  error, 

Burke,  Jackson  &  Burke,  for  plaintiff  in  error. 

William  H.  Sexton,  for  defendant  in  error;  Nich- 
olas MiCHEi£,  of  counsel. 

Mr.  Justice  Scanlan  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deeislon. 

iNTBSEST,  8  4* — construction  of  agreement  as  to  time  interest  6^ 
gins  to  run.  A  certificate  of  deposit  given  for  money  advanced  to 
a  city  for  having  certain  water  pipe  extensions  made  in  a  street, 
construed  as  providing  that  a  specified  rate  of  interest  was  to  hegin 
to  run  on  the  deposit  two  years  after  the  date  of  the  deposit,  in- 
stead of  two  years  after  a  survey  showing  a  permanent  annual 
revenue  of  ten  cents  per  foot  derived  from  the  water  mains  so  laid 
(following  Merchants  Loan  and  Trust  Co,  v.  City  of  Chicago,  264 
ni.  76). 


Hlnnle  Zahl  and  Louise  Zahl,  Defendants  In  Error,  t. 
Mary  A.  Roberts,  Plaintiff  In  Error. 

Oen.  No.  19,475.    (Not  to  be  reported  In  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  D.  Tubit- 
BAUGH,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1913.    Affirmed.    Opinion  filed  October  8,  1914. 

•See  Illinois  Notes  Divest.  Vols.  XI  to  XV,  and  Camnlatlvo  Quarterly.  ' 
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Statement  of  the  Case. 

Action  of  the  fourth  class  in  the  Municipal  Court 
of  Chicago  by  Minnie  Zahl  and  Louise  Zahl  against 
Mary  A.  Roberts.  In  the  statement  of  claim  the  plain- 
tiffs charged  that  the  ''defendant,  Mary  A.  Roberts, 
wrongfully,  wickedly  and  feloniously  conspiring  with 
one  Fred  F.  Roberts,  her  husband,  to  cheat  and  de- 
fraud the  plaintiffs  induced  them  to  deliver  to  her 
certain  furniture  then  the  property  of  the  plaintiffs, 
of  the  value  of,  to-wit :  Three  Hundred  and  Fifty  Dol- 
lars ($350.00)  and  to  accept  in  payment  therefor  the 
note  of  one  Rudolph  E.  Hamann,  an  employee  of  the 
defendant,  which  said  note  the  defendant  well  knew 
the  said  Hamann  was  and  would  be  unable  to  pay, 
and  was  therefore  worthless,  but  which  the  defendant 
and  said  Fred  F.  Roberts  represented  to  the  plaintiffs 
was  good.  Plaintiffs  aver  further,  that  shortly  there- 
after the  defendant  sold  the  said  furniture  so  wrong- 
fully obtained  by  her,  and  received  the  entire  proceeds 
of  the  said  sale."  The  defendant  filed  an  affidavit  of 
merits  specifically  denying  each  and  every  one  of  the 
allegations  of  the  statement  of  claim.  The  case  was 
tried  before  the  court  without  a  jury,  and  the  court 
found  the  defendant  guilty,  and  assessed  the  plain- 
tiffs' damages  at  the  sum  of  $350  in  tort,  and  judg- 
ment was  entered  upon  the  finding.  To  reverse  the 
judgment,  defendant  prosecuted  a  writ  of  error. 

Defendant  urged  as  ground  for  reversal :  (a)  That 
the  finding  and  judgment  is  wholly  unsupported  by  the 
evidence  in  the  case;  (b)  That  the  finding  is  contrary 
to  the  weight  of  the  evidence;  (c)  that  the  finding  and 
judgment  of  the  Municipal  Court  are  contrary  to  the 
findings  of  fact  made  and  the  propositions  of  law  by 
the  court. 

The  following  proposition  of  law  was  submitted  to 
the  court  by  the  defendant  and  marked  *'held": 

**The  court  holds  as  a  matter  of  law  that  before 
there  can  be  any  recovery  by  the  plaintiffs  in  this  case, 
the  plaintiffs  must  prove  by  a  preponderance  of  the 
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evidence  that  the  defendant  falsely  represented  to  the 
plaintiffs  that  the  note  of  Rudolph  E.  Hamann  was 
good ;  and  that  the  plaintiffs,  relying  upon  such  repre- 
sentations of  the  defendant  and  believing  such 
representations  to  be  true,  accepted  said  note  in  pay- 
ment of  the  furniture  in  question;  and  the  plaintiffs 
must  further  prove  that  at  the  time  th,e  defendant 
made  such  representations,  said  representations  were 
in  fact  false  and  that  the  defendant  knew  such  repre- 
sentations to  be  false." 

Chables  C.  Spbnobb,  for  plaintiff  in  error. 

Cybus  J.  Wood  and  William  G.  Wood,  for  defend- 
ants in  error;  Ebnest  C.  Reniff,  of  counsel. 

Mb.  Justice  Scanlan  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deeision. 

• 

1.  Conspiracy — when  finding  of  guilty  not  inconsistent  with  spe- 
cial findings.  In  an  action  for  damages  alleged  to  have  resulted  from 
defendant  wrongfully  conspiring  with  her  husband  to  defraud  plain- 
tiffs by  inducing  them  to  deliver  to  defendant  their  furniture  and 
to  accept  in  payment  the  note  of  an  irresponsible  third  person,  a 
finding  of  guilty  is  not  inconsistent  with  and  contrary  to  special 
findings  of  fact,  to  the  efTect  that  defendant  did  not  personally 
induce  the  plaintiffs  to  deliver  the  furniture  and  to  accept  the  note 
in  payment  therefor. 

2.  CoNSPiBACT — propositions  of  law.  In  an  action  for  damages 
alleged  to  have  resulted  from  defendant  conspiring  with  her  hus- 
band to  defraud  plaintiffs  by  Inducing  them  to  deliver  furniture  to 
defendant  and  to  accept  the  note  of  an  irresponsible  person  in 
payment  therefor,  a  proposition  of  law  with  reference  to  matters 
plaintiff  was  required  to  prove  by  a  preponderance  of  the  evidence, 
held  to  correctly  state  the  law  governing  the  case. 


W.  F.  Hanlon^  Defendant  in  Error,  t.  John  P.  Dunne, 

Plaintiff  in  Error. 

Oen.  No.  19,604.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;   the  Hon.  Osgab  BC 
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ToBBisoN,  Judge,  presiding.    Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1913.    Affirmed.    Opinion  filed  October  8,  1914. 

Statement  of  the  Case. 

Action  of  the  fourth  class  brought  in  the  Municipal 
Court  of  Chicago  by  W.  F.  Hanlon  against  John  P. 
Dunne  to  recover  $120  alleged  to  be  due  as  commis- 
sions on  a  sale  of  defendant's  real  estate.  The  case 
was  tried  before  a  court  and  jury  and  a  verdict  was  re- 
turned in  favor  of  plaintiff  for  the  amount  of  the 
claim.  To  reverse  a  judgment  entered  on  the  verdict, 
defendant  prosecutes  a  writ  of  error. 

The  suit  was  based  on  a  letter  signed  by  the  defend- 
ant and  addressed  to  the  plaintiff,  which  read  as  fol- 
lows I 

"Chicago,  Illinois,  Sept  20, 1910. 

Mr.  W.  F.  Hanlon, 
'     1107  Schiller  Building, 

Chicago,  HL 
Dear  Sir : 

I  hereby  grant  you  for  a  period  of  Thirty  Days  from 
this  date  and  thereafter  until  this  agreement  is  re- 
voked by  me  in  writing  the  exclusive  right  to  sell  the 
property  known  as  No.  1006  North  Franklin  Street, 
Chicago,  Illinois,  improved  with  a  two-flat  frame 
building  with  basement. 

In  consideration  of  your  services  in  endeavoring  to 
sell  the  said  property  I  agree  to  pay  you  in  case  of  a 
sale  a  commission  of  one  Hundred  Twenty  Dollars  of 
the  price  obtained  if  a  purchaser  is  procured  during 
said  period,  by  you  or  me  or  any  one  else,  upon  any 
terms  that  I  may  accept. 

The  price  of  the  property  is  Thirty-Five  Hundred 
Dollars  ($3,500)  and  there  is  an  existing  encumbrance 
of  $1,300,  which  the  purchaser  is  to  assume  and  pay 
me  the  difference. 

I  agree  to  furnish  a  merchantable  abstract  of  title  to 
the  said  premises  brought  down  to  date  of  sale,  or  a  title 
guarantee  policy  for  the  amount  of  the  above  named 
purchase  price,  and  within  five  days  after  the  accept- 
ance of  said  title  I  agree  to  deliver  a  good  and  suffi- 
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cient  warranty  deed  conveying  said  property  to  the 
purchaser. 

(Signed)  John  P.  Dunne.'' 
The  facts  showed  that  immediately  upon  the  receipt 
of  the  letter  the  plaintiff  made  efforts  to  sell  the  prop- 
erty, and  that  in  July,  1911,  the  defendant  sold  the 
property  to  certain  persons,  for  the  sum  of  $2600,  and 
that  the  plaintiff  took  no  personal  part  in  the  imme- 
diate transaction. 

WiLUAM  M.  &  WiiiLiAM  S.  Johnston,  for  plaintiff 
in  error. 

Beach  &  Beach,  for  defendant  in  error. 

Mr.  Justice  Scanlan  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Brokebs,  §  33* — when  unilateral  contract  to  pay  commissions 
binding.  A  contract  to  pay  a  real  estate  agent  commissions,  though 
unilateral  in  its  Inception,  becomes  a  valid  and  binding  contract 
where  the  agent  commences  his  efforts  to  sell  the  property. 

2.  Bbokebs,  §  37* — when  entitled  to  commissions  under  contract 
though  not  procuring  cause  of  sale.  Under  an  agreement  by  the 
owner  to  pay  a  real  estate  agent  commissions,  if  a  purchaser  is  pro- 
cured by  the  agent  or  the  owner  or  any  one  else,  upon  any  terms 
the  owner  would  accept,  the  agent  is  entitled  to  commissions 
whether  he  procured  the  purchaser  or  not,  provided  he  had  not 
abandoned  the  contract 

3.  Bbokebs,  §  88* — when  finding  of  jury  as  to  right  to  commis- 
sions sustained  ty  the  evidence.  On  writ  of  error  to  review  a  judg- 
ment in  favor  of  a  real  estate  agent  for  commissions,  the  contentions 
of  the  defendant  that  the  contract  between  him  and  the  plaintiff 
had  been  abandoned  by  the  plalntifT  and  that  he  was  not  the  pro- 
curing cause  of  the  sale,  held  to  have  been  controverted  questions 
of  fact  upon  which  the  verdict  of  the  jury  was  conclusive,  it  not 
appearing  that  the  verdict  was  manifestly  against  the  weight  of 
evidence. 


*See  niinols  Notes  Vlvest,  Volt.  XI  to  XV,  and  Cumulativo  Quarterly,  Hune 
topie  and  teotlon  number. 
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James  G.  Seoyern  and  Frank  E.  Baldwin,  copartners, 
trading  as  Seoyern  and  Baldwin,  Plaintiffs  in  Er- 
ror, y.  Chicago,  Milwaukee  and  St.  Paul  Bailwa/ 
Company,  Defendant  in  Error. 

Gen.  No.  19,663. 

1.  Carriers,  S  83* — place  of  delivery.  Where  the  bill  of  lading 
issued  by  a  railroad  company  designates  the  destination  of  the" con- 
signment as  a  certain  side  track  in  a  city,  delivery  must  be  made 
at  the  side  track  so  specified. 

2.  Carriers,  §  71* — place  of  delivery  for  purpose  of  inspection. 
Where  the  bill  of  lading  issued  by  a  railroad  company  designates 
the  destination  of  the  consignment  as  a  certain  side  track  in  a  city, 
the  lawful  holder  of  such  bill  of  lading  has  the  right  to  inspect  the 
consignment  at  such  side  track  and  cannot  be  required  to  make  the 
inspection  upon  another  side  track,  which,  by  the  rules  of  the  rail- 
road known  to  such  holder,  has  been  set  aside  for  inspection,  order- 
ing and  diverting  purposes,  the  siding  designated  in  such  bill  of 
lading  being,  under  the  company's  rules,  reserved  solely  for  cars 
intended  to  be  immediately  unloaded. 

3.  Carriers,  §  80* — right  of  carrier  to  change  place  of  delivery, 
A  clause  in  a  bill  of  lading  providing  for  carriage  "to  its  usual 
place  of  delivery  at  said  destination"  does  not  give  the  carrier  the 
right  by  its  rules  to  change  the  place  of  destination  specifically  named 
by  setting  apart  tracks  at  a  different  point  at  which  the  holder  of  the 
bill  of  lading  might  inspect  the  consignment,  and  upon  the  present- 
ment of  the  bill  of  lading  have  the  car  diverted  to  its  proper  destina- 
tion, and  this  is  true  although  the  holder  of  the  bill  of  lading  had 
knowledge  of  the  carrier's  custom  in  that  respect. 

4.  Carriers,  §  80* — when  evidence  of  general  custom  inadmissible 
to  construe  bill  of  lading  as  to  place  of  delivery.  Where  a  bill  of 
lading  specifically  designated  the  destination  as  a  particular  siding 
in  a  certain  city,  the  fact  that  it  also  contained  a  provision  for  car- 
riage "to  its  usual  place  of  delivery  at  said  destination"  and  that, 
under  the  rules  and  general  custom  of  the  company,  cars  were 
delivered  at  a  certain  "holding  and  inspection  track"  about  two 
miles  from  the  siding  designated,  and  diverted  to  such  siding  only 
for  the  purpose  of  immediate  unloading,  and  on  the  production  of 
the  bill  of  lading  does  not  create  an  ambiguity  permitting  evidence 
of  such  general  custom,  and  thereby  establishing  a  destination  other 
than  that  named  in  the  bill  of  lading. 

5.  Carriers,  8  83* — when  presentation  of  bill  of  lading  unneces- 
sary to  require  delivery  at  place  provided  in  bill  of  lading.    Where 
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the  hill  of  lading  issued  hy  a  railroad  company  designates  the  des- 
tination of  the  consignment  as  a  certain  side  track  in  a  city,  the 
lawful  holder  of  such  bill  of  lading  may  require  delivery  to  be  made 
at  such  side  track  without  being  required  to  present  the  bill  of 
lading  as  a  condition  precedent  to  having  the  car  placed  upon  such 
siding. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Henbt  C. 
Beitleb,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1913..  Reversed  and  remanded.  Opinion  filed 
October  8,  1914. 

Harry  S.  Ditohburne,  for  plaintiflfs  in  error. 

C.  S.  Jefferson  and  J.  N.  Davis,  for  defendant  in 
error;  H.  H.  Field,  of  counsel. 

Mr.  Justice  Scanlan  delivered  the  opinion  of  the 
court. 

James  G.  Scovern  and  Frank  E.  Baldwin,  copart- 
ners, operating  and  doing  business  under  the  firm 
name  of  Scovern  and  Baldwin,  plaintiflfs  in  error 
(hereinafter  referred  to  as  plaintiflfs),  brought  three 
actions  of  the  fourth  class  in  the  Municipal  Court  of 
Chicago  against  the  Chicago,  Milwaukee  and  St.  Paul 
Railway  Company,  defendant  in  error  (hereinafter  re- 
ferred to  as  the  defendant),  to  recover  from  the  de- 
fendant the  value  of  three  carloads  of  cabbage  shipped 
over  the  defendant's  line  of  railroad  from  Cambria, 
Wisconsin,  to  **  Morgan  street  team  tracks,  Chicago, 
Illinois. ' '  As  the  issues  in  the  three  actions  were  the 
same,  the  cases  were,  by  agreement,  consolidated  and 
tried  as  one  suit.  The  court  made  a  finding  in  favor 
of  the  defendant  and  entered  judgment  thereon,  and 
the  plaintiflfs  have  sued  out  this  writ  of  error. 

The  three  cars  of  cabbage  in  question  were  shipped 
by  T.  H.  Cochrane  &  Co.  in  the  latter  part  of  Octo- 
ber, 1912,  from  Cambria,  Wisconsin,  and  were  con- 
signed to  the  order  of  T.  H.  Cochrane  &  Co.  The  des- 
tination named  in  the  three  bills  of  lading  was  ** Mor- 
gan street  team  tracks,  Chicago,  Illinois. '^     The  de- 
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fendant  transported  the  cars  to  Chicago,  Illinois,  and 
placed  them  on  a  **  holding  and  inspection  track '^  on 
its  line  at  Western  avenue  in  said  city.  This  track 
is  about  two  and  one-half  miles  from  *  *  Morgan  street 
team  tracks,"  which  is  also  on  defendant's  lines,  and 
in  said  city.  The  plaintiffs  purchased  the  cabbage 
from  T.  H.  Cochrane  &  Co.,  and  they  received  from 
them  the  said  bills  of  lading  duly  indorsed.  About 
November  1,  1912,  Mr.  Scovern,  one  of  the  plaintiffs, 
telephoned  to  Mr.  Jones,  the  reconsigning  clerk  of  the 
defendant,  stationed  at  the  Western  avenue  *' holding 
and  inspection  tracks,"  that  his  firm  had  purchased 
the  three  carloads  of  cabbage  in  question  and  that  it 
held  the  bills  of  lading  for  the  same;  that  he  under- 
stood that  the  cars  were  then  standing  on  the  tracks 
at  Western  avenue,  or  were  to  be  placed  there  by  the 
defendant;  that  he  wished  the  railroad  company 
to  place  the  cars  on  the  Morgan  street  team 
tracks,  the  place  they  were  billed  to,  at  once.  The 
clerk  replied  that  the  names  of  the  plaintiffs  did  not 
appear  on  the  railroad  billing  as  consignor  or 
consignee  of  the  cabbage,  and  that  the  rail- 
road company  would  not  place  the  cars  on  the 
Morgan  street  team  tracks  until  the  plaintiffs  brought 
over  to  his  oflSce  the  bills  of  lading.  Mr.  Scovern  re- 
fused to  bring  over  to  the  said  office  the  bills  of  lad- 
ing, and  insisted  that  the  cars  must  be  delivered  to 
the  destination  named  in  the  bills  of  lading.  The 
plaintiffs  also  made  several  verbal  requests  to  the 
same  effect,  and  on  each  occasion  received  practically 
the  same  answer  from  the  railroad  company.  About 
November  2nd,  the  plaintiffs  sent  a  letter  to  the  agent 
of  the  railroad  company  refusing  to  accept  the  cars 
at  Western  avenue,  and  asking  that  they  be  placed  on 
the  Morgan  street  team  tracks.'  On  the  trial  of  the 
case,  over  the  objection  of  the  plaintiff,  the  defendant 
was  allowed  to  prove  that  the  Morgan  street  team 
tracks  were  situated  in  the  heart  of  a  busy  wholesale 
district  on  the  west  side  of  the  city  of  Chicago ;  that 
it  had  limited  trackage  facilities,  and  was  capable  of 
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holding  only  one  hundred  or  one  hundred  and  ten  cars ; 
that  the  railroad  company  used  it  for  the  placement  of 
cars,  the  contents  of  which  were  to  be  unloaded  as 
quickly  as  possible;  that  the  defendant  had  provided 
holding  tracks  at  Western  avenue  in  the  city  of  Chi- 
cago, where  cars  might  be  inspected,  and  either  re- 
consigned  or  diverted  to  other  places,  or  ordered  down 
to  the  Morgan  street  team  tracks  for  immediate  un- 
loading; that  the  plaintiff  and  other  dealers  in  cab- 
bage in  Chicago  were  familiar  with  the  character  of 
the  track  and  the  use  to  which  the  defendant  put  it ; 
that  the  railroad  company,  for  the  purpose  of  pre- 
serving the  character  of  the  Morgan  street  team 
tracks,  and  to  prevent  them  from  becoming  holding 
tracks,  made  the  following  rules: 

* '  Chicago,  Milwaukee  &  St.  Paul  Eailway, 

Local  Freight  Office. 

Chicago,  Nov.  2nd,  1911. 


Chicago,  Illinois. 
Gentlemen : 

On  and  after  Thursday,  November  9,  1911,  all 
carloads  of  potatoes  and  cabbage  will  be  held  on 
Track  #7,  Yard  #1,  Western  Avenue  Yard,  cor- 
ner Grand  and  California  Avenues,  for  inspec- 
tion, ordering  and  diverting. 

No  cars  of  potatoes  or  cabbage  will  be  brought 
to  Yard  #2  (Morgan  Street  Team  Track),  ex- 
cept for  unloading  purposes. 

It  will,  therefore,  be  necessary  for  you  to  ar- 
range in  accordance  with  the  above. 

Please  acknowledge  receipt  of  this  letter,  and 
oblige, 

Yours  truly. 


Agent." 
*' Chicago,  Milwaukee  &  St.  Paul  Railway, 

Sept.  23rd,  1912. 
To  All  Concerned : — 

Commencing  and  including  Wednesday,  Sep- 
tember 25tli,  1912,  all  carloads  of  potatoes  and 
cabbage  will  be  held  at  Track  #1,  Yard  #1,  West- 
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era  Avenue  Station,  for  Inspection,  Ordering  and 
Diverting. 

N.  W.  Pierce, 
Agent. ' ' 

The  defendant  was  further  allowed  to  prove,  over 
the  objection  of  the  plaintiff's,  that  the  plaintiffs,  and 
others  engaged  in  the  sale  of  cabbage  in  the  city  of 
Chicago,  were  familiar  with  the  said  rules. 

After  the  cars  had  remained  at  the  Western  avenue 
''holding  and  inspection  tracks"  for  some  time,  notice, 
as  provided  by  the  statutes  of  Illinois  relating  to  the 
sale  of  unclaimed  perishable  property,  was  given  to 
the  plaintiffs  by  the  defendant,  and  shortly  thereafter 
the  contents  of  the  cars  were  sold  at  public  auction 
by  the  defendant.  The  cabbage  was  then  in  a  damaged 
condition  and  the  sale  netted  but  a  few  dollars. 

The  plaintiff  contends:  (1)  That  the  bills  of  lading 
expressly  designate  Morgan  street  team  tracks  as  the 
destination  of  the  cars,  and  that  the  defendant  did 
not 'complete  its  contract  of  carriage  by  delivering 
the  cars  at  the  Western  avenue  ''holding  and  inspec- 
tion tracks";  that  the  railroad  company,  under  the 
terms  of  its  contract,  had  no  right  to  make  that  place 
the  place  of  delivery  of  the  cars ;  and  that  it  was  error 
for  the  trial  court  to  allow  the  defendant  to  make 
proof  of  the  rules  and  customs  of  the  company,  here- 
tofore referred  to,  for  the  reason  that  the  said  rules 
and  customs  could  not  override  the  express  agree- 
ment of  the  parties;  (2)  that  the  defendant  had  no 
right  to  demand,  as  a  condition  precedent  to  the  place- 
ment of  the  cars  on  the  Morgan  street  team  tracks,  that 
the  plaintiffs  produce  their  bills  of  lading  at  the 
Western  avenue  "holding  and  inspection  tracks,"  and 
that  the  plaintiffs  were  not  obliged  to  present  the  bills 
to  the  railroad  company  until  it  had  completed  its 
contract  and  transported  the  cars  to  the  destination 
named  in  the  bills  of  lading. 

The  defendant  contends:  (1)  That  while  the  des- 
tination named  in  the  bills  of  lading  is  Morgan  street 
team  tracks,  Chicago,  Illinois,  each  of  the  said  bills  also 
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contains  the  provision  that  the  railway  company  is 
to  carry  the  car  ^Uo  its  usual  place  of  delivery  at 
said  destination/'  and  that  the  usual  place  of  de- 
livery for  cars  billed  to  Morgan  street  team  tracks, 
Chicago,  Illinois,  as  shown  by  the  evidence  in  the  case, 
is  the  Western  avenue  **  holding  and  inspection 
tracks";  that  the  defendant,  for  the  purpose  of  ex- 
plaining the  terms  of  the  contract,  had  the  right  to 
show,  by  parol  evidence,  that  the  **  usual  place  of  de- 
livery at  said  destination"  is  the  Western  avenue 
** holding  and  inspection  tracks."  (2)  The  railway 
company  never  refused  at  any  time  to  place  the  cars 
on  the  Morgan  street  team  tracks  for  the  lawful 
holder  of  the  bills  of  lading ;  it  was  ready  and  willing 
at  all  times  to  make  the  placement  on  the  said  tracks 
as  soon  as  the  lawful  holder  of  the  bills  of  lading  pre- 
sented the  same  to  the  reconsigning  clerk  at  the  West- 
ern avenue  ** holding  and  inspection  tracks";  that  the  ' 
said  requirement  was  a  reasonable  one  and  the  de- 
fendant had  the  right  to  make  it  a  condition  precedent 
to  the  placement  of  the  cars  on  the  Morgan  street  team 
tracks. 

In  support  of  its  claim  that  the  Western  avenue 
^* holding  and  inspection  tracks"  is  the  usual  place  of 
delivery  intended  by  the  contract  of  the  parties  in  this 
case,  the  defendant  relies  on  the  provision  in  each 
bill  of  lading  that  the  railway  company  is  to  carry 
the  car  ''to  its  usual  place  of  delivery  ai  said  destina- 
tion J'  It  contends  that  by  rules  and  custom,  well 
known  to  all  shippers,  this  place  is  the  delivery  place 
for  all  cars  of  cabbage  consigned  to  Morgan  street 
team  tracks,  and  that  it  is  the  place  of  delivery  con- 
tracted for  by  the  parties  to  the  bills  of  lading  in  ques- 
tion, as  evidenced  by  the  said  provision  just  quoted. 
The  said  provision  is  plain  and  unambiguous.  It  does 
not  change  the  destination  specifically  named  in  such 
bill.  It  was  intended  to  protect  the  railway  company 
from  being  required  to  deliver  the  cars  at  a  place  at 
the  destination  other  than  its  usual  place  of  delivery. 
The  defendant  carried  the  cars  to  the  Western  avenue 
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^'holding  and  inspection  tracks,"  located  about  two 
and  one-half  miles  from  the  destination  named  in  the 
bills  of  lading.  It  is  clear  that  the  contention  of  the 
defendant,  that  the  Western  avenue  **  holding  and  in- 
spection tracks''  is  the  delivery  place  intended  in  the 
bills  of  lading,  cannot  be  sustained.  The  cars  had  not 
reached  their  destination  at  that  place,  and  the  rail- 
way company,  to  complete  its  contract  of  carriage 
(as  it  admits  in  its  brief),  was  obliged  to  transport 
the  cars  to  the  destination  named  in  the  bills — the 
Morgan  street  team  tracks.  As  the  cars,  when  they 
reached  the  Western  avenue  **  holding  and  inspection 
tracks,"  had  not  reached  their  destination,  the  rail- 
way company,  over  the  objection  of  the  plaintiffs,  had 
no  right  to  make  that  place  the  place  of  delivery,  and 
the  plaintiffs  had  the  right  to  insist  that  the  cars  be 
carried  to  the  usual  place  of  delivery  at  the  Morgan 
street  team  tracks.  The  contracts  between  the  parties 
clearly  specify  that  the  place  of  delivery  shall  be  at 
the  destination  named  in  the  bills  of  lading,  and  it  was 
error  for  the  trial  court  to  admit  the  evidence  offered 
by  the  defendant,  tending  to  prove  that  the  Western 
avenue  ** holding  and  inspection  tracks"  (tracks  not 
located  at  the  specified  destination)  were,  by  rule 
and  custom,  the  delivery  place  for  the  Morgan  street 
team  tracks.  The  law  regarding  the  showing  of  a 
custom  or  usage,  for  the  purpose  of  showing  the  in- 
tention of  the  parties  to  a  contract,  is  very  clearly 
stated  in  the  case  of  Dixon  v.  Dunha7n,  14  111.  324,  326. 
In  that  case  the  court  said:  **No  usage  or  custom  can 
be  admitted  to  vary  or  control  the  express  terms  of 
a  contract,  but  thev  may  be  admitted  to  determine 
that,  which  by  the  contract  is  left  undetermined.  The 
parties,  by  their  contract,  may  abrogate  any  custom, 
no  matter  how  ancient  or  uniform,  but  such  custom 
cannot  abrogate  the  terms  of  a  contract.  Whenever 
there  is  a  conflict,  the  contract  must  control." 

The  defendant  had  no  right  to  demand,  as  a  condi- 
tion precedent  to  the  })lacement  of  the  cars  on  the 
Morgan  street  team  tracks,  that  the  plaintiffs  present 
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their  bills  of  lading  to  the  reconsigning  clerk  at  the 
Western  avenue  ** holding  and  inspection  tracks,"  as 
the  contract  of  carriage,  at  the  time  of  the  demand, 
had  not  been  completed.  When  the  plaintiffs  sought 
the  possession  of  the  goods  at  the  proper  place  of  de- 
livery, the  defendant  would  then,  of  course,  have  a 
right  to  demand  that  the  plaintiffs  present  the  bills 
of  lading  for  the  cars  before  the  company  parted  with 
the  possession  of  the  contents  of  the  same.  The  de- 
fendant strenuously  argues  that  the  necessities  of 
trade  compelled  the  defendant  to  use  the  Morgan 
street  team  tracks  only  as  a  place  for  iinmediate  de- 
livery; that  the  capacity  of  the  same  is  limited,  and 
that  it  would  be  a  great  hardship  to  the  defendant 
and  to  the  shippers  of  perishable  goods,  like  cabbage, 
if  the  company  is  not  allowed  to  preserve  the  charac- 
ter of  the  place  by  reasonable  rules.  Such  an  argu- 
ment cannot  avail  against  the  plain  language  of  the 
contract  in  this  case.  If  the  company  desires  to  give 
a  certain  character  to  the  destination  in  question  in 
this  case,  it  is  well  able  to  do  so  through  the  medium 
of  its  bills  of  lading. 

It  follows  from  what  we  have  said  that  the  defend- 
ant did  not  complete  its  contract  of  carriage  by  de- 
livering the  cars  at  Western  avenue  **  holding  and 
inspection  tracks,"  and  the  refusal  of  the  plaintiffs 
to  produce  their  bills  of  lading  at  that  place  did 
not  affect  the  liability  of  the  defendant  for  its  failure 
to  complete  its  contract.  For  the  reasons  heretofore 
given  by  us  in  this  opinion,  we  hold  that  the  trial  court; 
erred  in  finding  the  issues  for  the  defendant.  The 
judgment  of  the  Municipal  Court  of  Chicago  will  be 
reversed  and  the  cause  remanded. 

Reversed  and  rema/nded. 
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Watson  Fireproof  Window  Company,  Defendant  in 
Error,  t.  £•  A.  Bysdon,  trading  as  £•  A.  Bysdon 
and  Company,  Plaintiff  in  Error. 

Oen.  No.  19,594.   (Not  to  be  reported  in  fall.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  P. 
Raffebtt,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1913.    Affirmed.    Opinion  filed  October  8,  1914. 

Statement  of  the  Case. 

Action  of  the  fourth  class  in  the  Municipal  Court 
of  Chicago  by  Watson  Fireproof  Window  Company 
against  E.  A.  Rysdon,  trading  as  E.  A.  Rysdon  and 
Company,  to  recover  $262.46  alleged  to  be  a  balance  of 
minimum  royalties  due  under  a  written  contract.  The 
cause  was  heard  by  the  court  without  a  jury  and  the 
issues  were  found  for  the  plaintiflF.  To  reverse  a 
judgment  entered  on  the  finding  for  the  amount  of 
plaintiff's  claim,  defendant  prosecutes  a  writ  of  error. 

It  appeared  that  the  plaintiff,  a  New  York  cor- 
poration, was  the  owner  of  letters  patent  from  the 
United  States  Government  for  an  improvement  in  fire- 
proof windows,  and  that  it  entered  into  a  written  **  li- 
cense contract'^  with  the  defendant,  dated  September 
1,  1910.  The  contract  was  signed  at  Chicago,  Illinois, 
and  was  in  substance  as  follows :  Licensor  grants  to 
licensee  shoprights  to  manufacture  at  his  factory  and 
elsewhere,  windows  embodying  the  invention  of  said 
letters  patent  and  the  right  to  sell  the  same  through- 
out the-  United  States  and  territories ;  licensee  agrees 
to  keep  books  of  account  of  each  window  made  and 
sold  and  that  such  books  may  be  inspected  by  licensor ; 
agrees  to  make  bimonthly  reports  and  pay  royalties; 
agrees  to  pay  two  cents  per  Square  foot  of  window 
area  upon  each  window  made  and  sold ;  acknowledges 
the  validity  of  said  letters  patent;  agrees  that  he  will 
not  make  or  sell  any  windows  resembling  said  pat- 
ented window  nor  place  the  same  in  unfair  competi- 
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tion  with  the  licensed  window;  agrees  to  pay  as  a 
TniniimiTn  royalty  $300  per  year,  payable  bimonthly; 
the  agreement  contemplated  the  vigorous  assertion  of 
said  patent  against  infringers,  to  the  end  that  the  li- 
censee would  be  protected  and  the  licensor  agreed  that 
it  would  institute  aU  necessary  suits  and  prosecute  the 
same  to  conclusion,  etc. 

Defendant  urged  as  ground  for  reversal:  (a).  That 
the  plaintiff,  at  the  time  the  said  contract  was  executed, 
was  a  foreign  corporation,  doing  business  in  this 
State,  without  having  complied  with  the  statute  of  this 
State  requiring  foreign  corporations  to  obtain  a  li- 
cense before  doing  business  in  this  State,  and  as  a 
consequence  thereof,  said  contract  was  void  and  no 
action  can  be  maintained  thereon;  (b)  that  the  plain- 
tiff did  not  make  out  a  case  against  the  defendant, 
even  if  the  contract  were  a  valid  one,  since  it  failed 
to  prove  that  the  defendant  was  making  the  patent  de- 
vice in  question;  (c)  that,  even  if  the  contract  were  a 
valid  one,  the  plaintiff  ought  not  to  recover  under  said 
contract,  for  the  reason  that  it  breached  the  contract 
first,  in  that  it  did  not  protect  the  defendant  against 
infringers,  and  permitted  several  firms  to  make  its 
alleged  patent  device  without  interference  or  prose- 
cution by  suits  against  them ;  that  when  it  did  sue  cer- 
tain infringers  it  failed  to  prosecute  such  suits  to  a 
conclusion.  The  last  two  contentions  were  held  to  be 
without  merit  without  discussing  the  evidence. 

J.  H.  Pbrkinson,  for  plaintiff  in  error. 

Bell  &  Cboss,  for  defendant  in  error;  Dblbebt  A. 
Clithebo,  of  counsel. 

Mb.  Justice  Soanlan  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  CoBPOBATioNS,  §  710* — What  dOBs  not  constitute  doing  husiness 
in  violation  of  Foreign  Corporation  Act.  A  foreign  corporation  by 
entering  Into  a  single  written  contract  signed  In  the  city  of  Chicago 

•See  minolfl  Notes  Dlsest,  Vols.  XI  to  XT,  and  Cnmalatlve  Qaarterly,  same 
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whereby  it  granted  to  the  licensee  the  right  to  manufacture  at  his 
factory  and  elsewhere  certain  fire  windows  embodying  an  invention 
owned  by  the  corporation,  and  also  granted  the  right  to  sell  the 
same  throughout  the  United  States  and  territories,  the  corporation 
to  be  paid  royalties  and  a  certain  sum  per  square  foot  of  the  area 
of  each  window  sold,  held  not  to  constitute  doing  business  in  this 
State  in  violation  of  the  Foreign  Corporation  Act  of  1905,  J.  &  A. 
If  2531. 

2.  Corporations,  S  710* — effect  of  single  <ict  of  business  as  violor 
tion  of  Foreign  Corporation  Act.  The  doing  of  a  single  act  of  busi- 
ness in  this  State  does  not  constitute  a  violation  of  the  Foreign 
Corporation  Act  of  1905,  requiring  foreign  corporations  to  obtain  a 
license  in  this  State. 


John  F.  Devine,  Administrator,  Appellee,  t.  L.  Fish 

Furnitnre  Company,  Appellant. 

Gen.  No.  19,618.   (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Thomas 
G.  WiNDES,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term.  1913.      Affirmed.    Opinion  filed  October  8,  1914. 

Statement  of  the  Case. 

Action  by  Jolin  F.  Devine,  administrator  of  the  es- 
tate of  Banford  T.  Sinclair,  deceased,  against  L.  Pish 
Furniture  Company,  Katharine  McCormick,  Eleanor 
Patterson,  Joseph  Medill  Patterson  and  Robert 
Rutherford  McCormick  to  recover  damages  for  the 
death  of  plaintiff's  intestate,  alleged  to  have  been 
caused  by  the  negligence  of  defendants  in  not  main- 
taining sufficient  and  reasonable  means  of  escape  in 
case  of  fire  from  a  building  occupied  by  L.  Fish  Furni- 
ture Company  under  a  lease  from  the  other  de- 
fendants as  trustees.  The  jury  returned  a  verdict 
finding  the  L.  Fish  Furniture  Company  guilty  and  the 
other  defendants  not  guilty  and  a  judgment  for  eighty- 
five  hundred  dollars,  the  amount  of  the  verdict,  was 
entered  against  the  Furniture  Company.  To  reverse 
the  judgment,  the  latter  appeals. 

*8ee  niinoia  Notes  Dlirest,  Vols.  XI  to  XV,  and  Cainiil»tiTe  Qnarterlj,  sam« 
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The  plaintiff's  intestate  was  employed  in  the  ofBce 
on  the  sixth  floor  of  the  appellant's  mercantile  estab- 
lishment and  was  killed  by  a  fire  that  occurred  in  said 
premises  on  March  25,  1910.  Fourteen  persons  were 
working  on  the  sixth  floor  at  the  time  the  fire  broke 
out,  and  eleven  of  them  were  killed.  A  number  of 
suits  were  started  against  appellant  as  a  result  of  the 
fire.  One  of  them  was  decided  by  the  Appellate  Court 
in  Hunt  v.  L.  Fish  Furniture  Co.,  187  111.  App.  326. 
The  statement  of  the  court  in  the  present  case  refers 
to  the  statement  of  facts  in  that  case  as  serving  the 
same  office  for  the  opinion  in  this  case,  so  far  as  the 
evidence  is  concerned,  on  account  of  there  being  an 
agreement  between  counsel  that  the  evidence  in  that 
case  is  substantially  the  same  as  in  the  case  at  bar. 
As  the  declarations  in  the  two  cases  are  not  the  same, 
that  part  of  the  said  statement  referring  to  the 
declaration  may  be  disregarded. 

Miller,  Gorham  &  Wales,  for  appellant. 

James  L.  Bynxjm  and  Charles  C.  Spencer,  for  ap- 
pellee; Bernhardt  Frank,  of  counsel. 

Mr.  Justice  Soanlan  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Masteb  and  sebyant,  S  795* — when  inBtrucHon  as  to  liaWity 
under  Factory  Act  may  "be  refused.  In  an  action  to  recover  for  the 
death  of  an  employee  by  fire  in  defendant's  building  alleged  to  have 
resulted  from  failure  of  defendant  to  provide  means  of  egress  as 
required  by  section  14  of  the  Factory  Act,  Kurd's  R.  S.  1912,  ch. 
48,  p.  1131,  J.  &  A.  f  5404,  refusal  of  court  to  Instruct  the  Jury  that 
defendant  was  not  liable  unless  it  had  been  notified  by  the  Chief 
State  Factory  Inspector  or  his  deputy  that  the  means  of  egress 
were  insufficient  and  unreasonable,  and  had  specified  the  necessary 
changes,  held  not  error. 

2.  Master  and  servant,  §  801* — when  instruction  not  in  language 
0/  Factory  Act  not  erroneous.  In  an  action  for  the  death  of  an 
employee  based  on  a  violation  of  section  14  of  the  Factory  Act,  J. 
ft  A.  T  6404,  an  instruction  giving  the  legal  effect  of  the  statute 
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Instead  of     using  the  exact  language  of  the  statute,  held  not  er- 
roneous. 

3.  Instructions,  §  38* — when  may  not  he  given  in  language  of 
statute,  A  court  in  instructing  a  jury  as  to  a  statute  is  not  com- 
pelled to  quote  the  statute  verbatim,  but  may  instruct  the  Jury  as 
to  the  legal  effect  of  the  same;  and  in  cases  where  there  is  anything 
in  the  language  of  the  statute  calculated  to  mislead  the  Jury  as  to 
the  law,  the  latter  method  is  to  be  preferred. 

4.  Masteb  and  servant,  §  801* — when  instruction  as  to  what 
constitutes  compliance  toith  Factory  Act  correct.  An  instruction 
telling  the  Jury  that  the  duty  of  the  defendant  under  section  14  of 
the  Factory  Act,  J.  &  A.  f  5404,  is  not  fulfilled  by  providing  any 
number  of  means  of  egress,  if  they  believe  from  the  evidence  that 
the  means  of  escape  provided  are  not  sufficient  and  reasonable 
means  of  escape  in  case  of  fire,  held  to  correctly  state  the  law. 

5.  Master  and  servant,  §  801* — when  instruction  on  duty  of 
employer  to  provide  means  of  escape  in  case  of  fire  not  erroneous. 
An  Instruction  quoting  section  14  of  the  Factory  Act  verbatim  and 
then  stating,  "and  by  reason  of  such  statute,  it  then  and  there 
became  the  duty  of  said  defendants  and  all  of  them  to  provide  such 
building  with  reasonable  and  sufficient  means  of  escape  in  case  of 
fire,"  held  not  erroneous  for  the  reason  that  it  did  not  add  to  the 
latter  part  of  the  instruction  the  statutory  words,  "by  more  than 
one  means  of  egress." 

6.  Master  and  servant,  §  777* — when  requested  instruction  prop- 
erly refused  as  misleading.  A  requested  instruction  to  the  effect 
that  the  employer  is  not  an  insurer  of  the  safety  of  the  deceased 
employee,  held  properly  refused  as  calculated  to  confuse  and  mis- 
lead the  Jury  where  plaintiff  did  not  contend  that  defendant  was 
liable  as  an  insurer. 

7.  Master  and  servant,  S  801* — when  requested  instruction 
properly  refused.  In  an  action  for  the  death  of  an  employee  based 
on  a  violation  of  section  14  of  the  Factory  Act,  J.  &  A.  f  5404,  an 
instruction  offered  by  defendant,  which  told  the  Jury  as  a  matter  of 
law  that  if  they  found  from  the  evidence  that  the  defendant  had 
at  the  time  of  the  fire  provided  the  building  with  sufficient  and 
reasonable  means  of  escape  in  case  of  fire  by  more  than  one  means 
of  egress,  and  that  such  means  of  escape  were  at  the  time  of  the 
fire  plainly  marked  and  free  from  any  obstruction  interfering  with 
access  thereto,  then  the  said  defendant  cannot  be  held  liable  because 
the  fire  originated  in  the  part  of  the  building  where  such  means  ot 
escape  were  located  and  thus  cut  off  access  to  such  means  of  escape, 
but  in  that  event  they  must  find  the  defendant  not  guilty,  held 
properly  refused  for  the  reason  it  was  misleading  aud  argument- 
ative, and  that  it  assumed  that  the  means  of  escape  were  cut  off 
to  the  employee  by  the  fire  and  not  by  alleged  obstructions;  and 
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held  that  it  was  erroneous  also  for  the  reason  that  it  called  upon 
the  court  to  hold  that  the  statute  was  complied  with  if  more  than 
one  means  of  egress  were  provided  for,  and  such  means  of  escape 
were  plainly  marked  and  free  from  any  obstruction. 

8.  Appeal  and  error,  §  1463* — tohen  refusal  to  exclude  testimony 
harmless.  Refusal  of  court  to  strike  out  testimony  of  a  witness 
and  refusal  to  instruct  the  Jury  to  disregard  the  same  on  the  ground 
of  its  incompetency,  held  not  prejudicial  where  the  admission  of 
the  testimony  could  not  have  harmed  the  complaining  party. 


Alice  O.  Boherty,  Administratrix,  Plaintiff  in  Error, 
y.  Chicago  Railways  Company,  Defendant  in  Er- 
ror. 

Oen.  No.  19,628.   (Not  to  be  reported  in  fall.) 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Adelob  J. 
Petit,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1913.  Reversed  and  remanded.  Opinion  filed 
October  8,  1914. 

Statement  of  the  Case. 

Action  by  Alice  G.  Roherty,  administratrix  de  bonis 
non  of  the  estate  of  Hugh  D.  Roherty,  deceased, 
against  Chicago  Railways  Company  to  recover  dam- 
ages for  wrongfully  causing  the  death  of  plaintiff's 
intestate.  The  death  of  the  deceased  was  claimed  to 
have  resulted  from  one  of  defendant's  cars  running 
into  a  wagon  in  which  he  was  riding  at  the  time  he 
was  crossing  the  tracks  of  defendant  at  a  street  inter- 
section. A  trial  was  had  before  the  court  and  a  jury 
and  a  verdict  was  returned  in  favor  of  defendant.  To 
reverse  the  judgment  entered  on  the  verdict,  plain- 
tiff prosecutes  a  writ  of  error. 

George  H.  Mason^  for  plaintiff  in  error. 

Philip  Rosenthal  and  Alfbbd  B.  Davis,  for  de- 
fendant in  error;  John  E.  Guilliams  and  Frank  L. 
Krtete,  of  counsel. 
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Mr.  Justice  Scanlan  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Trial,  §  130* — when  remarks  of  counsel  improper  and  prejudi" 
cial.  Where,  on  cross-examination  of  one  of  defendant's  witnesses, 
plaintiff's  counsel  brought  out  the  fact  that  he  had  talked  with  the 
witness  in  the  corridor  of  the  court,  and  that  the  witness  aftei 
being  informed  that  counsel  represented  plaintift  refused  to  tell 
him  what  he  knew  about  the  facts  of  the  case,  and  defendant's 
counsel  in  his  argument  to  the  Jury  persisted,  after  objections  sus- 
tained thereto,  in  arguing  that  the  purpose  of  counsel  for  plaintiff 
in  talking  with  the  witness  was  to  Induce  him  to  change  his  testi- 
mony, held  that  the  remarks  of  counsel  were  highly  improper  as 
the  evidence  did  not  sustain  the  charge  made  against  plaintiff's 
counsel,  and  held  that  the  remarks  were  prejudicial. 

2.  Trial,  §  47 ♦ — when  remarks  of  court  prejudicial.  A  remark  of 
the  trial  Judge  Intimating  that  counsel  for  plaintiff  was  wasting 
time  in  asking  a  certain  question  of  defendant's  witness  on  cross- 
examination,  and  after  exception  taken  to  the  remark,  a  further 
remark  to  plaintiff's  counsel  that  at  the  conclusion  of  the  trial  he 
would  expect  counsel  to  wait  until  he  had  an  opportunity  to  discuss 
further  the  matters  of  his  objection,  held  prejudicial  as  tending  to 
unduly  disparage  plaintiff's  counsel  in  the  eyes  of  the  Jury,  it  ap- 
pearing that  the  question  asked  on  cross-examination  was  proper, 
and  that  the  Jury  would  have  understood  from  the  language  used 
by  the  court,  that  plaintiff's  counsel  was  not  only  wasting  time  but 
that  he  was  disrespectful  in  his  conduct  towards  the  court,  and  that 
the  court  was  intimating  that  he  would  punish  him  for  contempt 
at  the  conclusion  of  the  trial. 

3.  WrrNEssES,  §  283* — when  permitting  improper  cross-examina^ 
tion  prejudicial.  In  an  action  for  wrongful  death,  permitting 
counsel  for  defendant  to  ask  questions  of  one  of  plaintiff's  witnesses 
on  cross-examination  for  the  purpose  of  showing  that  the  witness, 
a  married  man,  was  living  with  a  woman  other  than  his  wife  in  a 
state  of  adultery,  held  prejudicial  error. 
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The  People  of  the  State  of  Illinois  ex  reL  Winifred  E. 
White,  Defendant  in  Error,  v.  Marion  H.  Culver 
and  Morton  T.  Culver,  Plaintiffs  in  Error. 

Gen.  No.  19,642.    (Not  to  be  reported  in  full.) 

Error  to  the  Superior  Court  of  Cook  county;  the  Hon.  Charles 
M.  FoGLL,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1913.  Reversed  and  remanded.  Opinion  filed 
October  8,  1914. 

Statement  of  the  Case. 

Petition  by  Winifred  E.  White  in  the  name  of  the 
People  of  the  State  of  Illinois  against  Marion  H.  Cul- 
ver and  Morton  T.  Culver  for  a  writ  of  habeas  corpus 
to  obtain  the  possession  and  custody  of  Dorothy  Vera 
White,  a  young  child,  the  daughter  of  relatrix.  The 
court  found  the  issues  in  favor  of  the  relatrix  and 
ordered  the  respondents  to  deliver  the  child  to  her 
in  open  court.  From  a  judgment  entered  on  the  find- 
ings, respondents  prosecute  a  writ  of  error. 

Culver,  Byron  &  Culver,  for  plaintiffs  in  error. 

Winifred  E.  White,  pro  se. 

Mr.  Justice  Scanlan  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Infants,  §  4* — right  of  parent  to  custody  of  child.  The  right 
of  parents  to  the  custody  of  a  child  is  not  an  absolute  one  that  is 
accorded  to  them  under  any  and  all  circumstances;  it  may  be  taken 
away  for  good  and  sufficient  cause  by  the  paramount  right  of  the 
State  to  insist  that  the  safety,  morals,  health  or  happiness  of 
the  child  be  not  endangered. 

2.  Infants,  §  4* — when  evidence  insufficient  to  sustain  finding  as 
to  custody  of  child.  In  a  habeas  corpus  proceeding  by  the  mother 
for  the  custody  of  her  child,  a  finding  that  she  was  legally  entitled 
to  its  custody  held  not  warranted  by  the  eyidence,  in  view  of  the 
testimony  as  to  the  fitness  of  the  mother,  which  showed  she  did 
not  possess  the  essential  moral  character  required. 
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City  of  Chicago  v.  Logan  Square  Motor  Club,  189  111.  App.  142. 


City  of  Chicago,  Defendant  in  Error,  y.  Logan  Sqnare 

Motor  Clnb,  Plaintiff  in  Error. 

Gen.  No.  19,702.    (Not  to  be  reported  in  f nil.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Sheridan  E. 
Fry,  Judge,  prei^ldlng.  Heard  in  the  Branch  Appellate  Court  at  the 
October  term,  1913.  AfDrmed.  Opinion  filed  October  8,  1914.  Re- 
hearing denied  October  20,  1914. 

Statement  of  the  Case. 

Proceeding  brought  by  the  City  of  Chicago  against 
the  Logan  Square  Motor  Club  for  operating  and  main- 
taining a  garage  without  a  license  in  violation  of  seo-  ^ 
tion  2684  of  the  Municipal  Code  of  Chicago  of  1911. 
Sections  2683,  2684  and  2695  of  said  Code,  are  as 
follows : 

** Section  2683.  The  word  'garage'  as  used  in  this 
article  shall  be  held  to  mean,  and  is  hereby  defined 
as  meaning,  any  bam,  stable,  building  or  other  place 
within  the  city  where  automobiles,  auto  cars  or  any 
similar  self-propelled  vehicles  are  kept'or  let  for  hire  or 
reward  to  any  person,  whether  such  vehicle  be  so  hired 
out  or  let  with  or  without  an  operator  for  same,  or 
where  such  vehicles  are  kept  ready  for  use  and  where 
rent  is  paid  to  the  keeper  thereof  for  such  keeping/* 

*  *  Section  2684.  No  person,  firm  or  corporation  shall 
keep,  conduct  or  operate  a  garage  in  this  city  without 
first  obtaining  a  license  so  to  do  in  the  manner  herein- 
after provided,  and  it  shall  not  be  lawful  for  any  per- 
son, firm  or  corporation  to  locate,  build,  construct  or 
maintain  any  garage  within  two  hundred  feet 
of  any  building  used  as  and  for  a  hospital, 
church,  or  public  or  parochial  school,  or  the 
grounds  thereof,  nor  shall  any  person,  firm  or 
corporation  locate,  build,  construct  or  maintain 
any  garage  in  the  city  in  any  block  in  which  two- 
thirds  of  the  buildings  on  both  sides  of  the  street  are 
used  exclusively  for  residence  purposes,  or  within  100 
feet  of  any  such  street  in  any  such  block,  without  the 
written  consent  of  a  majority  of  the  property  owners 
according  to  frontage  on  both  sides  of  the  street. 
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**Snch  written  consent  shall  be  obtained  and  filed 
with  the  commissioner  of  buildings  before  a  permit 
is  issued  for  the  construction  of  any  such  building; 
provided,  that  in  determining  whether  two-thirds  of  the 
buildings  on  both  sides  of  such  street  are  used  exclu- 
sively for  residence  purposes,  any  building  fronting 
upon  another  street  and  located  upon  a  corner  lot  shall 
not  be  considered;  and  provided,  further,  that  the 
word  *  block,  ^  as  used  in  this  section,  shall  not  be  held 
to  mean  a  square,  but  shall  be  held  to  embrace  only 
that  part  of  the  street  in  question  which  lies  between 
the  two  nearest  intersecting  streets,  one  on  either  side 
of  the  lot  on  which  said  garage  is  to  be  located,  built, 
constructed  or  maintained." 

''Section  2695.  Any  person  violating  any  of  the 
provisions  of  this  article,  where  the  penalty  is  not 
otherwise  herein  provided  for,  shall  be  fined  not  less 
than  five  dollars  nor  more  than  one  hundred  dollars 
for  each  offense,  and  his  license  shall  be  subject  to 
revocation  by  the  mayor.'' 

The  case  was  tried  by  the  court  without  a  jury.  The 
defendant  in  error  was  found  guilty  of  a  violation 
of  the  ordinance  and  a  fine  of  fifty  dollars  was  as- 
sessed. To  reverse  a  judgment  entered  on  the  finding, 
defendant  prosecutes  a^writ  of  error. 

The  facts  showed  that  the  defendant  was  organized 
as  a  corporation  not  for  profit,  the  purposes  of  the 
corporation  being  *'to  organize  and  maintain  a  social 
club  for  the  encouragement  of  motoring  and  for  the 
mutual  benefit  thereof,  to  own,  run  and  maintain  a 
clubhouse  and  garage  to  be  enjoyed  by  the  members 
of  the  club,"  and  that  certain  persons  were  made  offi- 
cers of  the  corporation.  A  few  months  prior  to  the  in- 
corporation of  the  defendant,  the  Logan  Square 
Motor  Car  Company,  a  corporation  for  profit,  was 
incorporated  with  the  same  officers.  Both  of  the  cor- 
porations occupied  .  the  same  premises,  which  were 
owned  by  the  wife  of  the  vice-president  of  the  defend- 
ant. The  garage  building  occupied  two  lots  and  had  a 
large  entrance.     The  defendant  corporation  occupied 
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the  front  part  of  the  building  except  a  small  space 
which  it  allowed  the  Logan  Square  Motor  Car  Com- 
pany to  use  in  its  business.  The  rear  of  the  building 
was  occupied  by  the  latter  corporation  as  repair  rooms 
for  cars.  The  defendant  had  no  clubhouse  or  club- 
quarters  except  the  premises  in  question.  In  order 
to  become  a  member  of  the  club  a  person  signed  an  ap- 
plication card  agreeing  to  pay  the  club  fifteen  dollars 
per  month  as  dues.  He  then  had  the  right  to  immedi- 
ately put  his  car  in  the  garage  whether  it  was  a 
pleasure  car  or  a  business  truck.  It  also  appeared 
that  no  application  for  membership  had  been  rejected 
and  no  investigation  ever  made  of  any  applicant;  that 
the  only  social  affair  given  was  a  motor  run  that  was 
participated  in  by  four  persons  who  were  interested 
in  the  Logan  Square  Motor  Company,  and  that  the 
only  privilege  enjoyed  by  a  member  was  the  right  to 
keep  his  car  in  the  club  garage. 

Defendant  contended  that  it  was  not  a  business  or- 
ganization conducting  an  establishment  sought  to  be 
reached  by  the  ordinance,  but  that  it  was  a  social  organ- 
ization of  citizens,  and  that  a  license  was  only  required 
for  a  public  garage  in  the  nature  of  a  public  livery 
stable.  The  plaintiff  contended  that  the  defendant 
was  organized  and  maintained  as  a  subterfuge  to  per- 
mit the  operation  of  the  garage  without  a  license ;  and 
that  even  if  it  is  conceded  to  be  a  bona  fide  club  it  is 
required  to  procure  a  license  to  maintain  its  garage. 

William  H.  Sexton  and  James  S.  McInerney,  for 
defendant  in  error;  Richard  E.  Kbopp  and  Albert  J. 
W.  Appell,  of  counsel. 

Brundage,  Landon  &  Holt,  for  plaintiff  in  error; 
Robert  N.  Holt,  of  counsel. 

Mr.  Justice  Scanlan  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Deelsion. 

Automobiles  and  oabaoes,  §  5* — lohat  constitutes  garage  toithin 
meaning  of  ordinance  requiring  a  license.  A  motor  club  organized 
as  a  corporation  not  for  profit,  to  own,  run  and  maintain  a  club- 
house and  garage  to  be  enjoyed  by  members  of  the  club,  held  under 
the  facts  of  the  case  to  be  maintaining  a  garage  within  the  meaning 
of  a  city  ordinance  requiring  a  garage  license. 


Morris  Goldstein,  Defendant  in  Error,  y.  Israel  Hnl- 

ler,  Flaintifr  in  Error. 

Gen.  No.  18,313.   (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Rurus  P. 
Robinson,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1913.    AfiCLrmed.    Opinion  filed  October  13,  1914. 

Statement  of  the  Case. 

Action  by  Morris  Goldstein  against  Israel  Muller 
to  recover  $259.  A  part  of  said  sum  was  alleged  to  be 
due  plaintiff  as  an  overpayment  on  a  contract  for 
work  and  materials  furnished  by  defendant;  another 
part  was  claimed  to  be  a  balance  due  for  carpenter 
work  done  by  plaintiff  for  defendant  under  another 
contract;  and  the  balance  was  claimed  to  be  due  for 
other  work  and  materials  furnished  to  defendant  by 
plaintiff.  Defendant  claimed  he  was  not  liable  for 
anything  set  forth  in  plaintiff's  statement  of  claim, 
and  filed  a  counterclaim  for  the  amount  of  $300.  The 
cause  was  tried  by  the  court  without  a  jury  and  plain- 
tiff had  judgment  for  $188.  To  reverse  the  judgment, 
defendant  prosecutes  a  writ  of  error. 

Blum  &  Blum,  for  plaintiff  in  error. 

Kaplan  &  Kaplan,  for  defendant  in  error. 
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Guggenheim  v.  Guggenheim,  189  III.  App.  146. 

Mb.  Presiding  Justice  Brown  delivered  the  opin- 
ion of  the  court. 

Abstract  of  the  Decision. 

1.  Appeal  and  ebbob,  §  1488* — when  admission  of  incompetent 
evidence  not  cause  for  reversal.  In  a  case  tried  by  the  court  with- 
out a  jury,  the  admission  of  Incompetent  evidence  is  not  sufficient 
cause  for  reversal,  since  the  court  will  be  presumed  to  have  formed 
his  conclusion  upon  the  competent  evidence  only. 

2.  Evidence,  S  476* — determination  of  preponderance.  In  de- 
termining the  preponderance  of  the  evidence,  there  is  no  hard  and 
fast  rule  which  forbids  a  trial  court  from  believing  one  witness 
rather  than  two  othefs  that  contradict  him;  it  all  depends  on  the 
circumstances,  the  witnesses  and  the  nature  of  the  testimony. 


Grace  B.  Ouggenheim,  Appellant,  y.  William  Onggen- 

heim,  Appellee. 

Gen.  No.  19,316. 

1.  DivoBCE,  §  67* — when  lack  of  prescribed  residence  of  com- 
plainant foill  not  justify  vacation  of  decree.  Where. a  divorce  la 
granted  by  a  court  having  general  jurisdiction  of  the  subject  of 
divorce,  in  a  jurisdiction  where  a  bona  fide  residence  of  the  com- 
plainant is  a  prerequisite  to  the  right  to  a  decree  or  to  any  correct 
action  by  the  court  with  respect  thereta,  and  the  complainant's  bill 
alleges  such  residence,  and  the  court  finds  as  a  fact  that  it  exists, 
a  eourt  of  equity  is  not  justified,  in  either  a  direct  or  a  collateral 
proceeding,  in  vacating  such  decree  of  divorce  at  the  suit  of  such 
complainant,  who  participated  in  fraudulently  procuring  such  er- 
roneous finding,  after  the  lapse  of  a  long  interval,  during  which 
such  complainant  acted  on  the  assumption  of  the  validity  of  such 
decree  and  the  other  divorced  spouse  married  an  Innocent  party, 
there  having  been  issue  of  such  marriage. 

2.  Judgment,  §  306* — when  judgment  or  decree  will  not  he  vacated 
in  equity.  Where  the  record  discloses  jurisdiction  of  both  the 
parties  and  the  subject-matter,  a  bill  to  vacate  a  judgment  or  a 
decree  is  subject  to  all  the  usual  rules  as  to  equitable  limitation  and 
equitable  estoppel,  and  want  of  clean  hands,  laches,  estoppel  and 
the  Intervening  rights  of  third  parties  may  defeat  the  bill. 

•8e«  nilnols  Notes  Digest,  Vols.  XI  to  XV,  and  Comulfttlve  Qiuwterly,  gams 
toDic  and  section  number. 
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Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Oscab 
E.  HEAitD,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1913.    Affirmed.    Opinion  filed  October  13,  1914. 

Charles  J.  Trainor,  for  appellant ;  John  J.  Lordan, 
of  counsel. 

Newman,  Lbvinson,  Becker  &  Cleveland,  for  ap- 
pellee; S.  S.  Gregory,  of  counsel. 

Mr.  Presiding  Justice  Brown  delivered  the  opinion 
of  the  court. 

That  which  the  court  below  was  asked  in  this  case 
to  do  was  to  vacate  a  decree  of  divorce  obtained  by  a 
fraud  on  the  court  granting  it,  perpetrated  with  the 
•knowledge  and  active  participation  of  the  person  now 
seeking  the  vacation.  This  request  to  set  aside  a 
decree  obtained  on  the  demand  of  the  present  suitor 
was  made  more  than  eight  years  after  the  decree  was 
rendered,  during  which  eight  years  no  new  fact  had 
come  to  her  knowledge,  bettering  her  case  for  disturb- 
ing the  decree,  but  during  which  she  herself  had  mar- 
ried again  and  again  been  separated  from  a  husband 
(the  third,  the  defendant  In  this  case  being  the  second 
from  whom  she  had  been  divorced  after  her  marriage), 
and  during  which  the  defendant  has  also  married  a 
wife  with  whom  he  is  now  living  and  by  whom  he  has 
a  child.  And  the  evidence  would  certainly  lead  one  to 
suspect  that  this  request  is  made  because  the  wealth 
of  the  defendant,  in  the  opinion  of  the  suitor,  renders 
it  proper  that  she  should  receive  more  than  the  $150,- 
000  of  alimony  which  she  accepted  after  the  supposed 
fraudulent  divorce  had  been  obtained. 

It  seems  to  us  that  it  can  hardly  be  seriously  con- 
tended that  the  complainant  comes  into  court  in  this 
case  with  clean  hands,  or  that  she  is  not  seeking  relief 
from  the  results  of  her  own  wrongful  act,  or  that  she 
has  not  been  guilty  of  laches,  or  that  many  of  the 
elements  of  equitable  estoppel,  which  in  an  ordinary 
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suit  in  equity  would  prevent  relief  upon  her  present 
bill,  are  not  present. 

It  may  be  said,  however,  that  as  this  is  a  divorce 
proceeding  it  stands  upon  a  different  ground  from  an 
ordinary  equitable  action,  in  that  there  is  a  public 
interest  against  the  allowance  and  the  effectiveness 
of  collusive  and  fraudulent  divorces.  Undoubtedly 
there  is  such  a  public  interest,  but  we  fail  to  see  how 
it  could  be  advanced  in  circumstances  like  this  by  in- 
flicting, at  the  request  of  this  complainant,  irreparable 
wrong  on  innocent  third  persons. 

The  considerations  that  we  have  named  seem  to  us 
amply  sufficient  to  determine  this  matter,  unless  the 
complainant  has  established  to  our  satisfaction  the 
position  on  which  she  primarily  relies,  that  the  decree 
of  divorce  by  virtue  of  the  fraud  put  on  the  court,  in 
relation  to  her  residence  in  Illinois  at  the  time  she 
brought  the  bill  for  a  divorce,  as  going  to  the  jurisdic- 
tion of  the  action,  rendered  the  decree  not  merely 
voidable  but  void,  so  that  no  other  decision  than  that 
asked  by  her,  that  it  should  so  be  declared,  is  legally 
possible.  This  she  has  not  done.  It  would  be  need- 
less to  elaborate  and  distinguish  the  many  and  diverse 
statements  to  be  found  in  the  books  concerning  the 
nullity  and  utter  invalidity  of  a  decree  obtained 
when  jurisdiction  of  the  parties  and  jurisdiction  of  the 
subject-matter  are  not  combined  in  the  court  entering 
it.  For  the  one  party  to  this  litigation  an  attempt  to 
justify  our  view  would  be  doubtless  ineffective ;  for  the 
other  useless.  We  prefer  simply  to  state  our  conclu- 
sion strictly  within  the  narrow  limits  required  in  the 
present  case  and  to  cite  a  few  of  the  many  cases  which 
we  think  are  in  general  accord  with  our  position.  It 
is  this:  Where  in  a  divorce  suit  the  court  assuming 
to  grant  the  divorce  has  general  jurisdiction  of  the 
subject  of  divorce,  but  by  the  statutory  law  bona  fide 
residence  of  the  complaining  party  in  the  jurisdiction 
is  one  requisite  for  the  right  to  the  divorce,  or  to  any 
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correct  action  of  the  court  thereon,  and  where  a  bill 
brought  for  a  divorce  contains  an  allegation  of  such 
residence  by  the  complaining  party,  and  the  court  finds 
as  a  fact  that  it  exists,  then  in  neither  a  direct  nor 
collateral  proceeding  attacking  that  decree  as  void,  is 
a  court  of  equity  obliged  or  justified  in  so  declaring 
it,  or  in  vacating  or  setting  it  aside,  at  the  instance  of 
a  complaining  party,  who  has  secured  or  participated 
in  the  false  finding  as  to  residence,  after  a  long 
interval  of  time  has  elapsed,  in  which  interval  that 
party  has  him  or  herself  deliberately  acted  on  the 
assumption  that  the  decree  is  valid  and  contracted 
another  marriage;  and  in  which  interval  the  other 
party  has  contracted  marital  relations  with  an  inno- 
cent party  and  there  has  been  issue  of  such  marriage. 

This  is  all  that  this  case  demands  in  the  way  of  an 
opinion.  We  limit  our  decision  to  it,  and  the  state- 
ment of  a  broader  principle  or  doctrine  of  the  law  may 
be  dispensed  with;  but  we  will  note  that  we  think  it 
but  a  particular  example  of  that  which  we  deem  to  be 
the  doctrine  of  the  Supreme  Court  of  Illinois — ^that 
where  the  record  on  its  face  purports  to  show  juris- 
diction of  the  parties  and  of  the  subject-matter,  a  bill 
to  vacate  a  judgment  or  decree  is  subject  to  all  the 
rules  of  equitable  limitation  and  equitable  estoppel 
which  attend  the  usual  practice  in  equity,  and  want  of 
clean  hands,  laches,  estoppel,  or  the  supervening  or 
intervening  rights  of  third  parties  may  defeat  the  bill. 

In  line  with  the  conclusion  that  we  have  reached  on 
the  law,  we  may  cite  as  in  point  in  one  or  another 
aspect  of  the  case,  as  we  believe :  Mooney  v.  Valenty- 
novicz,  255  111.  118;  Mohler  v.  Shank's  Estate,  93 
Iowa  273 ;  Nichols  v.  Nichols,  25  N.  J.  Eq.  60 ;  Yorston 
V.  Yorston,  32  N.  J.  Eq.  495-506;  Singer  v.  Singer, 
41  Barbour  (N.  Y.),  139;  Edson  v.  Edson,  108  Mass. 
590;  /S/oem  V.  Sloan,  102  111.  581;  Whittaker  v.  Whit- 
taker,  151  lU.  266;  Maher  v.  Title  Guarantee  &  Trust 
Co.,  95  111.  App.  365;  In  re  Ellis'  Estate,  55  Minn. 
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401 ;  Hurley  v.  Hurletj,  117  Iowa  621 ;  Elliott  v.  WohU 
prom,  55  Cal.  384;  Bledsoe  v.  Seaman,  77  Kan.  679; 
Webster  v.  Webster,  54  Iowa  153;  In  re  Morrisson, 
52  Hun  (N.  Y.)  102;  Karren  v.  Karren,  25  Utah  87; 
Hubbard  v.  Hubbard,  19  Colo.  13;  Arthur  v.  Israel, 
15  Colo.  147;  Turpin  v.  Turpin  (Tenn.),  58  S.  W.  Rep. 
763 ;  McNeil  v.  McNeil,  78  Fed.  834. 

We  are  not  unmindful  that  our  view  of  the  facts 
is  not  that  presented  by  the  arguments  for  the  appel- 
lant. We  have  formed  it  for  ourselves  from  the  record 
before  us.  No  possible  good  purpose  would  be  served 
by  a  discussion  here  of  the  unsavory  details  of  this 
scandalous  proceeding.  The  court  below,  as  shown 
by  its  rulings,  first  on  the  pleadings  and  then  on  the 
evidence  offered  and  the  plea  adjudged  good,  held 
that  the  participation  of  the  complainant  in  the  alleged 
fraud  and  the  marriage  and  issue  of  the  defendant 
since  the  decree  attacked  were  a  good  defense — that 
is,  that  the  combination  of  the  doctrines  concerning 
clean  hands,  of  estoppel  and  of  the  intervening  rights, 
and  interests  of  innocent  third  parties,  made,  under 
the  evidence,  a  complete  and  effective  defense  to  the 
bill.  With  this  we  agree,  and  it  renders  unnecessary, 
in  our  opinion,  the  discussion  of  technical  questions 
of  equity  pleading  and  the  cross-errors  assigned  by 
the  defendant. 

The  decree  of  the  Circuit  Court  dismissing  the  bill 
is  affirmed. 

Affirmed. 
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Oraee  B.  Ouggenlieiin,  Plaintiff  in  Error,  y.  William 
Guggenheim,  Defendant  in  Error. 

Gen.  No-  17,147. 

DivoBCE,  §  59a* — when  court  without  jurisdiction  to  vacate, 
Where  a  decree  of  divorce  is  final,  not  void  on  its  face  but  regular 
and  valid,  the  court  has  no  jurisdiction  to  vacate  or  set  it  aside 
after  the  term  at  which  it  was  entered. 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Lockwood 
Honors,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1911.    Affirmed.    Opinion  filed  October  13,  1914. 

Charles  J.  Trainob,  for  plaintiff  in  error;  John 
J.  LoRDAN,  of  counsel. 

Jacob  Newman  and  Chester  E.  Cleveland,  Amici 
Curiae. 

Mb.  Presiding  Justice  Brown  delivered  the  opinion 
of  the  court. 

This  writ  of  error  is  sued  out  to  reverse  an  order  of 
the  Circuit  Court  of  Cook  county  entered  December 
17,  1909,  denying  the  motion  of  the  plaintiff  in  error, 
made  on  that  date,  for  leave  to  file  a  certain  petition 
(theretofore  on  November  19,  1909,  first  tendered  and 
exhibited  to  the  court)  of  Grace  B.  Guggenheim,  pray- 
ing that  an  order  might  be  entered  in  a  cause  entitled 
Grace  B.  Guggenheim  v.  William  Guggenheim,  begun 
by  the  said  petitioner  as  complainant  in  the  Circuit 
Court  of  Cook  county  February  16, 1901,  for  a  divorce, 
revoking  the  decree  of  divorce  entered  in  said  cause 
on  March  20,  1901,  declaring  it  to  be  a  nullity  and 
expunging  it  from  the  records  of  the  court. 

If  we  felt  ourselves  at  liberty  to  enter  into  the  merits 
of  the  cause  or  thought  that  the  court  below  should 
have  done  so,  reference  to  the  matters  recited  in  the 

-  —  -         m 
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opinion  filed  contemporaneously  with  this  in  the 
appeal  of  Grace  B.  Guggenheim  v.  William  Guggen- 
heim, numbef  19,316  in  this  court,  ante,  p.  146,  would  be 

necessary.  They  are  not,  however,  material  in  this 
cause.  The  decree  of  divorce  of  February  16,  1901, 
was  a  final  decree.  It  was  not  void  on  its  face,  but  reg- 
ular and  valid,  and  the  Circuit  Court  had  no  jurisdic- 
tion to  vacate  or  set  it  aside  after  the  expiration  of  the 
term  at  which  it  was  entered.  The  court  had  lost 
jurisdiction  of  the  case. 

In  Ernst  Tosetti  Brewing  Co.  v.  Koehler,  200  HI. 
369,  the  court  said  in  a  case  where  fraud  in  the  pro- 
curement of  a  decree  was  alleged:  **The  proper 
method  of  impeaching  and  setting  aside  a  decree 
after  the  term  is  to  file  an  original  bill  in  the  nature  of 
a  bill  of  review,  when  such  decree  may  be  set  aside, 
reversed  or  modified,  according  to  the  equities  of  the 
parties.**  This  is  the  course  the  plaintiff  in  error 
here  subsequently  followed,  but  in  which,  she  was  de- 
feated on  general  principles  of  equity  jurisprudence, 
Guggenheim  v.  Guggenheim,  No.  19,316,  in  this  court, 
ante,  p.  146,  in  Gaucher  v.  Patterson,  94  111.  525,  the  Su- 
preme Court  said  of  an  attempt  to  show  of  a  judgment 
of  record  that  it  was  not  even  rendered  by  a  court: 
**  After  the  adjournment  of  a  term  at  which  a  judgment 
is  rendered,  its  absolute  verity  cannot  be  overcome  or 
even  attacked  by  affidavit.  *  *  *  So  far  as  it  is  shown 
by  the  record,  a  regular  trial  was  had  before  the  Cir- 
cuit Court  and  a  judgment  in  all  respects  formal 
rendered  by  the  court.  A  judgment  rendered  in  this 
manner  cannot  be  impeached  by  ex  parte  affidavits 
presented  in  support  of  a  motion  to  vacate,  entered 
long  after  the  term  has  closed  at  which  the  judgment 
was  rendered.'* 

In  the  present  case  the  petition,  which  was  sworn 
to  and  accompanied  with  certain  affidavits  of  other 
persons  as  to  the  residence  of  the  petitioner  in  Feb- 
ruary and  March,  1901,  was  first  presented  to  the  court 


Chicago — First  District — October,  1914.       153 

Alcock  V.  Alcock,  189   III.  App.   153. 

after  more  than  one  hundred  terms   of  the   Circuit 
Court  of  Cook  county  had  passed  since  the  entry  of  the 
divorce  decree. 
The  order  of  the  Circuit  Court  is  affirmed. 

Affirmed. 


Charles  W.  Aleoek,  Appellee,  y.  Joseph  B,  Aleoek,  Ap- 
pellant. 

Gen.  No.  19,348. 

Contracts,  §  216* — agreement  not  to  associate  with  another  in 
husineaa  construed.  In  construing  an  agreement  by  a  person  not  to 
"go  into  or  associate  with  any  one  in  the  plumbing  business  in  Chi- 
cago" within  a  certain  period,  held  that  the  words  "or  associate 
with  any  one  in  the  plumbing  business"  covered  employment  of  such 
person  as  a  foreman  in  a  competing  establishment. 

Bakeb,  J.,  dissenting. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Michael 
L.  McKiNLET,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term.  1913.  Affirmed.  Opinion  filed  October  13,  1914.  Certiorari 
allowed  by   Supreme  Court. 


A.  G.  Dious,  for  appellant, 

Paul  Labmeb  and  C.  E.  Heckler,  for  appellee. 

Mr.  Presiding  Justice  Brown  delivered  the  opinion 
of  the  court. 

The  complainant  and  defendant  in  this  case  are 
cousins.  They  were  connected  in  business  prior  to 
November  27,  1909,  as  stockholders  of  a  corporation 
called  the  Alcock  Plumbing  Company.  They  would 
seem  both  to  be  plumbers.  At  all  events  they  con- 
ducted the  business  of  the  corporation  together.  The 
complainant,   Charles   W.   Alcock,   was   president  of 

•8^  Illinois  Noteii  DIsMt,  Volt.  XI  to  XV.  and  Cumulative  Quarterly,  Mme 
topic  and  seotlon   number. 
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the  company  and  looked  mostly  after  the  work  *  *  on  the 
outside,"  he  says.  Joseph  B.  Alcock  was  the  ** inside 
man,'*  '* looking  after  the  secretary  work'*  and 
**  estimating. "  He  was  also  treasurer  and  kept  the 
books. 

On  November  27,  1909,  they  came  to  an  amicable 
agreement,  which  was  reduced  to  writing,  by  which 
Charles  W.  Alcock  purchased  Joseph  R.  Alcock 's 
interest  in  the  company  for  $3,500.  It  was  made  in 
writing  a  part  of  the  agreement: 

**That  Joseph  R.  Alcock  will  not  go  into  or  asso- 
ciate with  any  one  in  the  plumbing  business  in  Chicago 
within  five  years  from  this  date. ' ' 

After  this  contract  was  executed  and  the  money 
was  paid  to  Joseph  R.  Alcock  he  went  to  California. 
In  December,  1911,  he  returned  to  Chicago  and  shortly 
afterwards  became,  at  a  salary  of  thirty  dollars  a 
week,  an  employee  of  one  C.  H.  Law,  who  was  carry- 
ing on  a  plumbing  business  in  Chicago. 

The  master,  to  whom  the  cause  was  referred  by 
the  court  below,  finds  in  accordance  with  the  evidence, 
which  seems  to  us  practically  uncontradicted,  that  as 
such  employee  or  foreman  he  exercises  a  superintend- 
ence over  plumbing  jobs  undertaken  by  Law,  makes 
estimates,  consults  customers  and  calls  on  architects 
for  him,  **and  in  the  absence  of  said  C.  H.  Law  from 
the  city  of  Chicago  exercises  a  general  superintend- 
ency  of  the  business  except  as  to  important  matters 
which  are  deferred  until  the  return  of  C.  H.  Law  to 
the  city  of  Chicago.'* 

The  master  also  finds  from  evidence  which  is 
categorically  contradicted  by  Joseph  R.  Alcock,  that 
said  Joseph  R.  Alcock  has  solicited  business  for  Law 
from  a  former  customer  of  the  Alcock  Plumbing  Com- 
pany. This  last  conclusion  of  the  master  is  vigorously 
contested  by  the  appellant,  but  does  not  seem  to  us 
material. 

The  following  conclusion  of  the  master,  recited  in 
his  report,  is  without  contradiction : 
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**The  defendant  has  no  interest  in  said  plumbing 
business  of  said  0.  H.  Law  other  than  his  salary  of 
$30  a  week,  and  *  *  *  he  does  anything  that  C.  H. 
Law  tells  him  to  do  in  the  performance  of  his 
business. ' ' 

Under  thede  conditions  the  complainant,  Charles  W. 
Alcock,  April  3,  1912,  filed  a  bill  in  equity  in  the  Su- 
perior Court  of  Cook  county  praying  that  said  Joseph 
E.  Alcock  should  be, 

'*  enjoined  and  restrained  from  engaging  in  or  enter- 
ing into  the  plumbing  business  and  from  associating 
himself  with  any  other  person,  firm  or  corporation 
engaged  in  the  plumbing  business  in  any  manner  or 
capacity  whatsoever,  and  from  performing,  accepting, 
pursuing  or  doing  any  work,  duties  or  employment  or 
calling  in  any  capacity  in  or  about  or  in  connection 
with  the  said  plumbing  business  in  the  said  city  of 
Chicago  imtil  the  27th  day  of  November,  1914.'* 

The  master  in  chancery  to  whom  the  cause  was 
referred,  after  a  hearing  reported  with  others  the 
findings  of  fact  which  we  have  recited,  with  a  recom- 
mendation that, 

*'the  prayer  of  the  bill  should  be  granted  and  the 
defendant  enjoined  from  engaging  in  the  plumbing 
business  within  the  city  of  Chicago  for  the  remainder 
of  the  period  of  five  years  from  November  27,  1909; 
that  the  present  employment  of  the  defendant  is  a 
violation  of  the  terms  of  the  contract  described  in  the 
bill  of  complaint  and  should  be  enjoined.'* 

Objections  taken  to  the  master's  report  and  over- 
ruled by  him  were  ordered  by  the  court  to  stand  as 
exceptions  thereto.  On  a  hearing  of  said  exceptions 
thfiy  were  overruled  and  the  report  confirmed.  There- 
upon the  court  decreed : 

**That  defendant  be  and  he  is  hereby  enjoined  and 
restrained  from  continuing  his  said  employment  in 
and  about  the  plumbing  business  of  the  said  C.  H.  Law, 
and  that  he  be  and  is  enjoined  from  going  into  or 
engaging  in  the  plumbing  business  and  from  having 
or  exercising  any  busiuess  association  of  any  kind  or 
character  as  agent,  solicitor,  employee,  superintendent 
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or  otherwise,  with  any  one  engaged  in  the  plumbing 
business  in  the  said  city  of  Chicago  until  the  27th 
day  of  November,  1914. ' ' 

The  defendant,  Joseph  B.  Alcock,  appealed  from 
this  decree  to  this  court  and  has  here  assigned  for 
error  that  the  court  below  should  have  sustained  the 
exceptions  to  the  master's  report  and  dismissed  the 
bill. 

The  question  before  us  is  simply  what  construction 
should  be  given  to  the  words  of  the  contract  of  Novem- 
ber 27,  1909 — '^ go  into  or  associate  with  any  one  in 
the  plumbing  business  in  Chicago/'  etc.  It  is  one  not 
free  from  difficulty  and  one  in  which  we  cannot  be 
assisted  by  any  citation  of  authorities.  It  is  true,  as 
suggested  by  appellee's  counsel  in  argument,  that: 

*  *  The  language  used  in  a  contract  will  be  construed 
in  the  light  of  the  situation  of  the  parties  at  the  time 
the  contract  was  made  and  the  object  it  was  intended 
to  accomplish.'* 

But  it  is  also  true  that  language  in  a  contract  like 
the  present  one  will  not  be  given  an  extended  con- 
struction beyond  its  actual  meaningj  against  the  lib- 
erty of  a  citizen  to  engage  in  work  which  will  give  him 
a  livelihood.  The  right  to  the  enforcement  in  equity  of 
such  contracts  in  partial  restraint  of  trade  is  in  itself 
rather  a  limitation  of  the  broad  principle  which 
declares  it  against  public  policy  to  forbid  any  man 
activity  in  his  own  calling  or  business.  However,  on 
consideration  of  that  which  may  be  said  on  each  side 
of  this  question,  the  majority  of  the  court  are  con- 
strained to  think  that  in  this  case  the  words  or  **  asso- 
ciate with  any  one  in  the  plumbing  business"  did 
cover  employment  as  a  foreman  in  a  competing  estab- 
lishment, and  that  the  master  and  chancellor  were 
right  in  so  holding. 

Affirmed. 
Mb.  Justice  Baeeb  dissents. 
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Flaek  &  Company,  Appellant,  y.  Central  Trust  Com- 
pany of  Illinois,  Appellee. 

Gen.  No.  19,365. 

1.  Banks  and  banking,  S  115* — sufficiency  of  declaration  in  suit 
for  wrongful  payment  of  check.  In  an  action  by  a  depositor  against 
a  bank  for  wrongful  payment  of  a  check  which  was  drawn  payable 
to  third  parties,  the  declaration  held  defective  In  stating  plaintiff's 
right  to  maintain  the  action. 

2.  Appeal  and  error,  S  866* — when  abstract  of  record  insufficient. 
An  abstract  consisting  of  a  mere  index  of  the  record  is  insufficient. 

3.  Banks  and  banking,  §  134* — when  evidence  insufficient  to 
show  bank  liable  for  wrongful  payment  of  check.  In  an  action  by 
the  drawer  of  a  check  against  the  bank  on  which  it  was  drawn  to 
recover  the  amount  of  the  check  on  the  ground  that  the  bank  did 
not  pay  the  check  to  the  proper  payees,  held  that  a  Judgment  en- 
tered on  a  verdict  for  defendant  would  be  affirmed,  it  not  appearing 
by  what  right  the  plaintiff  was  entitled  to  maintain  the  action,  and 
it  appearing  that  the  check  went  to  and  was  paid  to  the  persons  that 
a  representative  for  the  plaintiff  intended. 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  W.  P. 
Slater,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1913.    Affirmed.     Opinion  filed  October  13,  1914. 

Benjamin  F.  J.  ODELii,  for  appellant, 
Edwin  L.  Waugh,  for  appellee. 

Mr.  Presiding  Justice  Brown  delivered  the  opinion 
of  the  court. 

This  is  an  appeal  from  a  judgment  of  the  County 
Court  of  Cook  county  rendered  November  9,  1912,  on 
the  verdict  of  a  jury.  The  judgment  was  in  favor  of 
the  defendant  below,  who  had  been  sued  by  the  plain- 
tiff in  an  action  of  assumpsit.  The  declaration  con- 
tained the  consolidated  common  counts  and  two  spe- 
cial counts.  General  demurrers  were  filed  to  the  two 
special  counts.     These  demurrers  were  overruled  by 

•See  Illinois  Notes  Dlsett,  Vols.  XI  to  XV,  and  Cmnalatlve  Quarterly,  Mme 
topic  and  lectlon  number. 
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the  court.  Why  they  were  overruled  we  confess  we 
are  unable  to  see.  The  counts  both  alleged  that  the 
plaintiff  .made  its  check  for  $1,452  to  the  order  of 
Henry  F.  Kath  and  Ernestine  Kath,  and  that  the 
defendant  accepted  the  check  and  became  liable  to  pay 
it  according  to  its  tenor  and  effect,  and  then,  without 
alleging  any  indorsement  by  the  Kaths  to  the  plaintiff 
or  any  one  else,  assert  that  the  defendant  promised  to 
pay,  and  is  liable  for,  the  amount  of  the  check  to  the 
plaintiff.  The  second  count  does  indeed  say  that  the 
check  was  *Hhe  property  of  the  plaintiff,'*  but  does 
not  give  any  reason  for  the  Trust  Company's  being 
liable  primarily  to  the  maker  on  a  check  which  it  had 
accepted,  payable  to  third  parties.  The  first  count 
does  not  even  assert  the  check  to  be  the  property  of 
the  plaintiff. 

We  mention  this,  although  the  cause  went  on  through 
subsequent  pleadings  and  a  jury  trial  to  a  conclusion 
which  obviates  the  necessity  of  a  consideration  of 
questions  on  the  pleadings,  because  the  defect  of  the 
declaration  seems  to  be  significant  of  a  defect  in  the 
very  basis  of  the  plaintiff's  case.  It  does  not  seem 
anywhere  to  have  proven  any  title  to  the  check  or  the 
proceeds  of  it.  If  the  action  is  to  be  taken,  so  far  as 
the  common  counts  go,  as  one  for  money  deposited  by 
the  plaintiff  to  its  own  credit  with  the  defendant,  there 
still  would  be  no  evidence  to  support  a  judgment  in  its 
favor.  There  is  no  evidence  of  any  deposit  or  of 
demand  for  return  or  of  refusal.  The  proceedings  of 
the  plaintiff,  if  that  was  the  theory,  would  seem  to  be 
entirely  misconceived. 

It  would  be  impossible  from  the  abstract  of  the 
record  presented  by  the  appellant,  the  plaiintiff,  to 
gather  any  idea  of  what  the  suit  or  the  appeal  is  about. 
It  does  not  conform  to  the  rule  in  any  particular,  and 
the  judgment  might  well,  and  indeed  we  think  ought 
to  be,  affirmed  on  that  ground  alone.  Why  the  appel- 
lant's counsel,  having  made  nothing  but  an  * 'index"  of 
the  record  for  an  abstract,  should  have  taken  the 
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trouble  to  duplicate  his  work  by  making  an  index  for 
that  index,  is  another  thing  we  do  not  understand 
about  the  case.  Having  violated  the  rule  wholly  in 
the  one  matter,  he  might  have  saved  himself  the  trou- 
ble of  conforming  to  it  in  the  other. 

Nor  do  we  feel  very  much  more  enlightened  by  the 
additional  abstract  which  the  appellee's  counsel  has 
filed,  nor  by  the  none  too  explicit  **  statements  of  the 
case''  by  which  we  are  supposed  to  be  informed  in 
the  printed  arguments. 

But  going  to  the  record  for  information,  as  we  are 
under  no  obligation  to  do,  and  perhaps  should  not  have 
done,  we  find  that  the  facts  from  which  the  case 
seems  to  have  arisen  are  these: 

Prior  to  April  27,  1908,  a  man  named  Stanage,  who 
appears  to  have  been  a  nonresident,  and  one  Sea- 
graves,  who  lived  in  Chicago  and  was  doing  business 
under  the  name  of  Lloyd  J.  Long  &  Co.  (although  Long 
was  in  reality  working  for  Seagraves  in  Seagraves' 
office  on  a  salary  or  commission),  owned  a  piece  of 
land  in  Chicago  which  was  subject  to  a  $12,000  mort- 
gage. But  although  they  two,  Stanage  and  Seagraves, 
were  the  real  or  beneficial  owners  each  of  one-half 
interest  in  this  land  (subject  to  the  incumbrance 
described),  the  legal  title  was  in  one  Henry  F.  Kath, 
who  was,  as  Seagraves  expresses  it,  *'a  dummy."  He. 
had  no  beneficial  interest  in  the  property.  He  lived 
in  New  Boston,  Illinois.  On  the  equity  in  this  prop- 
erty Seagraves  and  Stanage  wished  to  obtain  a  loan. 
Seagraves  seems  to  have  applied  to  one  Odell,  a 
lawyer,  and  Odell,  purporting  to  represent  the  plain- 
tiff herein,  ** Flack  &  Company,  a  corporation"  (whose 
identity  does  not  otherwise  appear,  except  that  one 
G.  L  Odell  was  president  and  treasurer),  agreed  to 
loan  them  for  Flack  &  Company  $1,452,  of  which,  how- 
ever, $252,  representing  with  expenses  a  commission 
of  20  per  cent,  on  the  amount  actually  to  be  received 
and  retained  by  Stanage  and  Seagraves,  was  to  be 
paid  back  to  Odell  at  once. 
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The  method  adopted  of  arranging  the  security  for 
the  loan  was  suggested  by  Odell.  A  power  of  attorney 
was  drawn  running  to  Lloyd  J.  Long  and  executed  by 
Henry  F.  Kath  and  Ernestine  A.  Kath,  his  wife, 
authorizing  said  Long  *^to  bargain,  sell  and  convey 
all  of  my  rights,  interests  and  title"  in  the  land,  and 
**  giving  and  granting  unto  Lloyd  J.  Long,  said  attor- 
ney full  power  and  authority  to  do  and  perform  all  and 
every  act  and  thing  whatsoever  requisite  and  neces- 
sary to  be  done  in  and  about  the  premises."  Armed 
with  this.  Long  executed  May  13,  1908,  in  the  name  of 
Henry  F.  Kath  and  Ernestine  A.  Kath  a  quitclaim 
deed  of  the  property  to  one  Jessie  A.  Matthews,  whose 
identity  does  not  further  appear  than  that  she  was 
designated  for  such  grantee  by  Odell.  At  the  same 
time  Long  also  executed  and  delivered  to  Odell  several 
notes  of  $140  each  to  represent  and  evidence  the 
indebtedness  to  Flack  &  Company,  signing  them 
**  Henry  F.  Kath  and  Ernestine  A.  Kath  by  Lloyd  J. 
Long,  their  Atty.  in  fact." 

There  were  at  least  ten  of  these  notes,  the  balance 
being  probably  represented  otherwise  or  repaid  at 
once  in  cash. 

Jessie  Matthews  contemporaneously  signed  and 
acknowledged  a  contract,  which  Lojig  also  signed 
**  Henry  F.  Kath  by  'Lloyd  J.  Long,  his  Atty.  in 
fact. ' '  By  this  contract  Jessie  Matthews  undertook  to 
reconvey  the  land  in  question  (subject  to  the  $12,000 
incumbrance)  to  Henry  F.  Kath  on  payment  of  $1,452 
in  monthly  instalments  of  $140. 

From  the  recitals  in  one  of  the  notes  introduced  in 
evidence  it  would  appear  that  a  trust  deed  was  also 
made  to  Grace  I.  Odell,  trustee,  to  secure  the  notes  of 
$140,  but  this  is  not  clear.  Perhaps  the  conveyances 
served  as  a  satisfactory  substitute  for  the  trust  deed 
originally  proposed.  However  that  may  be,  on  the 
complete  execution  of  such  papers  as  were  executed 
to  evidence  the  loan  and  security.  Flack  &  Company's 
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check,  signed  *' Flack  &  Company,  G.  I.  Odell,  Pres. 
and  Treas.,"  for  $1,452,  drawn  on  the  Central  Trust 
Company,  was  given  by  Mr.  Odell  to  Long  at  Sea- 
graves'  office.  It  was  dated  May  15,  1908,  and  was 
made  payable  to  Henry  F.  Kath  and  Ernestine  A. 
Kath.  Odell  showed  or  directed  Long  how  to  indorse 
the  check,  Seagraves  says.  At  all  events  Long  did 
indorse  the  check — 

''Henry  F.  Kath, 

Ernestine  A.  E[ath, 

By  Lloyd  J.  Long, 

*  their  attorney  in  fact.'* 

Seagraves  then  indorsed  the  check  himself  and 
Lloyd  J.  Long  indorsed  it  individually  and  Seagraves 
and  Odell  went  to  Greenebaum  Sons'  Bank  and  Sea- 
graves deposited  the  check  thus  indorsed  to  the 
deposit  account  of  ''Lloyd  J.  Long."  It  was  collected 
by  Greenebaum  &  Company  through  the  clearing 
house  in  the  usual  course  of  business  from  the  Central 
Trust  Company,  on  which  it  was  drawn.  This  is  the 
check,  the  payment  of  which  is  claimed  to  be  a  cause 
of  action  herein  by  Flack  &  Company,  because,  it  says 
that  the  Kaths  did  not  receive  the  money  on  it.  Why 
this  gives  an  action  to  Flack  &  Company  on  it  we  have 
before  said,  we  cannot  see.  Proceeding  with  the  story 
of  the  transactions,  after  the  deposit  was  made  to 
Long's  account  Seagraves  at  once  drew  two  checks 
on  Greenebaum  Sons,  signed  "Lloyd  J.  Long,  per  C.  I. 
Seagraves."  As  these  were  promptly  paid,  it  is 
evident  that  at  Greenebaum  Sons  Bank  Seagraves 
was  doing  business  not  under  the  name  of  "Lloyd  J. 
Long  &  Co.,"  but  under  the  name  of  "Lloyd  J.  Long," 

One  of  the  checks  was  for  $502.50  and  was  payable 
to  the  order  of  Greenebaum  Sons.  For  it  was  obtained 
a  draft  on  New  York,  signed  Greenebaum  Sons,  to  the 
order  of  Henry  F.  Kath.  This  draft  was  sent  to  Kath, 
who  indorsed  it  "Pay  to  the  order  of  W.  P.  Stanage, 
Henry  F.  Kath."    W.  P,   Stanage   indorsed  it  and 
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presumably  obtained  the  money  from  the  Citizens 
Central  National  Bank  of  New  York,  on  which  it  was 
drawn.  It  represented  his  interest  in  the  loan  on  the 
property.  The  other  of  the  checks  was  for  $252  and 
was  to  the  order  of  Seagraves  himself.  It  was 
exchanged  for  currency  by  Greenebaum  Sons  and  the 
currency  given  by  Seagraves  to  Odell  for  his  commis- 
sion and  expenses,  in  accordance  with  the  prior 
arrangement. 

We  have  no  doubt  that  matters  occurred  as  thus 
recited,  despite  the  half-hearted  denials  by  Kath  of 
his  indorsement  of  the  draft  and  the  attempt  to 
impeach  the  reputation  for  veracity  of  Seagraves,  who 
gave  the  account  of  the  transactions. 

Apart  from  the  entire  want  of  any  cause  of  action 
in  the  plaintiff  against  the  defendant  shown  by  them, 
even  if  the  indorsement  of  the  Kaths  by  Long  on  the 
$1,452  check  had  been  unauthorized,  and  the  payment 
of  it  wrongful,  we  think  that  the  indorsement  was  not 
unauthorized  or  the  payment  wrongful.  The 
defendant  paid  the  check  and  is  not  liable  to  anybody 
longer  on  it  or  for  the  funds  on  which  it  was  drawn. 
Kath  was,  to  the  knowledge  of  the  plaintiff's  author- 
ized and  sole  representative,  a  ** dummy''  acting 
through  Long.  The  check  went  to  the  persons  and  was 
paid  to  the  persons  that  Flack  &  Company's  represen- 
tative meant  it  to  go  to.  Neither  it  nor  he  have  reason 
to  complain.  They  are  estopped  from  doing  so  by  the 
whole  course  of  the  transactions.  The  instructions 
were  given  on  this  theory  and  were  not  erroneous. 

The  judgment  is  aflSrmed.  An  allowance  should  be 
made  in  the  costs  for  the  additional  abstract.  It  was 
necessary,  although  not  satisfactory. 

Affirmed. 
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Thomas  Mitchell,  Appellee,  y.  Ernst  Tosetti  Brewing 

Company,  Appellant. 

Oen.  No.  19,411. 

1.  Lanolobd  and  tenant,  §  508* — tohat  not  juatiflcation  for  for- 
cibly ejecting  tenant.  Where  a  person  orally  leased  certain  premises 
of  a  brewing  company  for  a  saloon,  and  agreed  to  sell  only  the  com- 
pany's beer  during  the  term  of  the  lease,  held  that  a  breach  of  the 
agreement  to  sell  the  company's  beer  furnished  no  .Justification  for 
a  trespass  of  the  company  in  entering  the  premises  and  forcibly 
ejecting  the  tenant  and  his  property. 

2.  Landlord  and  tenant,  §  508* — toJiat  constitutes  forcible  entry 
by  landlord.  Where  an  entry  by  the  landlord  upon  premises  oc- 
cupied by  a  tenant  was  through  the  means  of  an  armed  man  and  a 
posse  of  hired  men,  held  that  the  entry  constituted  a  forcible  entry 
and  not  a  peaceable  entry,  though  no  physical  resistance  was  made. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Chables 
H.  Bowles,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1913.    Affirmed.    Opinion  filed  October  13,  1914. 


Joseph  H.  Muhlke,  for  appellant.    " 

Pattison  &  Shaw,  George  E.  Gorman  and  Mills  & 
Holly,  for  appellee;  William  H.  Holly,  of  counsel. 

Mr.  Presiding  Justice  Brown  delivered  the  opinion 
of  the  court. 

The  plaintiff  in  this  case  was  on  February  28,  1906, 
in  possession  of  and  doing  business  in  a  certain  dram- 
shop or  saloon  at  the  southeast  corner  of  Halsted  and 
Forty-fifth  street  in  the  city  of  Chicago.  On  said 
February  28,  1906,  the  defendant  corporation  dispos- 
sessed the  plaintiff  of  said  tenement  with  the  strong 
hand.  Several  men  employed  by  the  defendant  came 
into  the  establishment,  where  business  was  then  being 
conducted  by  the  plaintiff's  representative,  as  he  says 
(although  it  was  very  early  in   the   morning),    and 

•See  Illinois  Notes  Digest,  Voli.  XI  to  XV,  and  CubulatlTe  Q^nrtwlT, 
tople  and  ■ectiom  mamber.  ^•.^•%w-#. 
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placed  all  the  goods  of  the  plaintiff  in  the  street.  A 
witness  for  the  plaintiff  (his  brother  and  barkeeper), 
testified  that  there  were  about  fifteen  customers  and  a 
porter  in  the  place  when  the  men  came  in,  and  that 
they  with  himself  were  ordered  out,  and  the  doors 
locked  or  guarded  to  prevent  re-entrance.  Trapp,  the 
man  who  led  the  entering  and  dispossessing  party,  on 
the  other  hand  testified  that  while  the  doors  were  open 
there  was  nobody  in  the  dramshop  when  he  and  his 
men  came  but  the  barkeeper.  Trapp  told  this  man, 
he  says,  that  he  would  have  to  put  him  out, — *  *  if  he  had 
anything  to  take,  to  take  it  with  him,  that  I  would  put 
him  out."  The  man  did  not  resist,  he  says,  but  walked 
out,  and  everything  in  the  place  except  the  fixtures  was 
put  out  after  him  on  the  street.  Trapp  was  armed. 
He  usually  carried  a  gun,  he  says,  and  he  looked 
for  a  gun  behind  the  bar  because,  he  was  told  that 
the  barkeeper  was  **a  bad  man"  and  if  there  was 
a  gun  **he  could  not  come  out"  (from  behind  the  bar) 
*^with  his  gun." 

The  result  of  this  dispossession  was  the  suit  in 
the  Circuit  Court,  which  is  now  before  us  on  appeal. 
The  plaintiff  sued  the  defendant  corporation  in 
trespass,  alleging  in  his  declaration  damage  to  his 
property,  business  and  credit  by  this  action  of  the 
defendant.  The  plaintiff  was  by  the  verdict  of  a  jury 
on  the  trial  awarded  four  thousand  dollars,  and  the 
court  entered  a  judgment  for  that  amount  on  the  ver- 
dict. The  defendant  appealed  to  this  court.  The 
defense  made  below  was  thus  expressed  by  the  special 
plea,  which  in  addition  to  the  general  issue  of  not 
guilty  was  filed : 

**And  for  a  further  plea  *  *  *  it  says  that 
before  the  entry  by  the  defendant  complained  of,  plain- 
tiff violated  his  contract  with  tlie  defendant,  under 
which  he  obtained  possession  of  said  premises,  in  this 
that  he  sold  other  draft  beer  upon  said  premises  than 
the  beer  manufactured  and  sold  him  by  the  defendant, 
which  draft  beer  he  had  agreed  to  sell  exclusively  as 
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a  condition  upon  which  he  was  given  possession  of  said 
premises  by  the  defendant,  whereby  the  defendant 
became  entitled  to  the  possession  of  said  premises, 
and  this, ' '  etc. 

In  this  court  the  errors  assigned  and  insisted  on  are 
rulings  which  excluded  from  the  evidence  for  the 
jury's  consideration  certain  documents  and  certain 
conversations  connected  with  the  contention  of  the 
defendant  that  the  plaintiff  had  agreed  to  sell  the 
defendant's  beer  exclusively;  rulings  in  giving  and 
refusing  instructions ;  and  that  the  verdict  is  excessive 
and  against  the  weight  of  the  evidence. 

There  was  no  written  lease  between  the  defendant 
and  the  plaintiff.  The  plaintiff,  who  in  1901  thought 
he  would  like  to  occupy  the  corner  in  question,  became 
a  negotiator  between  one  O'Leary,  who  owned  the  lot, 
which  then  had  no  building  on  it,  and  the  Tosetti  Brew- 
ing Company,  and  as  a  result  O'Leary  made  a  ten- 
year  lease  of  the  ground  to  the  Tosetti  Company. 
This  lease  had  no  provision  about  how  the  land  should 
be  improved  or  occupied,  although  certain  conditions 
not  relevant  here  were  attached  if  it  should  be 
improved  by  the  lessee.  The  Tosetti  Company,  how- 
ever, agreed  with  Mitchell,  the  plaintiff,  to  build  a 
building  and  lease  it  to  him  at  the  same  amount  it  was 
to  pay  for  ground  rent  under  its  lease  from  O'Leary, 
plus  all  taxes  and  six  per  cent,  on  the  cost  of  the  build- 
ing. This  was  evidenced  by  a  receipt  which  was  given 
to  Mitchell  by  the  Tosetti  Company  for  $500,  which 
was  demanded  of  and  paid  to  it  by  Tosetti  as  a  deposit. 
The  receipt  read : 

''Chicago,  November  29,  1901. 

Received  of  Thomas  Mitchell  Five  Hundred  Dollars, 
being  on  account  of  premises  to  be  erected  at  the  south- 
east corner  Halsted  and  Forty-fifth  streets,  it  being 
understood  that  this  amount  is  to  be  applied  on  last 
rent  due  on  lease  to  be  given.  The  amount  of  rent  to 
be  paid  is  the  same  as  the  amount  paid  by  us  for 
ground  rental  and  all  taxes  and  in  addition  thereto  an 
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amount  equal  to  six  per  cent,  on  the  cost  of  the  build- 
ing. Six  per  cent,  to  be  allowed  on  the  deposit  while 
in  our  possession. 

Ebnst  Tosetti  Brewing  Company, 

Ernst  Tosetti,  President.'* 

About  the  fifth  of  January,  1901,  the  building  having 
been  completed,  Mitchell  took  possession  and  continued 
therein  until  he  was  dispossessed  as  before  stated  on 
February  28,  1906.  During  this  time  he  was  not  in 
default  in  his  payments  as  provided  for  by  the  agree- 
ment. 

Ten  or  eleven  days  before  the  ejection  Mitchell  was 
served  with  two  typewritten  notices,  signed  **  Ernst 
Tosetti  Brewing  Company,  Ernst  Tosetti,  President.'* 
One  notified  him:  **That  in  consequence  of  your 
default,  to-wit,  in  selling  other  beer  than  that  brewed 
and  manufactured  by  the  Ernst  Tosetti  Brewing  Co. 
in  the  premises  now  occupied  by  you,  being  the  one- 
story  brick  building  at  the  southeast  corner  of  Halsted 
and  Forty-fifth  streets  in  Chicago,  Illinois,  the  under- 
signed has  elected  to  determine  your  lease.  And  you 
are  hereby  notified  to  quit  and  deliver  up  possession 
of  the  same  to  the  undersigned  within  ten  days  from 
this  date. ' ' 

The  other  notice  read : 
''To  Thomas  Mitchell: 

The  undersigned  hereby  demands  of  you  all  the 
personal  property  belonging  to  it  leased  to  you  and 
now  used  by  you  in  the  saloon  business  at  No.  4501 
South  Halsted  street  in  Chicago,  Cook  County, 
Illinois. ' ' 

This  last  notice  referred  to  certain  furniture  or 
trade  fixtures  which  Mitchell  had  taken  to  the  place 
at  4501  South  Halsted  street  from  his  former  location 
at  4451  South  Halsted  street,  where  he  had  previously 
been  a  customer  of  the  Tosetti  Company,  and  certain 
other  fixtures  more  in  number,  which  had  been  original- 
ly placed  by  the  Tosetti  Company  at  4501.  As  to  the  for- 
mer, Mitchell  had  signed  so-called  ''Licenses  to  use 
Personal  Property"  on  June  8, 1900,  and  April  9, 1900, 
respectively.    As  to  the  latter  he  signed  one  March  18, 
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1902.  This  last  one,  like  the  others,  after  reciting 
that  the  Ernst  Tosetti  Brewing  Company  licensed  and 
permitted  Patrick  Mitchell  to  use  certain  articles 
**  heretofore  placed  by  the  said  Brewing  Company  in 
the  care  of  the  said  party  of  the  second  part  until  the 
said  Ernst  Tosetti  Brewing  Company  shall  desire  to 
reclaim  said  property,  which  it  shall  have  the  right  at 
all  times  to  do,  *  ^  contained  this  clause : 

**It  is  understood  that  the  said  party  of  the  second 
part  shall  use  the  said  p?:operty  only  in  carrying  on  a 
saloon  in  which  beer  manufactured  by  the  Ernst 
Tosetti  Brewing  Company  only  shall  be  sold.*' 

It  was  these  ^* licenses"  which  the  appellant  herein 
maintains  were  erroneously  withdrawn  from  the 
consideration  of  the  jury. 

The  day  before  the  ejectment  took  place  the  secre- 
tary of  the  Tosetti  Company  brought  to  Mitchell  and 
offered  to  him  the  $500  and  interest  that  had  been 
deposited  by  him  with  the  Brewing  Conapany  as  secur- 
ity. Mitchell  refused  to  take  it.  Either  on  that  occa- 
sion, before  tendering  the  money,  as  Mitchell  swears, 
or  ten  days  previous,  before  serving  the  notices  before 
described  on  him,  as  Doerscher,  the  secretary  of  the 
Brewing  Company,  testifies,  (it  is  immaterial  which), 
the  secretary  of  the  Brewing  Company  presented  a 
draft  of  a  lease  to  Mitchell  signed  by  the  Tosetti  Brew- 
ing Company,  purporting  to  lease  the  *  *  one-story  brick 
building  at  the  southeast  comer  of  Halsted  and  Forty- 
fifth  streets  to  Mitchell  for  ten  years  from  December 
1,  1901,  *Ho  be  occupied  for  saloon  purposes  and  for 
no  other  purpose  whatever.**  This  draft  of  a  lease 
contained  this  covenant : 

*  *  It  is  further  covenanted  and  agreed  by  said  second 
party  and  it  is  a  part  of  the  consideration  of  this  lease, 
that  he  will  sell  no  other  beer  in  said  premises  than 
that  brewed  and  manufactured  by  said  first  party.*' 

Mitchell  declined  to  sign  it,  as  he  was  requested  by 
Doerscher  to  do,  until  he  had  consulted  his  lawyer, 
and  it  was  never  signed. 
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At  the  trial,  Doersclier,  Carr,  who  was  manager  of 
the  Tosetti  Company  from  1901  to  1906,  and  Mr. 
Muhlke,  the  lawyer  for  the  defendant,  testified  that 
in  conversations  with  Mitchell  had  by  each  of  them  at 
the  time  of  his  going  into  possession  of  the  premises, 
Mitchell  agreed,  as  a  condition  precedent  to  the 
arrangement  that  was  made,  that  he  would  sell  no 
other  draught  beer  on  the  premises  than  that  made  by 
the  Tosetti  Brewing  Company. 

After  this  testimony  was  in,  the  counsel  for  the 
plaintiff  moved  to  strike  it  out  and  the  court  granted 
the  motion  and  afterwards,  by  instruction,  withdrew 
it  from  the  jury.  The  first  instruction  (which  it  is  con- 
tended by  the  defendant  was  erroneous)  is  as  follows: 

*  *  The  court  instructs  you  that  the  agreement,  if  any, 
entered  into  between  plaintiff  and  defendant,  that 
plaintiff  should  sell  no  other  draught  beer  than 
defendant's  on  the  premises  in  question,  was  not  valid 
in  law  nor  binding  upon  the  plaintiff.  Notwithstand- 
ing such  agreement,  if  any  such  was  made,  •  plaintiff 
had  the  right  to  sell  any  beer  he  desired  and  you 
should  entirely  disregard  any  evidence  you  may  have 
heard  concerning  any  such  agreement. 

'*The  Court  further  instructs  the  jury  that  all  evi- 
dence admitted  by  the  Court  and  afterwards  stricken 
out  by  order  of  the  Court,  and  all  evidence  offered  by 
either  side  and  rejected  by  the  Court  shall  be  entirely 
disregarded  by  the  jury." 

The  language  of  this  instruction  cannot  be  justified 
in  the  letter  of  it.  To  say  that  an  agreement  of  the 
kind  mentioned  was  not  valid  in  law  nor  binding  on 
the  plaintiff,  and  that  notwithstanding  such  an  agree- 
ment the  plaintiff  would  have  a  right  to  sell  any  beer 
he  desired,  pre-supposes  of  course  that  there  was  no 
consideration  for  the  agreement.  If,  as  the  defendant 
maintains  and  introduced  evidence  to  prove,  the  entire 
arrangement  in  its  inception  included  this  feature  of 
the  sale  of  defendant's  beer  solely,  the  agreement 
would  be  as  valid  and  binding  as  any  other  contract. 
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And  if  this  suit  were  for  a  breach  of  that  contract  this 
instruction  would  be  fatally  erroneous. 

But  this  suit  is  not  for  a  breach  of  that  contract,  if 
it  exists;  and  if  this  instruction  means,  as 'applied  to 
the  facts  in  this  case,  that  the  agreement,  if  it  existed, 
was  entirely  irrelevant  to  the  issues  involved,  and  that 
the  cause  must  be  considered  without  reference  to  it, 
and  that  all  the  evidence  concerning  it  was  therefore 
withdrawn  from  the  consideration  of  the  jury,  then,  in 
our  opinion,  it  is  erroneous  only  in  its  phrasing  and 
the  literal  signification  of  its  words,  but  is  right  in  sub- 
stance and  effect  and  furnishes  no  reason  for  a 
reversal  of  this  judgment.  Neither  the  ruling  on  the 
** contract"  nor  the  withdrawal  of  the  evidence  con- 
tained in  it  could  have,  we  think,  any  effect  on  the 
unlawfulness  of  the  defendant's  action  or  the  measure 
of  damages  which  might  be  used. 

If  the  ** contract"  existed,  as  the  defendant  con- 
tends, and  was  broken,  as  it  also  contends,  this 
afforded  no  justification  whatever  for  the  action  of  the 
defendant.  It  never  was  the  law  here  nor  in  any 
civilized  country  that  on  the  breach  of  a  contract  the 
penalty,  whatever  it  might  be,  could  be  enforced  with- 
the  high  hand,  and  that  the  injured  party  should  be 
in  his  own  person,  prosecutor,  witness,  judge,  jury 
and  sheriff  all  at  once.  Such  a  condition  would  be  a 
worse  ''menace  to  the  community"  than  that  of 
''broken  promises"  described  in  the  argument  of 
defendant's  counsel. 

Aside  from  the  position  being  very  doubtful  that 
the  breach  of  the  contract  to  sell  Tosetti  beer  exclu- 
sively would  be  a  ground,  under  the  circumstances, 
for  a  termination  of  the  lease,  even  if  everything  that 
the  defendant  contends  for  concerning  that  contract 
being  a  condition  and  cause  of  the  original  arrange- 
ment be  assumed  as  true  and  strictly  accurate,  that 
lease  was  not  legally  terminated  nor  the  possession  of 
the  plaintiff  legally  taken  away  from  him  by  the  pro* 
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ceedings  of  the  defendant.  The  defendant,  calling 
attention  to  a  stipulation  that  any  defense,  including 
^'Liherum  tenementum'*  might  be  made  under  the  gen- 
eral issue,  and  citing  and  quoting  Fort  Dearborn 
Lodge  v.  Klein,  115  111.  177,  insists  that  the  defendant 
had  the  right,  on  a  condition  of  the  leasing  being 
broken,  to  enter  peaceably,  and  that  the  entry  involved 
here  was  peaceable.  We  do  not  regard  it  so.  For  an 
armed  man  to  bring  a  posse  of  hired  men,  armed  or 
imarmed,  into  a  man's  open  place  of  business,  have 
them  enter  at  several  doors  simultaneously,  and,  after 
looking  for  weapons,  order  the  man  or  his  representa- 
tive out  under  threat  of  putting  him  out,  and  then 
place  a  large  and  heterogenous  assortment  of  per- 
sonal property  out  after  him  on  the  sidewalk  and  post 
a  guard  against  re-entry,  is  not  a  peaceable  entry, 
whether  or  not  actual  physical  resistance  against  an 
overwhelming,  intimidating  force  is  made.  It  is  a 
forcible  entry,  and  it  is  not  worth  while  to  spend  time 
and  space  in  an  attempt  to  distinguish  it  from  the 
entry  discussed  in  Fort  Dearborn  Lodge  v.  Klein, 
supra,  where  indeed,  as  the  court  remarks,  the  peace- 
ebleness  of  the  entry  was  admitted  by  the  pleadings. 

It  being  a  forcible  entry,  it  was  unlawful.  Wahl  v. 
Laubersheimer,  174  111.  338;  Schwartz  v.  McQuoAd, 
214  HI.  357;  Edwick  v.  Eawkes,  18  L.  R.  Oh.  Div. 
(1880-1881),  p.  199. 

If  the  defendant  had  a  right  to  the  possession,  it 
should  have  gone  about  recovering  it  by  the  orderly 
processes  of  law. 

The  court  would  have  been  fully  justified,  after  the 
evidence  was  all  in,  as  we  think,  in  giving  the  instruc- 
tion asked  by  the  plaintiff,  *'to  find  the  defendant 
guilty  and  assess  the  plaintiff's  damages." 

This  being  our  view,  there  really  is  nothing  further 
for  us  to  consider  than  this:  Were  the  instructions 
on  damages  erroneous?  We  do  not  think  they  were. 
They  laid  down  the  correct  principles  both  as  to  com- 
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pensatory  and  punitive  damages  in  an  action  of  tres- 
pass. Nor  do  we  think  the  evidence  rejected  could  be 
considered  in  mitigation  of  damages  of  either  kind. 
It  did  not  affect  them.  As  we  have  before  indicated, 
the  breach  of  a  contract  furnished,  in  our  opinion,  no 
justification,  either  complete  or  partial,  for  the  tres- 
pass, which  should  have  been  judged,  as  it  undoubtedly 
was,  by  the  jury  without  reference  to  such  alleged 
breach. 

In  this  view  of  the  case  we  find  no  reversible  error 
in  the  proceedings  below.  The  judgment  of  the  Circuit 
Court  is  therefore  affirmed. 

Affirmed. 


The  Standard  Brewery,  Defendant  in  Error,  y.  Henry 

Finkelstein,  Plaintiff  in  Error. 

Oen.  No.  19,439.  (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Chables  A. 
Williams,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1913.    Affirmed.    Opinion  filed  October  13,  1914. 

Statement  of  the  Case. 

Action  by  The  Standard  Brewery,  a  corporation, 
against  Henry  Finkelstein  to  recover  $373.14  alleged 
to  be  due  to  plaintiff  under  the  terms  of  a  written  con- 
tract. By  the  contract  defendant  agreed  to  buy  beer 
from  the  plaintiff  from  November  .1,  1910,  until  April 
30,  1912,  at  a  certain  price  per  barrel  and  plaintiff, 
in  consideration  of  defendant  using  the  beer  during 
said  period,  agreed  to  loan  the  defendant  certain  fix- 
tures and  to  make  certain  improvements  in  the  prem- 
ises, the  cost  of  which  would  be  returned  to  the  plaintiff 
in  case  there  was  a  breach  of  the  contract  by  de- 
fendant.   The  improvements  were  made  and  paid  for 


172  Appellate  Courts  of  Illinois. 

Rohrer  v.  Hoberg,  189   111.  App.  172. 

by  plaintiff.  About  March  25,  1912,  defendant  closed 
his  salbon  business  and  refused  to  take  any  more  beer. 
To  reverse  a  judgment  entered  in  favor  of  plaintiff 
on  an  instructed  verdict,  defendant  prosecutes  a  writ 
of  error. 

The  defense  made  to  the  action  was  that  plaintiff 
first  broke  the  contract  in  charging  him  more  than  the 
contract  price  for  beer  during  three  certain  months. 
The  evidence  showed  that  the  overcharge  was  an  over- 
sight which  was  later  corrected  when  the  matter  was 
brought  to  the  attention  of  the  proper  officers  of  the 
plaintiff,  and  that  defendant  thereafter  continued  to 
take  beer. 

Leo  B.  Lowenthal  and  Josiah  Burnham,  for  plain- 
tiff in  error. 

Baker  &  Holder,  for  defendant  in  error. 

Mr.  Presiding  Justice  Brown  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

Contracts,  §  396* — when  direction  of  verdict  not  error.  In  an 
action  to  recover  the  cost  of  saloon  fixtures  and  impr  jvements  al- 
leged to  be  due  under  the  terms  of  a  written  contract  to  buy  beer 
of  plaintiff,  the  giving  of  an  instruction  to  find  for  plaintiff  held 
not  error,  it  appearing  there  was  no  evidence  in  the  case  for  the 
defendant  to  go  to  the  jury. 


William  Locke  Rohrer,  Appellee,  y.  Bertha  Manning 
Hoberg  et  al.,  on  appeal  of  Bertha  Manning  Ho- 
berg, Appellant. 

Oen.  No.  19,486.  (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon.  Michaxl 
L.  McKiNLEY,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1913.    Affirmed.    Opinion  filed  October  13,  1914. 


•8<Hf  Illinois  Notes  Digest,  VoU.  XI  to  XV,  »nd  ComnlatlTe  Quarterly,  Miiiie 
topic  and  section  number. 
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statement  of  the  Case. 

Bill  in  equity  filed  by  William  Locke  Rohrer  against 
Bertha  Manning  Hoberg,  Gustav  Holdor  Hoberg  and 
Jessie  Cornelia  Rohrer.  It  sets  up  a  contract  with 
one  Bertha  M.  Hoberg  dated  April  29,  1911,  for 
exchange  of  certain  real  estate  in  Chicago,  on  which 
was  a  residence,  then  owned  by  him,  for  certain  real 
estate  and  certain  buildings  on  leased  ground  in  Santa 
Barbara,  California,  owned  by  Mrs.  Hoberg;  also  that 
Mrs.  Hoberg  had  defaulted  on  the  contract  and  refused 
to  carry  it  out,  but  had  taken  possession  of  and  was 
residing  on  the  Chicago  property,  and  that  the  com- 
plainant had,  after  said  default  and  refusal,  con- 
veyed an  undivided  half  interest  in  the  Chicago  prop- 
erty to  his  wife,  Jessie  Cornelia  Rohrer,  whom  he 
made,  with  Bertha  M.  Hoberg  and  her  husband,  Gustav 
Hildor  Hoberg,  defendants  to  the  bill.  He  prayed  for 
a  partition  of  the  property  between  himself  and  J.  C. 
Rohrer  or  a  sale  of  it  and  division  of  the  proceeds, 
and  also  for  a  money  decree  against  Mrs.  Hoberg  and 
her  husband  for  the  value  of  the  use  and  occupation 
of  said  Chicago  property,  and  that  a  receiver  might 
be  appointed  to  compel  the  payment  of  such  rent  for 
use  and  occupation  or  evict  Mrs.  Hoberg  and  her  hus- 
band from  said  premises. 

To  this  bill  Bertha  Manning  Hoberg  and  Gustav 
Hildor  Hoberg  filed  their  joint  sworn  answer  on 
September  18,  1912. 

November  30,  1912,  the  complainant  filed  an 
amended  bill,  which  repeated  the  allegations,  (except  as 
to  certain  tenders  of  a  deed  made,)  and  prayers  of  the 
original  bill,  with  the  addition  of  a  prayer  for  a 
declaration  in  the  decree  that  the  Hobergs  have  no 
interest  in  the  Chicago  property,  and  for  the  removal 
of  the  contract  as  a  cloud. 

To  this  amended  bill  the  defendants,  Bertha  Man- 
ning Hoberg  and  Gustav  Hildor  Hoberg  were  on  said 
November  30,  1912,  ordered  to  plead,  answer  or  demur 
by  December  5, 1912. 
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The  solicitor  of  record  for  the  Hobergs  consented  to 
this  order  and  indorsed  his  approval  of  it  on  the  draft 
before  it  was  entered. 

December  20,  1912,  a  receiver  pendente  lite  of  the 
Chicago  property  was  moved  for,  and  the  Hobergs 
were  present  in  court  and  presented  aflSdavits  in 
opposition  thereto.  The  court  found  (without 
prejudice  to  a  contrary  finding  on  the  hearing)  that 
the  failure  of  the  parties  to  consummate  the  contract 
of  April  29,  1911,  resulted  wholly  from  the  default  of 
Bertha  Manning  Hoberg  or  her  agents;  that  Bertha 
Manning  Hoberg  entered  into. possession  of  the  Chi- 
cago property  on  or  about  June  1,  1911,  and  had  ever 
since  been  in  possession  thereof  and  had  never  paid 
any  rent  therefor  and  was  insolvent.  The  Chicago 
Title  &  Trust  Company  was  appointed  receiver  and 
Bertha  M.  Hoberg  ordered  to  surrender  possession  or 
make  a  lease  with  the  receiver. 

January  21,  1913,  notice  was  served  on  solicitors 
for  the  Hobergs  that  on  January  22,  1913,  an  order 
defaulting  the  Hobergs  for  failure  to  answer  the 
amended  bill  would  be  asked  for.  January  22,  1913, 
an  order  was  made  by  the  court  entering  the  default 
of  the  Hobergs  and  taking  the  amended  bill  as  con- 
fessed against  them. 

January  29, 1913,  a  motion  was  made  to  vacate  said 
order,  supported  by  several  aflSdavits,  some  of  which 
referred  only  to  the  service  of  the  notice  on  January 
21,  1913,  and  others  referred  to  the  merits  of  the  case 
as  set  forth  in  the  bill,  answer  and  amended  bill.  They 
were  all  made  during  November  or  December,  1912. 
Also  in  support  of  said  motion  the  counsel  for  the  de- 
fendants (Hobergs)  read  as  an  aflSdavit  the  sworn  an- 
swer they  had  made  to  the  original  bill  and  an  answer 
which  they  had  prepared  to  the  amended  bill  and  de- 
sired leave  to  file.  The  court  denied  said  motion  on 
said  January  29, 1913,  and  afterwards  on  February  13, 
1913,  denied  a  motion  to  vacate  said  order  of  January 
29, 1913. 
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On  February  18, 1913,  a  decree  was  entered  granting 
the  relief  prayed  by  the  amended  bill.  To  reverse  the 
decree.  Bertha  M.  Hoberg  appeals. 

The  assignments  of  error  made  by  the  appellant  call 
in  question  the  findings  and  orders  of  the  decree  of 
February  18,  1913,  and  the  entry  of  the  order  of  de- 
fault and  of  taking  the  amended  bill  pro  confesso 
and  the  refusal  to  vacate  the  same. 

C.  H!el.meb  Johnson  and  W.  D.  Johnson,  for  ap- 
pellant; Douglas  C.  Gregg,  of  counsel. 

Gabnbtt  &  Garnett,  for  appellees;  Eugene  H. 
Garnett,  of  counsel. 

Mr.  Presiding  Justice  Brown  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Beclslon. 

1.  Equity,  S  465* — when  evidence  insufficient  to  excuse  failure 
to  plead  to  amended  hill.  Bvidence  held  insufficient  to  excuse  de- 
fendants for  delay  in  flUng  an  answer  to  an  amended  bill  where, 
after  agreeing  to  a  period  of  five  days  to  file  the  answer,  they  had 
not  done  so  in  fifty-three  days. 

2.  Equity,  S  457* — when  rule  prohibiting  default  where  answer 
to  original  bill  is  on  file  inapplicable.  The  rule  that  a  default  should 
not  be  taken  to  an  amended  bill  when  an  answer  to  the  original  bill 
is  on  file  has  no  application  to  a  case  where  an  amended  bill  is  filed 
and  a  consent  order  is  entered  ruling  defendant  to  plead  thereto 
within  a  certain  time. 

3.  Equity,  $  199* — when  answer  to  original  bill  abandoned.  An- 
swer to  original  bill  is  regarded  as  abandoned  where  the  defendants 
consent  to  an  order  ruling  on  them  to  plead  to  an  amended  bill. 

4.  Equity,  S  465* — when  shotoing  as  to  meritorious  defense  not 
sufficient  to  vacate  default.  On  motion  to  vacate  a  default  decree 
entered  on  an  amended  bill  for  failure  of  defendants  to  plead  thereto 
in  the  time  allowed,  the  affidavits  and  proposed  answer  held  insuf- 
ficient to  show  a  meritorious  defense. 

5.  Exchange  of  property,  §  10* — when  contract  may  be  treated 
as  terminated.  Where  one  of  the  parties  to  a  contract  for  the  ex- 
change of  real  estate  has  furnished  his  abstract  showing  a  good 
title  and  the  other  falls  to  do  so  by  the  time  fixed  by  the  contract. 


•See  lUlnois  Notes  Dlgnt,  Vols.  XI  to  XV,  and  OvmulattTO  QuArterly,  Muno 
topic  and  aection  munber. 
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or  within  a  reasonable  time,  if  such  is  the  agreement,  the  party 
not  in  default  may  treat  the  contract  as  terminated  and  maintain 
a  bill  to  remove  it  as  a  cloud. 

6.  Exchange  of  property* — what  not  a  compliance  ioith  agree- 
ment to  furnish  abstract  of  title.  Where  a  contract  for  the  exchange 
of  real  estate  provides  that  in  a  reasonable  time  each  party  is  to 
furnish  the  other  with  an  abstract  of  title  showing  a  good  and  suf- 
ficient title  in  the  respective  parties  at  the  date  of  the  contract,  and 
the  property  of  one  of  the  parties  Is  to  be  conveyed  subject  to  an 
incumbrance  aggregating  a  certain  sum,  the  contract  requires  the 
abstract  furnished  by  such  party  to  show  the  title  in  that  condition, 
or  where  such  party  could  control  it,  and  such  party  cannot  say  that 
contract  has  been  complied  with  because  of  the  fact  that  the  ab- 
stracts to  the  property  were  shown  to  the  other  party  and  delivered 
to  a  certain  abstract  company  in  another  State,  where  the  land  lies, 
and  that  continuations  thereof  were  by  said  company  written  up 
and  the  abstracts  and  continuances  were  there  ready  for  delivery, 
lacking  only  the  certificates  and  signatures  of  the  company,  when 
the  other  party  was  ready  to  produce  a  proper  deed  and  close  the 
deal. 


James  3.  Loiighlin,  trading  as  James  J.  Longhlin  and 
Company,  Defendant  in  Error,  y.  O.  Heileman 
Brewing  Company,  Plaintiff  in  Error. 

Gen.  No.  19,644.   (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  E. 
Ryan,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1913.    Affirmed.    Opinion  filed  October  13,  1914. 

Statement  of  the  Case. 

Action  by  James  J.  Loughlin,  trading  as  James  J. 
Loughlin  and  Company  against  G.  Heileman  Brewing 
Company,  a  corporation,  and  J.  A.  Johnson  to  recover 
a  certain  sum  claimed  to  be  due  for  plumbing  work 
done  in  Johnson's  saloon  under  a  contract  with  John- 

•»ee  ininols  Notes  DtKest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topic  and  section  number. 
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son  for  the  Brewing  Company.  Upon  Johnson's  fail- 
ure to  appear,  an  order  of  the  court  was  entered  on 
January  24,  1913,  which,  after  reciting  a  rule  upon 
Johnson  to  appear  instant er  and  his  being  called  in 
open  court,  and  also  service  of  process  '*a  sufficient 
number  of  days  prior  to  the  time  required  of  said 
defendant  to  appear  as  aforesaid  to  now  require  of 
said  defendant  that  said  defendant  either  appear  in 
this  cause  at  this  time  or  that  said  defendant  suffer 
judgment  by  default  for  want  of  such  appearance,'' 
proceeded  as  follows: 

*'It  is  on  motion  of  the  plaintiff  ordered  by  the 
Court  that  judgment  be  entered  herein  against  the 
defendant  John  A.  Johnson  by  default  for  want  of 
an  appearace." 

No  further  order  or  judgment  was  made  by  the 
court  concerning  Johnson  until  April  17,  1913,  when 
**  the  plaintiff  moves  the  Court  that  the  default  of  the 
defendant,  John  A.  Johnson,  entered  herein  on  the 
24th  day  of  January,  1913,  be  vacated  and  set  aside, 
which  motion  the  Court  sustains  and  the  same  is  hereby 
vacated  and  set  a^side  and  for  naught  esteemed." 

Subsequently  the  suit  was  dismissed  as  against 
Johnson  and  a  judgment  was  recovered  against  the 
Brewing  Company  alone  for  $314.35.  To  reverse  the 
judgment,  the  Brewing  Company  prosecutes  a  writ  of 
error. 

Defendant  urged  as  ground  for  reversal  that  plain- 
tiff having  elected  to  proceed  to  judgment  against 
Johnson,  the  alleged  agent,  the  election  was  final 
and  he  could  not  thereafter  hold  the  alleged  principal. 

Edwin  H.  Cassels,  Francis  Adams,  Jr.  and  Kenneth 
B.  Hawkins,  for  plaintiff  in  error. 

D.  K.  Cochrane,  for  defendant  in  error, 

Mr.  Presiding  Justice  Brown  delivered  the  opinion 
of  the  court. 

Vol.   CLJCXXIX   IS 
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Abstract  of  the  Decision. 

1.  JxTDOMENT,  S  112* — When  order  of  default  not  default  judg^ 
ment.  An  order  of  court  held  to  be  a  mere  order  of  default  In- 
artificially  expressed  and  not  a  default  judgment. 

2.  Pbincipai«  and  agent,  §  8* — when  evidence  aufllcient  to  estah- 
liah  agency  to  contract.  In  an  action  against  a  brewing  company 
to  recover  for  plumbing  work  done  in  a  saloon  which  was  operated 
by  a  third  party,  whom  the  plaintiff  claimed  was  authorized  by  de- 
fendant to  contract  for  the  work,  held  that  a  Judgment  In  favor  of 
plaintiff  was  sustained  by  the  evidence. 


Charles  J.  Fischer,  Befendant  in  Error,  t.  General 
Sales  and  Monument  Company  (Defendant),  Henry 
Mayer  (Defendant  in  Error),  E.  D.  Bosworth, 
Plaintiff  in  Error. 

Gen.  No.  19,567. 

Garnishment,  S  130* — when  aaaignment  of  t>enefit  of  contract 
protected.  Where  an  insolvent  corporation  had  a  contract  to  furnish 
work  and  materials  to  a  customer  and  assigned  it  to  an  officer  of 
the  corporation  and  the  contract  was  performed  by  the  assignee 
after  the  assignment,  held  that  the  assignment  was  not  of  an  exist- 
ing claim  or  indebtedness  making  it  invalid  as  a  preference  so  that 
a  creditor  of  the  corporation  in  an  attachment  proceeding  in  which 
the  customer  was  summoned  as  garnishee  would  be  entitled  to  reach 
the  sum  due  from  the  garnishee  or  the  profits  of  the  assignee  as 
against  the  latter,  who  performed  the  work  and  was  an  intervening 
claimant  In  the  proceedihg,  it  also  appearing  that  the  creditor  was 
instrumental  in  procuring  said  assignee  to  take  the  contract 

McSuBELT,  J.,  dissenting. 

Error  to  the  Municipal  Ck>urt  of  Chicago;  the  Hon.  John  K. 
Pbindiville,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1913.  Reversed  and  Judgment  here.  Opinion  filed  October  13, 
1914. 

Gabnbtt  &  Gabnett,  for  plaintiff  in  error ;  Cybus  L. 
Gabnett,  of  counsel. 

Abthub  E.  Walsh,  for  defendant  in  error. 

•See  Ullnolfl  Notes  Digest.  Vols.  XI  to  XY,  and  CiunalfttiTO  Quarterly,  Muno 
topic  and  section  niunber. 
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Mb.  Presiding  Justice  Brown  delivered  the  opinion 
of  the  court. 

Charles  J.  Fischer  sued  the  General  Sales  and  Monu- 
ment Company  in  the  Municipal  Court  of  Chicago 
March  5,  1913,  for  $250  lent  to  it.  He  began  the  suit 
by  attachment  and  caused  one  Henry  Mayer  to  be  sum- 
moned as  garnishee.  Henry  Mayer  answered  that  he 
was  indebted  to  the  General  Sales  and  Monument  Com- 
pany in  the  sum  of  $270,  and  although  the  attachment 
was  contested  it  was  sustained  and  the  plaintiff  had 
judgment  on  May  13,  1913,  against  the  defendant  for 
$250.  This  judgment  is  not  complained  of.  But  on 
May  10,  1913,  leave  was  given  on  his  motion  to  E.  D. 
Bosworth  to  appear,  **as  an  intervening  claimant  of 
any  goods,  chattels,  choses  in  action,  credits  or  effects 
that  may  be  in  the  hands  of  the  garnishee  and  to  main- 
tain any  rights  therein  that  said  intervening  claimant 
may  have,  and  said  intervening  claimant  shall,  upon 
such  appearance,  be  admitted  as  a  party  to  this  suit  so 
far  as  respects  the  title  of  said  intervening  claimant 
to  the  property  herein  in  question."  And  on  the 
same  day  the  said  Bosworth  filed  an  inter-plea 
in  which  he  set  up  that  before  the  Fischer  suit 
was  instituted  the  General  Sales  and  Monument  Com- 
pany had  in  good  faith  *  *  sold,  assigned,  transferred  and 
set  over*'  to  him,  for  a  valuable  consideration,  the  only 
claim  and  contract  it  ever  had  against  Mayer;  that 
Bosworth  had  accepted  the  said  assignment  and  that 
the  garnishee  had  been  notified  of  that  before  his 
answer.  This  interplea  was  verified  by  the  oath  of 
one  Scott,  who  swore  that  he  Was  agent  for  Bosworth. 

On  May  21,  1913,  the  cause  came  on  for  trial  before 
the  court  without  a  jury  as  to  the  issues  between  the 
plaintiff  and  the  intervening  claimant,  and  on  May  24, 
1913,  the  court  found  the  issues  for  the  plaintiff  and 
that  the  right  to  said  fund  was  in  the  plaintiff,  and 
entered  a  judgment  in  favor  of  the  plaintiff  Fischer  for 
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costs  against  the  intervening  claimant  and  a  judgment 
that  the  defendant,  the  General  Sales  and  Monument 
Company,  should  have  and  recover  of  and  from  the 
garnishee  (on  his  answer)  the  sum  of  $270,  and  that 
the  total  of  said  moneys  so  to  be  recovered  by  the 
defendant  should  be  had  and  recovered  for  the  use  of 
the  plaintiff  Fischer.  The  stenographic  report  of  the 
proceedings  filed  in  the  case  recites  under  the  hand 
of  the  judge  of  the  Municipal  Court  that  he  held  *'that 
the  assignment  from  the  defendant  General  Sales  and 
Monument  Company  to  E.  D.  Bosworth  was  void." 
To  reverse  this  judgment  of  May  24,  1913,  this  writ 
of  error  is  sued  out. 

Although  this  seems  a  hard  case  for  the  plaintiff, 
who  is  merely  seeking  to  recover  $250  which  he  too 
trustfully  confided  to  a  concern  which  was  not  deserv- 
ing of  confidence  and  was  evidently  in  a  failing  or  im- 
pecunious condition  and  ought  never  to  have  taken  it, 
we  cannot  see  our  way  to  do  otherwise  than  to  reverse 
the  judgment  of  the  Municipal  Court  and  enter  such 
judgment  here  as  shall  adjudge  to  Bosworth,  the  in- 
tervening claimant,  the  sum  which  the  garnishee, 
Mayer,  answered  that  he  owed  the  defendant,  the  Gen- 
eral Sales  and  Monument  Company. 

The  elaborate  argument  which  is  made  by  counsel 
for  defendant  in  error,  on  the  invalidity  of  assignments 
which  operate  as  preferences  by  corporations  to  offi- 
cers or  directors,  is,  in  our  opinion,  without  applica- 
tion here.    This  is  a  very  different  case. 

An  entirely  insolvent  and  broken  corporation  had  on 
its  hands  a  contract  which  required  it  to  furnish  work 
and  material,,  which  it  is  plain  it  could  not  do.  If 
there  were  a  default  in  the  contract  it  would  be  liable 
in  damages — perhaps  under  the  circumstances  not  a 
practical,  but  certainly  a  theoretical  disadvantage  and 
risk  to  it.  By  the  hand  of  its  business  manager,  as 
well  as  its  president,  it  turned  over  to  Bosworth,  who 
was  one  of  its  officers,  not  an  existing  claim  and  in- 
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debtedness  against  Mayer,  whi^h  would  have  been  a 
preference,  but  this  contract  to  be  performed.  Bos- 
worth  performed  it  and  is  entitled  to  the  amount  which 
then  became  due  on  it.  It  was  not  performed  until 
after  it  was  assigned,  and  no  indebtedness  accrued 
until  then.  The  garnishee  was  mistaken,  naturally  and 
in  good  faith  undoubtedly,  but  still  mistaken,  in  an- 
swering that  he  was  indebted  to  the  General  Sales  and 
Monument  Company.    He  was  indebted  to  Bosworth. 

If  there  can  be  any  doubt  as  to  the  technical  validity 
of  the  assignment  by  the  president  of  the  Company 
between  December  10,  and  December  18,  1912 — which 
we  doubt,  for.it  was  not,  as  we  before  said,  a  prefer- 
ence that  was  made,  but  a  liability  or  business  en- 
gagement which  was  disposed  of — there  certainly  was, 
under  the  circumstances,  an  equitable  assignment  made 
by  the  circumstances  and  the  action  upon  them  taken 
by  Richardson  (the  president  of  the  Company)  and 
Bosworth  respectively.  As  against  Bosworth 's  claim, 
once  that  action  had  been  brought  to  Mayer  ^s  knowl- 
edge and  he  was  notified  that  in  reliance  on  Richard- 
son's assignment  Bosworth  and  not  the  Company  had 
carried  out  the  contract  and  furnished  the  stone  and 
labor  agreed  for,  nteither  Mayer  nor  the  Company  could 
possibly  have  set  up  any  claim  of  the  Company  for  the 
amount  stipulated  in  the  contract  which  the  Company 
had  abandoned  and  Bosworth  had  performed,  to  set  up 
a  monument  in  St.  Boniface  cemetery.  The  garnishing 
creditor  is  in  no  better  situation  than  the  attachment 
debtor  in  his  claim  against  the  garnishee. 

There  is,  moreover,  in  this  case  an  additional  cir- 
cumstance placing  the  plaintiff  in  a  position  of  disad- 
vantage in  his  contention  with  Bosworth.  It  appears 
in  the  evidence  that  he  was,  to  some  extent  and  ap- 
parently for  the  purpose  of  securing  a  portion  at  least 
of  the  commission  which  was  to  come  to  him  on  this 
contract  of  Mayer,  instrumental  in  procuring  Bos- 
worth's  undertaking  the  contract.    This  brings  an  ele- 
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ment  of  estoppel  into  the  case  against  him.  But  even 
without  it,  the  judgment  of  the  court  below  would  not 
be  justified. 

We  do  not  think  that  the  intervening  claimant  is 
liable  to  account  to  the  defendant  or  the  garnishing 
creditor  even  for  the  small  profit  of  $12.40  which  he 
will  make  if  he  secures  the  amount  due  on  this  con- 
tract. There  was  a  possibility  of  loss  undoubtedly 
through  changed  market,  transportation  or  labor  con- 
ditions, as  well  as  of  profit,  when  he  took  over  the  con- 
tract. We  think  he  is  entitled  to  the  $270  in  the  hands 
of  the  garnishee,  and  we  so  find  and  reverse  the  judg- 
ment entered  by  the  Municipal  Court  of  Chicago  on 
May  24,  1913,  and  give  judgment  here  that  the  inter- 
vening claimant,  E.  D.  Bosworth,  have  and  recover  of 
the  garnishee,  Henry  Mayer,  the  sum  of  $270,  for  which 
in  the  answers  of  the  garnishee  he  declared  himself 
indebted  to  the  defendant,  the  General  Sales  and  Monu- 
ment Company,  and  have  execution  therefor,  and  that 
on  payment  of  said  sum  by  the  garnishee  to  the  inter- 
vening claimant,  E.  D.  Bosworth,  the  said  garnishee, 
Henry  Mayer,  shall  be  forever  released  and  discharged 
from  the  payment  of  said  sum  to  any  other  person 
whatever. 

Reversed  and  judgment  here. 
Mb.  Justice  MoSubely  dissents. 


William  McMurray  et  al.,  trading  as  the  Bank  of  Big 
Wells,  Texas,  Defendants  In  Error,  y.  M.  George 
and  Company,  Plaintiff  in  Error,  and  National 
Produce  Bank  of  Chicago. 

Oen.  No.  19,600.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Henby  C. 
Beitleb,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1913.    Affirmed.    Opinion  filed  October  13,  1914. 
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Statement  of  the  Case. 

Action  by  William  McMurray,  F.  F.  Petty  and  J.  E. 
Franklin,  trading  as  the  Bank  of  Big  Wells,  Texas, 
against  M.  George  and  Company,  a  corporation,  and 
National  Produce  Bank  of  Chicago,  a  corporation,  to 
recover  the  purchase  price  of  onions  claimed  to  have 
been  purchased  by  an  agent  of  M.  George  and  Company 
at  a  shipping  point  in  Texas.  The  plaintiff  sued  as  an 
assignee  of  the  seller.  On  trial  without  a  jury  the 
suit  was  dismissed  as  to  the  defendant  National  Pro- 
duce Bank  of  Chicago,  and  a  judgment  was  entered  in 
favor  of  plaintiff  for  $822.50.  To  reverse  the  judgment, 
the  defendant  M.  George  and  Company  prosecute  a  writ 
of  error. 

Fbbd  H.  Atwood,  Frank  B.  Please,  Charles  0. 
LoucKS  and  Vernon  R.  Louoks,  for  plaintiff  in  error ; 
Harold  L.  Eeeve,  of  counsel. 

Mather  &  Hutson,  for  defendants  in  error ;  William 
A.  ^HEEHAN,  of  counsel. 

Mr.  Presiding  Justice  Brown  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Becision. 

Sales,  fi  329* — when  judgment  for  purchase  price  sustained  by 
the  evidence.  In  an  action  for  the  purchase  price  of  onions  claimed 
by  the  plaintiff  to  have  been  purchased  by  an  agent  of  defendant 
at  a  shipping  point  in  Texas,  and  claimed  by  defendant  to  have 
been  ordered  on  the  theory  of  a  ''consignment  for  sale/'  a  Judgment 

in  favor  of  plaintiff  held  sustained  by  the  evidence. 

■  I  — ^^-^» 
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Bogle  V.  Weber,  189  111.  App.  184. 


Walter  8.  Bogle^  Defendant  in  Error,  t,.  I.  Weber, 

Plaintiff  in  Error. 

Gen.  No.  19,610.   (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  CJourt  of  Chicago;  the  Hon.  Joseph  P. 
Ratfebty,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1913.    Reversed.    Opinion  filed  October  13,  1914. 

Statement  of  the  Case. 

Action  by  Walter  S.  Bogle  against  L.  Weber  in  the 
Municipal  Court  of  Chicago.  The  action  was  in  tort, 
and  as  stated  in  the  statement  of  claim  was  *'for  the 
reasonable  value  of  repairing  the  walls  in  the  halls  of 
the  building  owned  by  the  plaintiff  at  668  Roscoe  street, 
Chicago,  111.,  which  were  damaged  by  defendant  or  her 
agent  in  moving  defendant 's  furniture  from  said  build- 
ing on  or  about  May  1, 1912.'' 

The  walls  damaged  were  the  halls  of  a  building  in 
which  defendant  had  leased  apartments  from  the  plain- 
tiff. Her  lease  being  about  to  expire  she  made,  as  the 
stipulation  of  facts  on  which  the  case  was  tried  states, 
*  *  a  contract  with  Murphy  Bros,  to  remove  her  said  fur- 
niture from  said  apartment  and  agreed  to  pay  and  did 
pay  Murphy  Bros,  a  certain  specific  sum  of  money  for 
moving  all  of  said  furniture  and  Murphy  Bros,  agreed 
to  move  said  furniture  without  damaging  the  same  and 
to  deliver  said  furniture  safely  at  another  apartment. 

'*  Murphy  Bros,  was  a  firm  or  copartnership  having 
an  office  and  place  of  business  in  the  City  of  Chicago 
and  were  engaged  in  the  business  of  drayage  and  team- 
ing. Prior  to  the  making  of  the  contract  aforesaid,  the 
defendant  had  never  employed  Murphy  Bros,  in  any  ca- 
pacity and  had  had  no  business  relations  with  Murphy 
Bros.  Defendant  gave  no  directions  as  to  the  manner 
of  moving  said  furniture  to  Murphy  Bros.,  the  said 
contract  providing  simply  that  Murphy  Bros,  at  its 
own  risk  so  far  as  defendant  was  concerned  should 
move  said  furniture  from  said  apartment  and  receive 
as  compensation  therefor  the  said  price  agreed  on.'* 
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It  was  further  stipulated  that  Murphy  Bros,  were 
careless  in  moving  the  said  furniture  and  in  so  doing 
damaged  the  walls  in  the  halls  of  said  apartment  build- 
ing, and  that  if  the  plaintiff  was  entitled  to  recover  at 
all  against  the  defendant  he  was  entitled  to  recover 
$22.50. 

A  trial  was  had  without  a  jury  and  plaintiff  recov- 
ered a  judgment  for  $22.50.  To  reverse  the  judgment, 
defendant  prosecutes  a  writ  of  error. 

Edwin  H.  Cassels,  Francis  Adams,  Jr.,  and  Ken- 
neth B.  Hawkins,  for  plaintiff  in  error. 

GuERiN,  GaltLagher  &  Barrett,  for  defendant  in  er- 
ror ;  Earl  B.  Wilkinson,  of  counsel. 

Mr.  Presiding  Justice  Brown  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

Landlord  and  tenant,  §  197* — when  tenant  not  liable  for  injury 
to  premises.  Where  a  tenant  contracted  with  persons  to  move  her 
furniture  from  an  apartment  buUding  and  tHe  movers  damaged  the 
waUs  of  the  halls  of  the  building  and  suit  was  brought  by  the 
owner  of  the  building  against  the  tenant  to  recover  the  damages, 
held  under  a  stipulation  of  facts  in  the  case  that  the  movers  were 
independent  contractors  and  that  the  tenant  was  not  liable. 


Abraham  Greenblodt,  Defendant  in  Error,  t.  Chicago 
Railways  Company,  Plaintiff  in  Error. 

Oen.  No.  19,630. 

1.  Municipal  Cottkt  of  Chicago,  i  13* — when  statement  of  claim 
sufficient  to  inform  defendant  as  to  nature  of  case.  A  statement  of 
claim  in  a  fourth-class  case  in  the  Municipal  Court  for  personal 
injuries,  held  to  reasonably  inform  the  defendant  of  the  nature  of 
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the  case  within  the  meaning  of  section  40  of  the  Municipal  Court 
Act,  J.  &  A.  If  3352. 

2.  Municipal  Coubt  of  Chicago,  §  28* — When  judgment  will  not 
he  reversed  for  insufficiency  of  statement  of  claim.  The  fact  that  a 
statement  of  claim  in  a  fourth-class  case  in  the  Municipal  Court  for 
personal  injuries  did  not  allege  that  plaintiff  was  in  the  exercise 
of  due  care  when  injured,  Tield  not  suf&cient  ground  for  reversal  of 
a  judgment,  where  nothing  was  done  in  the  court  below  to  save 
such  point  for  review  except  a  motion  for  an  arrest  of  judgment 
after  verdict 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Habbt  P. 
DoLAN,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1913.    Affirmed.    Opinion  filed  October  13,  1914. 

John  W.  Walsh  and  Frank  L.  Kriete,  for  plaintiff 
in  error ;  John  B.  Guilliams,  of  counsel. 

William  Cullen  Burns,  for  defendant  in  error;  A, 
H.  Banes,  of  counsel. 

Mr.  Presiding  Justice  Brown  delivered  the  opinion 
of  the  court. 

This  writ  of  error  is  to  reverse  a  judgment  for  $500 
entered  by  the  Municipal  Court  of  Chicago  on  May  29, 
1913,  on  the  verdict  of  a  jury,  in  favor  of  Abraham 
Greenblodt,  plaintiff  below  and  defendant  in  error  here. 
The  cause  does  not  come  here  upon  the  merits,  the  evi- 
dence not  having  been  preserved  for  our  consideration. 
The  question  before  us  is  merely  whether  the  judgment 
should  be  reversed  because  of  insufficiency  of  the 
* '  statement  of  claim. ' ' 

The  action  was  one  of  the  fourth  class,  brought  in 
**Tort,"  and  the  statement  of  claim,  omitting  the  de- 
scription of  the  injuries  received  by  the  plaintiff,  is : 
** Plaintiff's  claim  is  for  the  sum  of  one  thousand  dol- 
lars sustained  by  him  through  the  negligence  of  defend- 
ant on  or  about  July  9, 1911.  While  driving  in  a  wagon 
on  Western  Avenue  in  said  city  between  Division  Street 

and  Chicago  Avenue  defendant's  street  car  was  reck- 

■^  —  » 
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- —  - 

lessly  and  carelessly  driven  against  plaintiff's  wagon, 
causing  plaintiff  to  be  thrown  to  the  ground  severely  in- 
juring hiin,"  etc. 

The  Municipal  Court  Act  provides  that  in  cases  of 
this  class : 

**If  the  suit  be  for  a  tort,  if  (the  statement  of  claim ) 
*' shall  consist  of  a  brief  statement  of  the  nature  of  the 
tort  and  such  further  information  as  will  reasonably 
inform  the  defendant  of  the  nature  of  the  case  he  is 
called  upon  to  defend,  but  nothing  herein  contained 
shall  be  construed  to  require  the  statement  of  claim  in 
any  action  for  a  tort  to  set  forth  the  cause -of  action 
with  the  particularity  required  in  a  declaration  at  com- 
mon law. '  * 

We  think  that  to  any  person  unversed  in  the  intri- 
cacies of  the  law  it  would  never  occur  that  the  *  *  state- 
ment of  claim"  in  this  case  did  not  ''reasonably  in- 
form'*  the  Railways  Company  of  the  nature  of  the  case 
it  was  called  on  to  meet,  and  despite  the  elaborate  and 
ingenious  arguments  of  the  counsel  for  plaintiff  in  er- 
ror, that  because  the  statement  of  claim  does  not  assert 
that  the  plaintiff  was  in  the  exercise  of  due  care  when 
injured,  this  judgment  ought  to  be  reversed,  although 
no  objection  appears  to  have  been  made  to  the  state- 
ment as  insufficient  and  nothing  done  in  the  court  below 
to  save  any  such  point  except  to  make  a  motion  for  an 
arrest  of  the  judgment  after  verdict,  we  must  decline  to 
be  so  astute,  and  thus  overthrow  the  evident  purpose 
of  the  Municipal  Court  Act  in  regard  to  common-law 
pleading.  So  far  as  we  know,  all  decisions  of  the  Ap- 
pellate Court  or  the  Branch  Appellate  Courts  of  this 
District  have  been  uniform  on  this  point  or  analogous 
ones;  e.g.,  Toledo  Computing  Scale  Co.  v.  Tyden,  141 
111.  App.  21 ;  Bayfield  v.  Sans  Souci  Park,  147  111.  App 
493 ;  Schulze  v.  Gottschaik,  152  111.  App.  20 ;  Bender  v. 
Lundberg,  152  HI.  App.  326 ;  McDoivell,  Stocker  S  Co. 
V.  Sharp,  157  111.  App.  165 ;  Bekins  Household  Shipping 
Co.  V.  Grand  Trunk  By.  System,  162  111.  App.  497;  Gil- 
man  V.  Chicago  Bys.  Co.,  185  HI.  App.  396. 
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Until,  if  ever,  the  higher  tribunal  shall  hold 'other- 
wise, we  shall  adhere  to  the  doctrine  of  these  cases. 
The  judgment  of  t'he  Municipal  Court  is  aMnned. 

Affirmed. 


John  D.  Casey,  Administrator,  Plaintiff  in  Error,  y. 
City  of  Chicago,  Defendant  in  Error. 

Gen.  No.  19,653.  (Not  to  be  reported  in  full.) 

» 

ETrror  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Chables  M. 
Walker,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1913.  Reversed  and  remanded.  Opinion  filed  October  13,  1914. 
Rehearing  denied  October  27,  1914. 

Statement  of  the  Case. 

Action  by  John  D.  Casey,  administrator  of  the  estate 
of  Harold  Budil,  deceased,  against  City  of  Chicago  to 
recover  damages  for  the  death  of  plaintiff's  intestate,  a 
child  of  five  years,  imder  the  Campbell  Act  of  Illinois, 
J.  &  A.  T[^  6184  et  seq.  The  declaration  charged  that  the 
City  of  Chicago  negligently  permitted  a  street  in  said 
City  to  be  and  remain  in  an  unsafe  and  dangerous  con- 
dition in  that  it  had  a  hole  in  it  which  made  it  rough 
and  uneven,  by  means  whereof  the  plaintiff's  intestate 
*^was  struck  and  injured  by  a  cake  of  ice  which  fell 
from  a  wagon  because  of  the  said  wagon  running  into 
said  depression  and  hole  in  said  street/'  The  cause 
was  tried  before  a  jury,  who  found  for  the  defendant, 
and  the  court,  after  a  motion  for  a  new  trial  and  a  mo- 
tion in  arrest  of  judgment  had  been  made  and  over- 
ruled, entered  a  judgment  of  nil  capiat  and  for  costs 
against  the  plaintiff.  To  reverse  the  judgment,  plain- 
tiff prosecutes  a  writ  of  error. 

Plaintiff  urged  as  ground  for  reversal  that  the  court 
admitted  improper  evidence  and  excluded  proper  evi- 
dence ;  that  it  erred  in  giving  certain  instructions  and 
in  refusing  certain  tendered  instructions. 
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Elmer  &  Cohen,  for  plaintiflf  in  error. 

William  H.  Sexton,  John  W.  Beckwith  and  N.  L. 
PiOTROwsKi,  for  defendant  in  error;  David  E.  Levy,  of 
counsel. 

Mr.  Presiding  Justice  Brown  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Municipal  corporations,  fi  972* — duty  to  maintain  streets  in 
safe  condition  for  children.  A  city  is  charged  with  a  duty  subject 
to  certain  general  limitations  and  conditions  to  keep  its  streets  In 
a  reasonably  safe  condition,  not  only  for  ordinary  travel,  but  also 
for  children  at  play  using  the  streets  in  a  manner  common  and 
usual  for  children  in  a  city. 

2.  Municipal  corporations,  9  968* — when  defective  street  con- 
stitutes proximate  cause  of  death  of  child.  Where  a  child  playing 
in  a  street  was  killed  by  a  cake  of  ice  falling  from  a  wagon  because 
the  wagon  ran  into  a  hole  In  the  street,  held  that  the  negligence 
of  the  driver  of  the  wagon  would  not  excuse  the  negligence  of  the 
City  in  permitting  the  holes  to  be  in  the  street  if  such  negligence 
of  the  City  was  the  proximate  cause  of  the  accident. 

3.  Negligence,  §  53* — proximate  cause.  For  an  act  of  negligence 
to  be  the  proximate  cause  of  an  Injury,  it  need  not  be  the  sole  or 
exclusive  proximate  cause,  but  it  must  be  a  proximate  cause,  either 
alone  or  concurrently  with  some  other. 

4.  Municipal  , corporations,  fi  1100* — sufficiency  of  instructions. 
In  an  action  against  a  city  for  the  death  of  a  child  caused  by  a  cake 
of  ice  falling  from  a  wagon  when  the  wagon  ran  into  a  hole  in  a 
street,  held  that  the  Instructions  given  did  not  properly  present  the 
law  material  to  the  issues,  where  the  court  gave  instructions  to 
find  the  defendant  not  guilty  if  the  street  was  reasonably  safe  for 
travel  and  the  negligence  of  defendant  was  not  the  proximate  cause 
of  the  accident,  and  refused  to  give  an  instruction  requested  by 
plaintiff  to  the  effect  that  though  the  driver  of  the  wagon  was 
guilty  of  negligence  contributing  to  the  accident  such  negligence 
would  not  prevent  recovery  If  the  negligence  of  the  defendant  was 
the  proximate  cause  of  the  Injury. 

5.  Negligence,  §  223* — sufficiency  of  instruction  as  to  Jiahility 
for  unforeseen  accidents.  A  portion  of  an  instruction  telling  the 
jury  "that  a  person  or  corporation  is  not  liable  or  responsible  for 
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Injuries  or  accidents  which  could  not  have  been  foreseen  or  expected 
by  a  reasonably  prudent  person  as  a  result  of  Its  negligence/'  held 
improper  if  standing  alone  as  making  the  liability  of  defendant  de- 
pend upon  whether  the  precise  injury  complained  of  and  the  manner 
of  its  occurrence  ought  to  have  been  foreseen,  but  held  that  the  giv- 
ing of  the  same  was  not  reversible  error  where  it  was  followed  by  a 
clause  which  explained  or  developed  the  preceding  clause  by  speak- 
ing of  "any  accident  or  some  accident" 

6.  Evidence,  §  232* — when  portion  of  coroner*s  verdict  inaefntfo- 
sihle.  In. an  action  against  a  city  for  the  death  of  a  child  alleged 
to  have  been  caused  by  a  hole  in  a  street,  a  part  of  a  coroner's  ver- 
dict which  purported  to  determine'  that  the  condition  of  the  street 
caused  the  accident,  held  not  competent  evidence  for  the  jury. 


Tabor  Coal  &  Snpply  Company,  Defendant  in  Error,  t. 
Isaac  Cohen,  Plaintiff  in  Error. 

Gen.  No.  19,687.   (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  Coubt- 
NET,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1913.  Affirmed.    Opinion  filed  October  13,  1914. 

Statement  of  the  Case. 

Action  in  the  Municipal  Court  of  Chicago  by  Tabor 
Coal  &  Supply  Company,  a  corporation,  against  Isaac 
Cohen  on  an  account  stated  for  coal  sold  and  delivered 
by  plaintiff  to  defendant.  The  statement  of  claim  de- 
scribed the  demand  as  follows : 

'  *  For  $200  being  an  account  stated  and  rendered  and 
balance  agreed  upon  between  plaintiff  and  defendant 
on  or  about  the  28th  day  of  December,  1912." 

The  defendant  in  his  amended  * '  Affidavit  of  Merits ' ' 
denied  that  there  was  any  **  account  stated '*  or  **  bal- 
ance agreed  on'*  at  any  time,  and  denied  that  he  was 
indebted  to  said  plaintiff  in  any  sum  for  any  coal.  To 
reverse  a  judgment  entered  on  a  finding  for  plaintiff, 
defendant  prosecutes  a  writ  of  error. 

*See  TlllnoiB  Notes  Divest,  Vols.  XI  to  XY,  and  CamnlatiTe  Qiuwterly,  Hune 
topic  and  section  number. 
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Levy  &  0  'Donnell,  for  plaintiff  in  error. 

Sme jKAii,  Klenha  &  Krasa,  for  defendant  in  error ; 
HwAss  &  LuEBECK,  of  counsel. 

Mr.  Presiding  Justice  Brown  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Account  stated,  §  25* — when  finding  sustained  by  the  evi- 
dence.  In  an  action  on  an  account  stated  for  coal  sold  and  deliv- 
ered where  the  defendant  denied  there  was  any  "account  stated/' 
held  that  a  finding  in  favor  of  plaintiff  was  sustained  by  the  evi- 
dence. 

2.  Account  stated,  §  24 — admissibility  of  evidence.  In  an  action 
on  a  stated  account  for  coal  sold  and  delivered,  held  not  error  to 
exclude  testimony  concerning  the  quality  of  the  coal  where  the 
quality  was  not  an  issue  on  the  trial. 

3.  Evidence,  §  107* — what  sufficient  to  establish  identity  of 
speaker  over  telephone.  Evidence  held  sufficient  to  establish  the 
identity  of  a  person  speaking  over  a  telephone  so  as  to  render  the 
telephone  conversation  admissible  where  the  speaker  gave  his  name 
to  witness  and  declared  his  intention  of  making  a  payment  by  check 
of  a  certain  amount  and  the  witness  received  the  check  for  such 
amount  the  next  morning. 


Waldomar  Selemin^  Defendant  in  Error^  y.  Latrobe 
Steel  and  Coupler  Company^  Plaintiff  in  Error. 

Gen.  No.  19,699.   (Not  to  be  reported  in  full.) 

Error  to  the  Superior  Court  of  Cook  county;  the  Hon.  Theodore 
Bbentano,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1913.    Affirmed.    Opinion  filed  October  13,  1914. 

Statement  of  the  Case. 

Action  by  Waldomar  Selemin  against  Latrobe  Steel 
and  Coupler  Company,  a  corporation,  to  recover  for 

•Se«  nilnol*  NotM  Digest.  Vols.  XI  to  XY,  and  Cnmulatiye  Qaartorly.  lame 
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personal  injuries.  The  declaration  on  wliieb  the  cause 
was  sent  to  the  jury  consisted  of  two  counts.  The  first 
of  these  alleged:  That  the  defendant  *' owned,  pos- 
sessed, managed,  operated  and  controlled"  a  machine 
for  testing  iron  couplers,  consisting  of  a  heavy  ham- 
mer, to  which  hammer  was  attached  at  the  top  thereof 
a  certain  chain,  which  chain  fastened  by  a  hook,  by 
which  hook  and  chain  the  hammer  was  raised  for  the 
purpose  of  causing  it  to  descend  and  strike  the  mate- 
rial placed  beneath  it  and  thereby  test  the  strength  of 
said  material;  that  at  that  time  the  plaintiff,  then  a 
minor  of  tender  years  and  a  Eussian  subject,  was  work- 
ing for  the  defendant  as  a  servant ;  that  the  defendant, 
by  its  foreman,  **who  was  not  a  fellow-servant  of  plain- 
tiff and  to  whom  plaintiff  owed  the  duty  of  obedience, 
carelessly  and  negligently  fastened  said  chain  on  said 
hammer  in  an  insecure  and  unsafe  manner,  and 
so  that  said  hammer  was  likely  to  become  un- 
fastened and  fall  by  reason  thereof  and  without 
any  act  on  the  part  of  the  operator  of  said 
hammer  to  cause  it  to  fall,"  which  defendant 
knew,  etc.,  and  plaintiff  did  not  know,  etc.,  '*and  while 
plaintiff  at  all  times  in  the  exercise  of  ordinary  care 
and  caution  for  his  own  personal  safety  and  in  perform- 
ance of  his  duty  to  said  defendant  as  a*  servant  as  afore- 
said, was  in  the  act  of  placing  a  certain  knuckle  under 
said  hammer  for  the  purpose  of  testing  the  same,  said 
hammer  became  unfastened  from  said  chain  and  hook 
by  and  through  the  carelessness  and  negligence  of  said 
iefendant  as  aforesaid,  and  fell  to  and  upon  the  hand  of 
plaintiff,"  thereby  severing  the  fingers  from  the  plain- 
tiff's hand. 

The  other  count  alleged  that  the  defendant  by  the 
foreman,  who  was  not  a  fellow-servant,  etc.,  ** care- 
lessly and  negligently  ordered  plaintiff  to  i)lace  a  cer- 
tain knuckle  under  said  hammer  for  the  purpose  of 
testing  same,  while  the  chain  and  hook  upholding  said 
hammer  was  weakly,  insecurely  and  insufficiently  fas- 
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tened  and  so  that  said  hammer  was  likely  to  fall  by  rea- 
son thereof  without  any  act  of  the  operator  to  cause  it 
to  fall,  which  defendant  knew  or  by  the  exercise  of  due 
care  ought  to  have  known  and  which  plaintiff  did  not 
know  and  did  not  assume  the  risk  thereof,  and  could 
not  have  known  by  the  exercise  of  ordinary  care, ' '  and 
that  while  the  plaintiff  was,  in  obedience  to  said  order, 
placing  a  knuckle  under  said  hammer,  etc.,  the  hammer, 
by  reason  of  the  aforesaid  negligence  of  the  defendant, 
fell  on  his  hand. 

Besides  the  general  issue,  a  plea  of  the  statute  of 
limitations  was  filed,  to  which  an  amended  replication 
was  made  by  leave  of  court  during  the  trial.  The  repli- 
cation was,  in  effect,  that  the  suit  was  brought  before 
the  plaintiff  had  come  of  age.  A  trial  of  the  cause  be- 
fore a  jury  began  March  31, 1913,  and  on  April  2, 1913, 
terminated  by  a  verdict  for  plaintiff  in  the  sum  of 
twenty-five  hundred  dollars.  On  the  last  day  before 
the  cause  was  finally  taken  by  the  jury,  counsel  for  the 
defendant  moved  the  court  to  suspend  the  trial  of  the 
cause  until  the  next  day  to  enable  the  defendant  to  pre- 
sent the  testimony  of  one  C.  F.  Heywood.  This  motion 
was  supported  by  affidavit  of  the  counsel  that  Heywood 
was  a  material  witness  for  the  defense,  and  that  he  ex- 
pected him  to  testify  to  certain  matters  (set  forth  in 
the  affidavit),  and  that  Heywood  resided  in  Pittsburg, 
Pennsylvania ;  that  he  had  started  from  there  April  1, 
1913,  to  come  to  Chicago  to  testify  in  the  cause,  but  had 
telegraphed  that  his  train  was  delayed  and  that  he 
could  not  arrive  in  Chicago  until  about  5  P.  M.  on  the 
second.  Tuesday,  April  1,  being  a  legal  holiday  the 
court  had  not  convened.  Counsel  for  the  plaintiff  con- 
sented that  the  counsel  for  the  defendant  might  state  to 
the  jury  that  the  defendant  claimed  that  the  witness 
would  testify  as  stated  in  the  affidavit,  but  refused  to 
admit  that  the  witness  would  testify  to  all  the  matters 
mentioned  therein,  specifying  those  which  were  thus 
excepted.  The  motion  to  suspend  or  continue  was  then 
denied.   The  entire  affidavit  of  counsel  was  read  to  the 
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jury  by  him,  but  he  indicated  the  parts  which  stated 
what  the  plaintiff  refuse^  to  admit  the  absent  witness 
would  have  sworn  to. 

A  written  motion  for  a  new  trial  and  a  motion  in  ar- 
rest of  judgment  were  made  after  the  verdict  and  be- 
fore the  judgment  and  overruled.  To  reverse  a  judg- 
ment entered  on  the  verdict,  defendant  prosecutes  a 
writ  of  error. 

Defendant  urged  as  grounds  for  reversal :  That  the 
court  erred  in  allowing  plaintiff  to  file  an  amended  rep- 
lication  during  the  trial,  contending  that  an  issue  was 
by  the  replication  submitted  to  the  jury  which  it  had 
iTot  been  sworn  to  try;  that  there  was  no  evidence  in 
the  record  tending  to  prove  that  the  defendant  was 
guilty  of  the  negligence  charged  in  either  count  of  the 
declaration  on  which  the  cause  was  submitted  to  the 
jury ;  that  if  it  could  be  held  that  any  negligence  was 
shown,  it  must  have  been  the  negligence  of  plaintiff's 
fellow-servant,  for  which  the  defendant  is  not  liable; 
that  the  plaintiff  was  guilty  of  contributory  negligence ; 
that  the  plaintiff  assumed  the  risk  of  the  danger  which 
resulted  in  the  injury. 

Herbick,  Allen  &  Martin  and  Frank  E.  Harkness, 
for  plaintiff  in  error. 

C.  H.  Johnson  and  Daniel  Belasoo,  for  defendant  in 
error. 

Mr.  Presidinq  Justice  Brown  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Appeal  and  ebbob,  §  1712* — when  assignments  of  error  ioaived, 
AssignmentB  of  error  which  are  not  argued  may  be  considered  as 
waived. 

2.  Pleading,  §  249* — when  aUotoing  filing  of  amended  replication 
not  error.    Permitting  plaintiff  during  the  trial  to  file  an  amended 

•See  niinole  Notes  DUect,  Vols.  XI  to  XY.  and  Camalatlve  Quarterly,  lame 
tople  and  section  number. 
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replication  to  a  plea  of  the  statute  of  limitations,  held  not  error. 

3.  Masteb  and  8EB7AITT,  §  702* — wheti  contributory  negligence 
and  fellotD^ervant  relation  questions  for  jury.  In  an  action  by  a 
servant  against  his  employer  to  recover  for  personal  injuries  re- 
ceived while  placing  certain  iron  couplers  on  a  machine,  for  testing 
the  strength  of  the  couplers  by  a  heavy  hammer,  where  at  the  time 
of  the  injury  the  hammer  on  being  partly  raised  unexpectedly  fell 
by  becoming  detached  from  a  hook  connected  to  the  hammer  by 
defendant's  foreman,  held  under  the  facts  of  the  case  the  questions 
whether  plaintiff  was  guilty  of  contributory  negligence  or  whether 
the  foreman  was  a  fellow-servant  were  questions  for  the  Jury  upon 
which  their  verdict  in  favor  of  plaintiff  was  conclusive,  it  appearing 
that  the  plaintiff  was  an  inexperienced  minor,  that  the  manner  of 
performing  the  work  was  unsafe,  that  the  foreman  was  plaintiff'8 
"boss,"  and  that  the  foreman  had  knowledge  that  the  hook  did  not 
fasten  securely  to  the  hammer. 

4.  Masteb  and  sebvant,  §  359* — assumption  of  risk.  Where  a 
youthful  and  inexperienced  servant  was  injured  while  engaged  in 
placing  iron  couplers  on  a  testing  machine  for  the  purpose  of  testing 
the  same  with  a  heavy  hammer,  held  under  the  facts  of  the  case 
that  the  doctrine  of  assumption  of  risk  was  inapplicable. 

5.  Masteb  and  sebvant,  §  561* — necessity  of  proof  of  specific 
negligence  alleged.  In  an  action  by  a  servant  against  his  employer 
for  personal  injuries,  the  specific  negligence  charged  in  the  declara- 
tion must  be  proved  to  warrant  a  verdict  for  plaintiff. 

6.  Masteb  and  sebvant,  §  694* — when  proof  sufficient  to  sustain 
allegation  in  declaration.  In  an  action  by  a  servant  against  his 
employer  to  recover  for  personal  injuries,  plaintiff's  testimony  held 
sufficient,  if  believed  by  the  Jury,  to  sustain  an  allegation  in  plain- 
tiff's declaration  that  the  injury  resulted  from  obeying  a  negligent 
order  of  defendant's  foreman. 

7.  Tbial,  §  33 — when  refusal  to  adjourn  for  day  not  atmse  of 
discretion.  Refusal  of  court  during  the  trial  to  adjourn  for  a  day 
to  allow  a  witness  for  defendant  to  arrive  from  another  State  on 
the  ground  that  the  train  which  the  witness  had  taken  was  delayed 
on  account  of  floods,  held  not  an  abuse  of  discretion. 


•Sm  lUlnols  Notes  Direst,  Vols.  XI  to  XY,  and  ComiilaUye  Qaartarlr.  tame 
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John  F.  DeTine^  Administrator^  Plaintiff  in  Error^  y. 
Mary  Steffen  et  al.^  Defendants  in  Error. 

Gen.  No.  19,726. 

1.  Wills,  §  493* — rules  as  to  lapsing  of  legacy  cohere  legatee  dies 
before  testatrix.  Where  the  payment  of  a  legacy  charged  upon  land 
is  by  the  terms  of  a  will  postponed  until  the  arrival  of  the  legatee 
at  a  certain  age,  or  to  some  other  fixed  time  In  the  future,  the 
legacy  lapses  if  the  legatee  dies  before  the  time  arrives,  and  the 
postponement  of  the  payment  was  made  on  account  of  the  circum- 
stances and  for  the  good  of  the  legatee.  If,  however,  the  postpone- 
ment was  made  on  account  of  the  circumstances  of  the  estate  or 
for  the  benefit  or  aggrandizement  of  the  estate,  the  legacy  does  not 
lapse  but  vests  in  and  passes  to  the  personal  representative  of  the 
legatee  in  case  of  his  death  before  payment.  But  these  rules  are 
not  conclusive  as  against  evidence  of  the  intention  of  the  testator. 

2.  Wills,  §  493* — when  words  in  will  do  not  prevent  lapsing  of 
legacy.  Where  a  will  charged  a  legacy  upon  land  to  be  paid  to  the 
legatee,  his  heirs  and  assigns  when  he  is  twenty-one  years  of  age, 
and  the  legatee  died  before  the  testatrix,  held  that  the  use  of  the 
words  "his  heirs  and  assigns"  did  not  show  that  the  testatrix  in- 
tended the  legacy  to  go  to  the  heirs  of  the  legatee  in  view  of  other 
provisions  in  the  will  and  the  circumstances  of  the  family  at  the 
time  the  will  was  made. 

Error  to  the  Superior  Court  of  Cook  county;  the  Hon.  Theodore 
Brentano,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1913.    AfDrmed.    Opinion  filed  October  13,  1914. 

J.  Julius  Neigeb  and  Blum  &  Blum,  for  plaintiflf  in 
error. 

Charles  Wbbno,  for  defendant  in  error  Mary  Stef- 
fen. 

Mb.  Pbesiding  Justice  Bbown  delivered  the  opinion 
of  the  court. 

The  complainant  in  this  case  below  is  the  plaintiff  in 
error  in  this  court.  His  bill  was  dismissed  for  want 
of  equity  by  the  Superior  Court  of  Cook  county.    His 

•See  nUnoIs  Note*  Digest,  Vols.  XI  to  XY.  and  Cmnnlmtlye  Quarterlr.  aaiiiA 
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assignments  of  error,  in  effect,  merely  call  in  question 
the  rightfulness  of  the  decision  as  a  matter  of  law. 

The  bill  of  complaint  with  its  exhibit  alleges  that  the 
complainant  is  the  duly  appointed  administrator  of  the 
estate  of  Michael  Huber,  deceased;  that  one  Maria 
Anna  Huber  died  March  1, 1895,  leaving  a  last  will  and 
testament,  of  which  the  material  parts  are  as  follows : 

*  *  Second.  I  give  and  bequeath  to  Michael  Huber,  the 
son  of  my  deceased  son,  Michael  Huber,  the  sum  of 
$1,000,  which  shall  be  paid  to  him  without  interest  when 
he  is  21  years  old,  by  and  out  of  the  share  hereinafter 
devised  and  given  to  my  son  Thomas  Huber,  as  herein- 
after further  stated  and  set  forth. 

**  Third.  I  give  and  bequeath  to  Thomas  Huber,  the 
son  of  my  deceased  son  Michael  Huber,  the  sum  of 
$1,000,  which  shall  be  paid  to  him  without  interest  when 
he  is  21  years  of  age,  by  and  out  of  the  share  herein- 
after given  and  devised  to  my  daughter,  Maria  A.  Rick, 
nee  Huber,  as  hereinafter  stated  and  set  forth. 

**  Fourth.  I  give,  devise  and  bequeath  to  my  son, 
Thomas  Huber,  the  following  described  real  estate,  to- 
wit"  (describing  an  improved  lot  in  Chicago)  **and  to 
his  heirs  and  assigns  forever,  but  upon  the  express  con- 
dition that  said  Thomas  Huber  or  his  heirs  and  assigns 
shall  pay  the  sum  of  $1,000  to  Michael  Huber,  his  heirs 
and  assigns,  being  the  bequest  hereinbefore  made  to 
said  Michael  Huber  in  No.  2  of  this  will. 

*  *  Fifth.  I  give,  devise  and  bequeath  to  my  daughter, 
Maria  A.  Rick,  nee  Huber,  the  following  described  real 
estate,  to- wit"  (describing  another  improved  lot  in  Chi- 
cago). **And  this  bequest  is  made  upon  the  express 
condition  that  said  Maria  A.  Eick  shall  pay  the  full 
amount  of  the  incumbrance  upon"  (describing  both  lots 
and  the  incumbrance) ;  *'and  upon  the  further  condition 
that  said  Maria  A.  Rick  shall  pay  the  sum  of  $1,000  to 
my  grandson,  Thomas  Huber,  his  heirs  and  assies,  be- 
ing the  bequest  hereinbefore  made  to  said  Thomas 
Huber  in  the  third  clause  of  this  will." 

That  Michael  Huber  died  March  8,  1898,  being  then 
only  nineteen  years  old ;  that  he  left  him  surviving  his 
mother,  Wilhelmina  Roth,  his  half  brother,  William  P, 
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Both,  and  his  half  sister,  Martha  M.  Roth,  his  only  heirs 
at  law;  that  Thomas  Huber  and  his  wife,  Mary  T. 
Huber,  after  the  death  of  Maria  Anna  Huber,  took  pos- 
session of  the  lot  devised  to  Thomas  Huber  and  have 
ever  since  lived  on  the  same ;  that  by  virtue  of  the  will 
of  Maria  Anna  Huber  the  sum  of  one  thousand  dollars 
became  upon  her  death  a  charge  and  lien  on  said  real 
estate  devised  to  Thomas  Huber  and  was  payable  to 
Michael  Huber  upon  his  arriving  at  the  age  of  twenty- 
one  years,  and  hy  reason  of  his  death  became  due  to  his 
estate  in  the  month  of  March,  1900,  at  which  time  he 
would  have  been  twenty-one  years  of  age  had  he  lived 
so  long;  that  said  sum  of  one  thousand  dollars  has 
never  been  paid  and  is  due  with  interest  from  April  1, 
1900,  and  that  the  complainant  as  administrator  is  en- 
titled to  receive  it  and  to  have  the  premises  bequeathed 
to  Thomas  Huber  sold  under  the  orders  of  the  court 
for  the  purpose  of  paying  the  same ;  that  Mary  Steflfen, 
Mary  T.  Huber  and  Thomas  Huber  claim  to  have  an 
interest  in  the  property.  Therefore  the  bill  prays  for 
an  answer  and  that  an  account  may  be  taken  and  that 
Thomas  Huber,  or  some  of  the  defendants,  may  be  de- 
creed to  pay  to  the  complainant  the  sum  that  shall  ap- 
pear to  be  due  on  taking  the  account ;  that  in  default  of 
payment  the  premises  may  be  sold  as  the  court  may 
direct  to  satisfy  the  debt  and  costs,  and  in  case  of  a 
failure  to  redeem,  the  defendants  shall  be  foreclosed 
from  any  equity  of  redemption. 

The  Hubers  answered,  denying  that  the  complainant 
was  entitled  to  relief,  and  calling  for  strict  proof  of 
the  allegations  of  the  bill.  Mary  Steffen  did  the  same, 
but  added  to  the  allegations  a  statement  that  she  was 
now  the  owner  in  fee  simple  of  the  lot  so  devised  to 
Thomas  Huber  by  Maria  Ajina  Huber,  having  acquired 
the  title  thereto  by  a  master's  deed  from  a  master  in 
chancery  of  the  Circuit  Court  of  Cook  county  in  pur- 
suance of  a  decree  of  said  court. 

By  a  certificate  of  evidence  it  appears  that  the  va- 
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rious  allegations  of  fact  in  the  bill  and  answer  were 
proved,  and  that  at  the  time  of  the  death  of  Maria  Anna 
Huber  she  left  her  surviving  as  her  only  heirs  at  law 
and  next  of  kin  Thomas  Huber,  her  son,  Mary  A.  Schu- 
macher, her  daughter,  and  Michael  Huber  and  Thomas 
Huber,  her  grandchildren,  who  were  the  children  of 
her  son,  Michael  Huber,  who  predeceased  her ;  that  on 
October  22,  1902,  while  Thomas  Huber  and  Mary  T. 
Huber,  his  wife,  were  occupying  the  premises  devised 
to  Thomas  (Lot  11  in  Hapgood  &  Barry's  Subdivision 
of  the  N.  1/2  of  Block  24,  of  the  Canal  Trustees'  Sub- 
division in  33-40-14),  they  executed  to  one  Charles 
Wemo  as  trustee  a  trust  deed  mortgage  on  said  prem- 
ises to  secure  the  payment  of  three  thousand  dollars  to 
Mary  Steffen,  which  trust  deed  mortgage  was  fore- 
closed in  the  Circuit  Court  of  Cook  county  thereafter, 
a  decree  of  sale  having  been  entered  on  June  15,  1908, 
and  that  since  October  18,  1909,  the  said  Thomas  and 
Mary  T.  Huber  have  been  occupying  a  portion  of  said 
premises  only,  and  that  portion  as  the  tenants  of  Mary 
Steffen,  the  said  Mary  Steffen  having  received  a  mas- 
ter 's  deed  of  the  premises  on  said  last  mentioned  date ; 
that  the  estate  of  Maria  Anna  Huber  was  declared  set- 
tled by  the  Probate  Court  of  Cook  county  on  the  27th 
day  of  May,  1901,  and  the  executor  discharged. 

The  only  question  for  us  to  consider  is  whether  the 
legacy  of  one  thousand  dollars  made  by  Maria  Anna 
Huber  to  Michael  Huber  lapsed  by  reason  of  his  death 
before  he  arrived  at  the  age  of  twenty-one  years,  or  was 
so  vested  in  him  (although  its  payment  was  postponed) 
that  the  right  to  it  when  he  died  passed  to  his  personal 
representative,  to  be  enforced  when  Michael  would 
have  become  twenty-one. 

The  doctrine  in  such  cases  does  not  seem  to  us  an 
obscure  one.  It  is  this:  If  the  payment  of  a  legacy 
charged  upon  land  is  by  the  terms  of  a  will  postponed 
until  the  arrival  of  the  legatee  at  a  certain  age,  or  to 
some  other  fixed  time  in  the  future,  the  legacy  lapses  if 
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the  legatee  dies  before  the  time  arrives,  if  the  post- 
ponement of  the  payment  has  been  made  on  account 
of  the  circumstances  and  for  the  supposed  good  of  the 
legatee.  If,  however,  the  postponement  has  been  made 
on  account  of  the  circumstances  of  the  estate  or  for  the 
benefit  or  aggrandizement  of  the  estate,  the  legacy  does 
not  lapse  but  vests  in  and  passes  to  the  personal  repre- 
sentative in  case  of  death  before  payment.  But  both 
these  rules  must  and  do  give  way  to  evidence  of  the  in- 
tention of  the  testator  in  either  direction.  The  inten- 
tion, if  it  can  be  legally  ascertained,  is  therefore  the 
ultimate  test. 

For  this  general  statement  of  the  doctrine  applicable 
to  this  case  we  may  cite :  Carper  v.  Crowl,  149  111.  465- 
483 ;  King  v.  Withers,  Cases  Tempore  Talbot  116,  and 
2  Equity  Cases  Abridged,  656.  Also  the  same  case  with 
the  notes  and  cases  cited  therein  in  5  Gray's  Cases  on 
Eeal  Property,  p.  266,  especially  Evans  v.  Scott,  1 
House  of  Lords  Cases  43-57;  McCartney  v.  Osbtirn, 
118  111.  403 ;  Underbill  on  WUls,  sec,  328 ;  Theobald  on 
Wills  (7th  Ed.)  ch.  44,  p.  579;  Parker  v.  Hodgson,  1 
Drewry  &  Small,  568 ;  1  Jarman  on  Wills,  ch.  25,  sec. 
5,  star  page  834;  Cholmondelay  v.  Meyrick,  1  Eden 
77,  note;  Cassem  v.  Kennedy,  147  111.  660;  Powers  v. 
Egelhoff,  56  lU.  App.  606. 

The  postponement  in  this  case  was  evidently  in  con- 
sideration of  the  circumstances  of  the  legatee,  not  of 
the  estate,  and  it  is  plain,  therefore,  we  think,  that  the 
legacy  lapsed  unless  there  is  suflBcient  evidence  that 
the  intention  of  the  testator  was  to  the  contrary.  Upon 
our  decision  whether  there  is  such  sufficient  evidence 
must  depend  our  disposition  of  the  cause.  We  do  not 
think  there  is.  The  plaintiff  in  error  relies  strongly 
on  the  use  of  the  words  **his  heirs  and  assigns'^  after 
the  name  of  Michael  Huber  in  the  fourth  paragraph  of 
the  will.  Incidentally  it  may  be  noted  that  counsel  for 
plaintiff  in  error  in  their  argument  fall  into  a  mistake, 
which  counsel  for  defendant  in  error  does  not  correct 
but  apparently  accedes  to,  in  saying  that  clause  five  of 
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the  will  **does  not  employ  the  language  that  clause  four 
does,  and  while  it  requires  the  payment  to  the  grand- 
son'^ (Thomas  Huber)  **it  does  not  require  payment 
to  his  heirs  and  assigns/'  The  provision  is  identical 
in  the  fourth  and  fifth  clauses  as  to  the  two  grandsons 
as  shown  in  the  transcript  of  the  record  before  us. 

But  it  must  be  admitted  that  the  use  of  the  words 
indicated  lends  some  plausibility  to  the  argument  that 
the  testatrix  intended  the  right  to  the  legacy  to  vest  on 
her  death  although  the  payment  was  postponed.  But 
reflection  and  authority  combine  not  only  to  negative 
its  conclusiveness,  but  also  to  deny  it  any  considerable 
persuasiveness.  The  meaning  of  these  words,  we  think, 
so  far  as  they  could  be  given  any  meaning,  was  that 
when  the  time  arrived  for  the  payment  of  the  legacy 
it  was  to  be  paid  to  the  legatee  unconditionally  as  an 
absolute  gift  and  not  for  life  or  in  trust.  But  they 
really  were  practically  without  meaning.  It  is  said  in 
Underbill  on  Wills,  p.  445,  sec.  332 : 

**It  is  very  well  settled  that  the  mere  addition  of 
words  of  succession  or  representation  to  the  name  of 
the  legatee,  *  *  *  is  never  sufficient  alone  to  save  the 
legacy  and  to  prevent  the  operation  of  the  rule  of  lapse. 
•  *  *  The  presumption  that  the  testator  did  not  in- 
tend to  prevent  a  lapse  is  strengthened  by  the  addition 
of  the  word  'assigns,'  as  in  the  case  of  a  gift  to  A  and 
his  heirs  and  assigns." 

We  think,  on  the  other  hand,  that  the  circumstances 

of  the  family  at  the  time  the  will  was  made  in  1893,  and 
the  fact  that  the  natural  link  between  the  grandmother 
and  grandson  had  been  broken  by  the  death  of  the  lat- 
ter's  father,  militates  against  the  theory  that  she  in- 
tended the  grandson 's  heirs  to  take  in  case  of  his  death 
before  he  was  twenty-one.  The  heir  to  the  larger  part 
of  his  estate  would  be  even  then  one  not  of  kin  to  the 
testator;  she  might  marry  again,  as  she  did,  and  be- 
fore Michael  was  twenty-one,  have  other  children  who 
would  also  be  heirs  of  Michael  but  not  of  kin  to  the 
testator. 
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And  the  fact  that  it  was  expressly  provided  that  when 
the  legacy  was  to  be  paid  at  the  legatee's  twenty-first 
year,  it  was  to  be  without  interest,  looks  in  the  same  di- 
rection. 

These  ex)nsiderations  also  outweigh  in  our  mind 
such  a  merely  technical  consideration  as  that  the  be- 
quest is  made  to  the  legatee  not  in  terms  **when  he  is 
21  years  old,"  but  ** which  shall  be  paid  to  him  when 
he  is  21  years  old,"  which  difference  Williams  in  his 
work  on  Executors,  as  quoted  (but  not  necessarily  ap- 
provingly, as  counsel  argue)  by  our  Supreme  Court  in 
Kingman  v.  Harmon,  131  111.  176,  thinks  significant. 

We  think  the  chancellor  below  was  right  in  his  de- 
cree,  and  it  is  afi^rmed. 

Affirmed. 


Charles  A.  Nowak^  Defendant  in  Error^  v.  Clarence  H. 

Oeist,  Plaintiff  in  Error. 

Gen.  No.  19,742.   (Not  to  be  reported  in  full.) 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Edwabd  M. 
Maitgait,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1913.  Dismissed.  Opinion  filed  October  13,  1914.  Rehearing  denied 
October  27,  1914. 

Statement  of  the  Case. 

Bill  fQed  by  Charles  A.  Nowak  against  Clarence  H. 
Geist.  A  decree  was  entered,  the  material  parts  of 
which  follow. 

After  reciting  that  the  cause  had  come  on  to  be  heard 
on  the  report  of  a  master  in  chancery  dated  March  3, 
1913,  to  whom  it  had  been  referred  under  an  order  of 
the  court  of  August  3,  1911,  and  on  certain  testimony, 
exhibits,  stipulations,  objections  and  exceptions,  the 
court  found : 
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**1.  That  the  Master  by  Paragraph  29  of  his  said 
Report  specifically  states  that  he  comes  into  court  with 
a  request  for  further  instructions  on  the  specific  point, 
to-wit,  should  the  defendant  be  considered  a  trustee 
for  the  use  and  benefit  of  the  complainant  in  all  of  the 
transactions  that  took  place  in  regard  to  the  Hammond 
Illuminating  plant  subsequent  to  February  1, 1903,  and 
be  made  to  account  to  the  complainant  for  one-half 
the  profits  that  accrued  to  the  defendant  by  reason 
thereof. 

'*2.  That  inasmuch  as  the  Court  is  of  the  opinion 
that  the  defendant  is  a  trustee  *  *  *  and  that  the  Mas- 
ter has  not  completed  the  account  necessary  to  be  taken 
and  stated  between  the  complainant  and  defendant,  it 
is  unnecessary  and  inappropriate  at  this  time  for  the 
Court  specifically  to  pass  upon  the  various  objections 
and  exceptions  of  the  complainant  and  defendant  to 
said  report  and  rulings  upon  said  objections  and  ex- 
ceptions are  reserved  until  the  coming  in  of  the  com- 
pleted report  of  the  Master  to  be  filed  in  this  cause. 

**3.  That  under  all  the  evidence  taken  in  this  cause 
the  defendant,  Clarence  H.  Geist,  was  and  became  on 
the  termination  of  the  partnership  between  the  parties 
hereto,  to-wil^  Feb.  1,  1903,  a  Trustee  de  son  tort  for 
the  complainant,  Charles  A.  Nowak,  of  an  undivided 
one-half  interest  in  the  six  hundred  shares  of  stock  of 
the  Hammond  Illuminating  Company,  and  of  the  fran- 
chises of  proceeds  thereof  in  East  Chicago,  Indiana 
Harbor  and  Whiting, — unless  the  Master  finds  that  said 
franchises  were  paid  for  by  the  $83,790.66  paid  by  the 
Union  Gas  Company — and  of  all  the  accretions  of  what- 
soever kind  or  character  thereunto  belonging  or  ap- 
pertaining including  *  *  *  and  as  such  Trustee  said 
defendant  must  account  to  the  complainant  in  this 
cause  for  each  and  all  of  the  aforesaid  in  kind  •  *  • 
or  if  he  has  disposed  of  the  same  then  he  must  show 
what  disposition  he  made  thereof  and  what  he  received 
therefor  *  *  *  including  said  franchises  and  the  pro- 
ceeds thereof.'^  *  •  * 

The  court  then  decreed  that: 

*'Stillman  B.  Jamieson,  Master  in  Chancery  •  •  • 
who  now  has  the  cause  under  consideration  to  take  and 
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state  an  account  between  the  parties  hereto,  be  in- 
structed that  on  the  taking  and  stating  of  said  account 
he  shall  require  said  defendant  to  state  his  account 
showing  what  disposition  he  made  of  the  franchises  in 
Whiting,  East  Chicago  and  Indiana  Harbor,  together 
with  the  proceeds  thereof  and  of  the  six  hundred  shares 
of  stock  of  the  Hammond  Illuminating  Company,  to- 
gether with  all  accretions,''  etc.  *  *  *  '*And  said  Mas- 
ter shall  state  said  acount  on  the  basis  of  one-half  of 
all  the  assets  and  profits  therefrom  acquired  by  the  de- 
fendant and  being  held  by  him  as  Trustee  belonging  to 
the  complainant,  and  that  any  and  all  loss,  if  any,  sus- 
tained by  the  defendant  subsequent  to  February  1st, 
1903,  in  relation  to  said  proper^  or  transactions  shall 
be  paid  by  and  charged  to  him  individually.  *  *  * 
Finally,  the  Master  is  instructed  and  directed  to  make 
his  report  touching  the  matters  heretofore  referred 
to  him  as  explained  and  made  more  specific  by  these 
instructions  and  present  the  same,  together  with  the 
evidence  produced  before  him  and  his  conclusions  of 
law  and  fact  thereon,  to  this  Court  with  all  convenient 
speed.'* 

The  defendant  Geist  immediately  prayed  an  appeal 
from  the  decree,  which  the  chancellor  on  June  7,  1913, 
denied. 

Thereupon  the  defendant  Geist  on  August  26,  1913, 
sued  out  a  writ  of  error  from  this  court  to  the  Circuit 
Court,  and  filed  a  transcript  of  the  record  in  the  cause 
to  the  date  of  the  decree. 

An  application  for  a  supersedeas  was  made  to  a 
judge  of  the  Appellate  Court  in  vacation  and  allowed 
on  bond.  Later  the  defendant  in  error  appeared  and 
on  December  6, 1913,  filed  a  motion  to  dismiss  the  writ 
of  error  at  plaintiff  in  error's  costs,  because: 

*'The  decree  or  order  in  question  is  not  a  final  de- 
cree, and 

**The  statutes  of  this  State  provide  for  writs  of 
error  on  final  decrees  or  orders  only,  and  not  upon 
preliminary  or  interlocutory  decrees  or  orders  such 
as  the  present  one,  and 

'^The  hearing  of  the  case  was  not  completed  in  the 
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trial  Court,  and  this  is  an  effort  to  have  the  Appellate 
Court  hear  by  piecemeal  the  litigation  between  the 
parties  hereto." 

This  motion  was  pressed  and  opposed  by  counsel 
for  the  respective  parties  with  written  suggestions,  in 
which  the  question  was  elaborately  argued,  but  in  an 
oral  argument  on  the  merits  thereafter,  the  defendant 
in  error  expressed  a  desire  for  an  adjudication  on  the 
merits  of  the  cause  as  far  as  it  had  gone. 

Stephen  A.  Day,  for  plaintiff  in  error. 

Angus  Roy  Shannon  and  Chauncey  M.  Millar,  for 
defendant  in  error. 

Mr.  Presiding  Justice  Brown  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Appeal  and  ebbob,  §  272* — when  decree  not  final.  A  decree 
adjudicating  an  important  point  in  litigation,  held  to  be  an  inter- 
locutory decree  and  not  such  a  final  decree  as  to  give  the  Appellate 
Court  Jurisdiction  to  review  the  same. 

2.  Appeal  and  ebbob,  §  1138* — effect  of  dismissal  of  writ  of  er- 
ror. Dismissal  of  a  writ  of  error  quashes  an  order  that  the  writ 
shall  operate  as  a  auperaededs. 


Ellestein  Blayney  by  Joseph  H.  Blayney,  Defendant  In 
Error^  y.  J.  Arthur  Cotton,  Plaintiff  in  Error. 

Gen.  No.  19,774. 

1.  Damages,  §  233* — 8ufficiency  of  verdict  on  assessment  of 
damages  after  default.  Where  a  recorded  verdict  of  a  Jury  on 
assessment  of  damages  after  entry  of  default  stated  that  "we  the 
Jury  find  the  defendant  guilty  and  assess  the  plaintiffs  damages 
at"  a  certain  sum,  held  that  the  words  "find  the  defendant  guilty 
and"  were  obviously  inserted  by  mistake  and  were  surplusage. 

•See  nilnols  Notes  Digest,  Tola.  XI  to  XT,  and  Ciimiil«tlTe  Quarterly,  Mino 
topic  and  section  number. 
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2.  Pleading,  §  285* — when  additional  count  to  declaration  may  he 
filed.  Allowing  plaintiff  to  file  an  additional  count  to  his  declarsr 
tion  after  entry  of  default  and  assessment  of  damages  and  before 
final  Judgment,  held  not  error  where  the  court  required  notice  to 
the  defendant  and  gave  him  time  to  plead. 

3.  Pleading,  §  383* — when  additional  count  states  no  new  cause 
of  action  preventing  it  to  he  added  after  verdict.  Where  the  original 
declaration  averred  that  the  defendant  "carelessly,  negligently  and 
improperly"  operated  his  automobile,  an  additional  count  averring 
that  defendant  "wilfully,  wantonly  and  maliciously  and  with  gross 
disregard  of  the  life  and  limb  of  the  plaintiff"  operated  his  car, 
held  not  to  state  a  new  cause  of  action  so  that  it  could  not  be  added 
after  verdict. 

4.  Judgment,  §  132* — when  denial  of  motion  to  vacate  default 
and  for  other  relief  not  an  ahuse  of  discretion.  Overruling  of  a 
motion  made  by  defendant  to  vacate  a  default  judgment,  to  vacate 
the  verdict,  to  vacate  the  default,  to  quash  execution  and  strike  an 
additional  count  from  the  files,  to  grant  a  new  trial  and  leave  to 
plead,  held  not  an  abuse  of  discretion,  where  affidavits  in  support 
of*the  motion  stated  that  defendant  had  been  informed  by  his  at- 
torney that  the  case  had  been  abandoned  and  another  affidavit 
tended  to  show  a  defense. 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Jessb  A. 
Baldwin,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1913.    Affirmed.    Opinion  filed  October  13,  1914. 

Chables  Daniels,  for  plaintiff  in  error. 

Blaisdell  &  Banes,  for  defendant  in  error;  Habby 
F.  Bbbweb,  of  counsel. 

Mb.  Pbesibing  Justice  Bbown  delivered  the  opinion 
of  the  court. 

This  writ  of  error  is  brought  to  reverse  a  judgment 
of  the  Circuit  Court  of  Cook  county  for  three  thousand 
dollars,  entered  by  that  court  on  January  25, 1913,  un- 
der the  following  circumstances: 

The  defendant  in  error,  EUestein  Blayney,  Septem- 
ber 13, 1912,  sued  the  plaintiff  in  error,  J.  Arthur  Cot- 
ton, in  an  action  of  trespass  on  the  case  for  personal 
injuries  alleged  to  have  been  incurred  through  the 

•See  nilnols  Notes  Dlseit*  ToU.  XI  to  XT»  anA  CumiilatlTe  Qaarterly,  mno 
tople  Mid  leetloii  number. 
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negligence  of  Cotton  in  mnning  her  down  with  an 
automobile  as  she  was  alighting  from  a  street  car.  The 
summons  taken  out  from  the  Circuit  Court  September 
13,  1912,  was  returnable  to  the  term  of  the  Circuit 
Court  to  be  holden  on  the  third  Monday  of  November, 
1912,  as  it  might  legally  be.  It  was  personally  served 
on  Cotton  September  18,  1912,  and  was  filed  in  court 
September  24, 1912. 

According  to  affidavits  in  the  case  it  would  appear 
that  Cotton  retained  one  W.  L.  Martin,  a  lawyer,  to 
appear  for  him  and  that  Martin  between  October  14th 
and  November  19th  several  times  * '  searched  the  regis- 
ter in  the  office  of  the  Clerk  of  the  Circuit  Court, '*  as 
he  says,  and  found  that  no  declaration  had  been  filed, 
and  believing  that  said  suit  was  returnable  to  the  Oc- 
tober term,  1912,  instead  of  the  November  term,  on 
November  18,  1912,  informed  Cotton  that  *Hhe  case 
had  been  abandoned.''  The  declaration  was  not  filed 
until  December  5,  1912,  which  was,  however,  ten  days 
before  the  beginning  of  the  term  next  succeeding  the 
one  to  which  the  writ  had  been  made  returnable.  On 
January  3,  1913,  no  appearance  or  plea  being  on  file 
for  defendant,  the  plaintiff's  attorney  applied  to  the 
court  for  a  default.    This  order  was  thereupon  entered : 

**This  day  comes  the  plaintiff  by  his  attorney  and 
it  appearing  to  the  court  that  the  defendant,  J.  Arthur 
Cotton,  has  failed  to  plead  herein  pursuant  to  the  stat- 
ute in  such  case  made  and  provided,  on  motion  of 
plaintiff's  attorney  it  is  ordered  that  the  default  of 
said  defendant  be  and  the  same  is  hereby  taken  and 
entered  herein  of  record.  Wherefore  the  plaintiff 
ought  to  have  and  recover  of  and  from  the  defendant 
his  damages  sustained  herein  by  reason  of  the  prem- 
ises." 

On  the  17th  of  January,  1913,  the  record  shows  this 

entry: 

*  *  This  day  again  comes  the  plaintiff  by  his  attorney 
and  thereupon  reference  is  had  to  a  jury  to  assess  the 
plaintiff's  damages  herein,  and  it  is  ordered  a  jury 
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come,  whereupon  come  the  jurors  of  a  jury  of  good  and 
lawful  men,  to-wil"  (naming  them)  ^^who  being  duly- 
selected,  tried  and  sworn  well  and  truly  to  assess  the 
plaintiff's  damages  herein  and  a  true  assessment  ren- 
der according  to  the  evidence  adduced,  say — ^we  the 
jury  find  the  defendant  guilty  and  assess  the  plaintiff's 
damages  at  the  sum  of  Three  Thousand  Dollars." 

We  have  quoted  this  recorded  verdict  in  full  and 
italicized  the  words  **find  the  defendant  guilty  and'* 
to  call  attention  to  the  obvious  fact  that  they  were  mis- 
takenly inserted  in  the  verdict  and  were  surplusage, 
neither  adding  to  nor  detracting  from  the  action  of  the 
jury  in  the  assessment  of  damages,  which  was  all  that 
was  submitted  to  them.  The  ** guilt"  or  '^innocence," 
the  *' conviction "  or  the  reverse,  of  the  defendant,  in 
other  words,  the  issue  of  his  negligence,  was  not  sub- 
mitted to  them  nor  were  they  sworn  to  try  it.  The  de- 
fault had  settled  that  issue.  The  default  was  regularly 
taken,  and  no  such  showing  of  any  excuse  or  any  dili- 
gence was  made  on  the  hearing  of  the  motion  to  open 
it  afterwards  entered  as  would  justify  us  in  saying 
that  the  refusal  of  the  motion  was  an  abuse  of  dis- 
cretion. The  attorney's  negligence  or  mistake  must 
be  imputed  to  his  client. 

January  21,  1913,  however,  the  attorneys  for  the 
plaintiff  caused  to  be  served  on  the  defendant  Cotton 
a  notice  that  they  would  on  January  23,  1913  (before 
the  judge  who  entered  the  default  and  before  whom  the, 
assessment  of  damages  was  made,  and  naming  hour 
and  place),  move  for  leave  to  file  an  additional  count 
to  the  declaration  (with  a  copy  of  which  additional 
count  defendant  was  served  with  the  notice),  and  also 
move  for  judgment  upon  the  verdict  theretofore  ren- 
dered. The  defendant  by  aflSdavit  admits  the  service 
of  the  notice,  but  says  that  he  relied  on  the  former 
statements  of  his  attorney  and  believed  that  said  cause 
had  been  abandoned.  He  did  not  appear  nor  did  any 
one  for  him  on  January  23rd.  The  court  on  that  day 
granted  the  leave  asked  for  to  file  an  additional  count 
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instanter,  and  further  ordered  that  the  defendant  be  re- 
quired to  plead  to  the  additional  count  instanter.  The 
court  did  not  enter  judgment  upon  the  verdict  at  that 
time. 

The  additional  count  differed  from  the  first  count  of 
the  declaration  already  on  file  in  this  only:  Whereas 
that  alleged  that  the  defendant  ''so  carelessly,  negli- 
gently and  improperly'*  operated  his  automobile  as  to 
produce  the  accident,  the  additional  count  averred  that 
''wilfully,  wantonly  and  maliciously  and  with  gross 
disregard  of  the  life  and  limb  of  the  plaintiff '*  he  op- 
erated his  car. 

There  certainly  was  no  sufficient  excuse  offered  ei- 
ther by  the  defendant  or  his  counsel,  for  ignoring  or 
neglecting  the  notice  served  on  the  defendant  on  Jan- 
uary 21,  1913.  He  was  then  apprised  not  only  that 
the  case  was  not  abandoned,  but  that  there  was  a  ver- 
dict of  some  kind  in  it  and  that  a  judgment  was  im- 
minent. Had  he  then  appeared,  asked  for  the  default 
to  be  opened  and  for  leave  to  plead,  he  might  have  been 
more  successful  than  he  was  later. 

There  was  no  error  in  the  court's  allowing  the  ad- 
ditional count  to  be  filed  after  the  default  and  assess- 
ment of  damages  and  before  final  judgment.  The 
judge  was  considerate  of  the  rights  of  the  defendant 
in  requiring  notice  of  the  motion  and  giving  time  to 
plead. 

It  has  been  expressly  decided  that  a  count  not  stat- 
ing a  new  cause  of  action  may  be  added  after  verdict 
and  before  judgment. 

Independent  Order  of  MutiMd  Aid  v.  Paine,  122  111. 
625-629;  Wabash  B.  Co.  v.  Campbell,  219  HI.  312-32L 

And  it  has  been  also  expressly  decided  that  an  ad- 
ditional count,  which  for  the  first  time  charges  the  de- 
fendant in  a  personal  injury  suit  with  ' '  a  wanton  and 
reckless  disregard  of  its  duty''  and  with  "negligent, 
unlawful  and  wanton  misconduct,"  instead  of  mere 
negligence,  does  not  state  a  new  cause  of  action. 

Vol.  CLXXXIX   14 
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Blanchard  v.  Lake  Shore  &  M.  8.  By.  Co.,  126  111. 
416,  pp.  420  and  426. 

January  25,  1913,  the  following  order  was  entered: 

''This  day  again  comes  the  plaintiff  to  this  suit  by 
his  attorney  and  it  appearing  to  the  Court  that  the  de- 
fendant has  failed  to  plead  herein  as  heretofore  re- 
quired by  a  rule  of  this  Court,  on  motion  of  plaintiff's 
attorney  it  is  ordered  that  the  default  of  said  defend- 
ant be  taken  and  the  same  is  hereby  entered  herein 
of  record  for  want  of  compliance  with  said  rule. 
Whereupon  the  plaintiff  ought  to  have  and  recover 
of  and  from  the  defendant  his  damages  sustained 
herein  by  reason  of  the  premises. 

''Thereupon  it  is  considered  by  the  Court  that  the 
plaintiff  do  have  and  recover  of  and  from  the  defend- 
ant his  said  damages  of  three  thousand  dollars  in 
form  as  aforesaid  by  the  jury  assessed,  together  with 
his  costs  and  charges  in  this  behalf  expended  and  have 
execution  therefor. '* 

Thus  after  a  second  default  judgment  was  entered 
on  the  first  default  and  the  following  assessment  of 
damages.  We  see  no  error  in  it,  but  we  call  attention 
again  to  the  fact  that  no  jury  has  passed  on  the  is- 
sues of  negligence  or  of  "wanton,  wilful  and  malicious 
conduct."  It  was  a  default  in  each  case  which  admit- 
ted the  allegations  of  the  counts  of  the  declaration 
and  a  judge  who  entered  the  default  and  thus  adjudi- 
cated and  recorded  the  admissions. 

February  14,  1913,  the  defendant  for  the  first  time 
appeared.  He  appeared  by  the  attorney  who  it  is  now 
suggested  in  argument  "had  abandoned  the  case." 
February  15, 1913,  by  the  said  attorney,  he  moved  "to 
vacate  the  judgment,  to  vacate  the  verdict,  to  vacate 
default,  to  quash  execution  and  strike  additional  count 
from  the  files,  to  grant  a  new  trial  and  leave  to  plead." 
Afterwards  on  April  29,  1913,  this  motion  on  hearing 
was  overruled  by  the  court.  To  support  it  the  aflS- 
davits  hereinbefore  mentioned  and  one  of  said  defend- 
ant tending  to  show  a  defense  to  the  charge  either  of 
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negligence  or  of  wanton  misconduct,  and  to  minimize 
the  injury  done  to  the  plaintiff,  were  read. 

We  see  no  error  in  the  overruling  of  the  motion.  It 
was  within  the  discretion  of  the  court,  and  we  do  not 
think  that  discretion  was  abused  or  under  the  circum- 
stances even  hastily  used. 

Counsel  for  defendant  place  great  emphasis  on  the 
liability  of  the  defendant,  which  he  claims  exists,  to 
imprisonment  under  a  capias  ad  satisfaciendum  be- 
cause of  the  allowance  of  the  filing  of  the  additional 
count  of  the  declaration — a  liability  which  did  not 
exist  before  that  was  filed.  It  would  seem  that  a  good 
time  for  one  to  cross  that  bridge  would  be  when  he  ar- 
rives at  it.  We  have  no  interest  in  or  disposition  to 
decide  a  question  not  before  us,  but  perhaps  a  study 
of  the  Act  of  the  General  Assembly  of  Illinois  of  June 
17, 1793,  entitled  ''An  Act  to  provide  a  trial  by  jury  in 
all  cases  where  a  judgment  may  be  satisfied  by  impris- 
onment" and  of  the  cases  which  have  construed  it,  may 
tend  if  not  to  dissipate  the  fears  of  counsel  at  least 
to  temper  them* 

Affirmed, 


W,  S.  Adams^  Appellee^  y.  William  D,  Eerfoot  and 
George  Birkhoff^  Jr.,  trading  as  W.  D.  Kerfoot 
and  Company^  Appellants. 

Gen.  No.  19,783.  (Not  to  be  reported  in  full.) 

Appeal  from  the  C!ounty  Court  of  Cook  county;  the  Hon.  Isaao 
Hudson,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1913.  Reversed  with  finding  of  facts.  Opinion  filed  October  13, 
1914. 

Statement  of  the  Case. 

Action  by  W.  S.  Adams  against  William  D.  Ker- 
foot and  George  Birkoff,  Jr.,  trading  as  W.  D. 
Kerfoot  and  Company,  to  recover  brokerage  commis- 
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sions.  The  declaration  contained  merely  the  common 
counts,  but  a  bill  of  particulars  described  the  claim 
as  follows: 

**  Plaintiff 's  claim  is  for  money  due  him  as  a  real 
estate  broker  from  the  defendants  under  and  by  virtue 
of  a  contract  whereby  it  was  agreed  between  them  that 
if  the  property  at  the  southeast  corner  of  Fulton  and 
Ada  streets  in  the  City  of  Chicago,  County  of  Cook 
and  State  of  Illinois  was  sold  or  rented  directly  or  in- 
directly to  J.  B.  Heaney,  William  E.  Heaney,  the 
Heaney  Galvanizing  Company  or  any  of  them,  or  to 
any  one  whom  they  might  suggest,  that  they  would 
pay  to  the  plaintiff  the  sum  of  $400  as  commission 
for  being  the  procuring  cause  of  said  sale,  and  plain- 
tiff avers  that  said  sale  was  made  in  accordance  with 
said  undertaking  and  agreement." 

To  reverse  a  judgment  entered  on  a  verdict  in  favor 
of  plaintiff  for  $181.60,  defendants  appeal. 

Mason  Bbos.,  for  appellants;  Henby  E.  Mabon,  of 
counsel. 

Adams,  Cbews,  Bobb  &  Wescott,  for  appellee. 

Mb.  Pbbsiding  Justice  Bbown  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

Bbokebs,  §  27* — when  person  not  entitled  to  commissions  from 
real  estate  agents  of  owner  of  property.  A  verdict  in  favor  of  plain- 
tiff for  brokerage  commissions  held  not  warranted  by  the  evidence, 
it  appearing  that  defendants  were  real  estate  agents  and  that  they 
told  plaintiff  he  could  have  as  a  commission  a  sum  over  and  above 
a  certain  amount  if  plaintiff's  prospective  buyer  purchased  the 
property,  but  defendants  did  not  employ  plaintiff  to  sell  the  prop- 
erty; and  it  appearing  that  plaintiff's  prospective  buyer  thereafter 
purchased  the  property  for  said  certain  amount  from  defendants  in 
the  name  of  a  third  party  to  conceal  his  identity  from  the  de- 
fendants. 

*See  niinolB  Notes  DUrest,  Vols.  XI  to  XV,  and  CiunttlatlTe  Quarterly,  nune 
topic  and  section  nvmber. 
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Strawn  Farmers'  Eleyator  Company,  Appellee,  y.  Al- 
.  bert  S,  Wjest,  trading  as  John  West  and  Company, 
Appellant. 

Gen.  No.  19,807. 

1.  Principal  and  agent,  §  100* — authority  of  manager  of  grain 
elevator  company  to  engage  in  speculative  deaU  in  grain.  A  con- 
tract of  employment  of  a  manager  of  a  grain  elevator  company,  con- 
strued as  not  giving  the  manager  authority  to  bind  the  eompany 
by  engaging  in  speculative  deals  in  grain  on  any  grain  exchange. 

2.  Pbincipal  and  agent,  §  185* — when  evidence  insufficient  to 
show  ratification  of  speculative  transactions  of  agent.  Evidence 
held  insufficient  to  show  that  a  grain  elevator  company  ratified  the 
acts  of  its  manager  or  was  estopped  to  deny  he  exceeded  his  au- 
thority in  making  speculative  deals  in  grain  in  the  name  of  the 
company  on  the  Board  of  Trade,  it  appearing  that  the  officers  of  the 
company  had  no  knowledge  of  the  speculative  transactions  and  no 
reason  to  suspect  them,  that  the  company  received  no  benefit  there- 
from, and  that  the  manager  was  discharged  as  soon  as  they  were 
discovered. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Oscab  M. 
Torbison,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1913.    Affirmed.    Opinion  filed  October  13,  1914. 

Charles  A,  BuTiiBR,  for  appellant ;  Franklin  Baber^ 
of  counsel. 

Norton  &  Ortman  and  Thomas  J.  Lawless,  for  ap- 
pellee ;  Kraus,  Alsohuler  &  Holden,  of  counsel. 

Mr.  Presiding  Justice  Brown  delivered  the  opinion 
of  the  court. 

The  Strawn  Farmers'  Elevator  Company,  a  corpo- 
ration of  this  State,  doing  business  at  Strawn  in  this 
State,  as  plaintiff,  obtained  in  a  case  of  the  first  class 
on  July  16,  1913,  a  judgment  in  the  Municipal  Court 
of  Chicago  against  Albert  S.  West,  doing  business  uu- 
der  the  name  of  John  West  and  Company,  in  Chicago, 

•See  niinols  Notes  DlireBt,  Vols.  XI  t9  XY,  and  CumvUiUTe  QoMterljr, 
topic  and  Mctlon  nimibor. 
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for  $1,563.19.  The  judgment  was  in  a  cause  tried  by 
the  Municipal  Court  without  a  jury.  From  this  judg- 
ment Albert  S.  West  has  appealed  to  this  court. 

The  Strawn  Elevator  Company  was-  a  corporation 
which  a  written  agreement  (in  evidence)  between  it 
and  one  John  W.  Jordan,  its  employee  as  "  manager '* 
from  April  11,  1907,  to  February  20,  1909,  recites. to 
have  been  incorporated  *'for  the  purpose  of  buying, 
storing  and  selling  grain  in  the  Village  of  Strawn, 
Illinois." 

Albert  West  (as  John  West  and  Company),  was  a 
dealer  in  grain  on  commission  and  otherwise  in  Chi- 
cago and  a  member  of  the  Chicago  Board  of  Trade. 

It  is  not  disputed  (it  is  indeed  stipulated)  that  from 
May,  1907,  to  February  3,  1909,  the  Strawn  Farmers' 
Elevator  Company,  through  Jordan  as  manager,  con- 
signed to  John  West  and  Company  grain  to  be  sold 
on  commission  by  that  concern;  that  it  was  so  sold 
and  that  the  proceeds  of  those  shipments  over  all  the 
proper  charges  of  John  West  and  Company  and 
amounts  already  paid  the  Strawn  Company  by  John 
West  and  Company  were  $1,563.19. 

This  grain  so  shipped  by  and  sold  for  the  account 
of  the  Strawn  Farmers'  Elevator  Company  was  pur- 
chased by  that  Company  from  the  farmers  in  the 
country  tributary  to  Strawn,  which  is  a  small  town 
of  three  or  four  hundred  people.  The  transactions  in 
these  shipments  of  grain  between  May  13,  1907,  and 
February  4,  1909,  on  which  this  amount  of  $1,563.19 
remained  unpaid,  amounted  to  almost  $70,000. 

The  defense  against  this  evident  prima  facie  lia- 
bility of  the  appellant  is  that  these  shipments  and 
sales  were  not  all  the  transactions  between  the  Strawn 
Farmers '  Elevator  Company  and  John  West  and  Com- 
pany which  should  be  taken  into  account  in  this  suit. 
The  defendant  West  maintains  that  in  another  series 
of  transactions  through  orders  for  purchases  and  sales 
for  future  delivery  on  the  Chicago  Board  of  Trade, 
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which,  so  far  as  the  parties  on  the  board  were  con- 
cerned, were  afterwards  settled  and  accounted  for 
without  delivery — ''speculative  deals,''  that  is — the 
Strawn  Farmers'  Elevator  Company  acting  through 
its  manager,  Jordan,  became  indebted  to  John  West 
and  Company  (the  defendant)  between  the  two  dates 
above  mentioned  in  the  sum  of  $1,597.25,  thus  wiping 
out  what  would  otherwise  have  been  the  indebtedness 
of  John  West  and  Company  to  the  Strawn  Company. 

The  answer  to  this  on  the  part  of  the  Strawn  Com- 
pany is  a  denial  on  its  part  that  any  such  alleged  pur- 
chases or  sales  were  made  by,  for,  or  on  its  account  or 
with  the  knowledge  or  consent  of  it  or  its  officers.  It  ad- 
mits and  stipulates  that  during  this  period  J.  W.  Jor- 
dan, then  manager  of  the  Strawn  Farmers'  Elevator 
Company,  gave  the  orders  in  question  to  John  West 
and  Company,  and  that  said  orders  were  transmitted 
by  said  Jordan  in  the  name  of  said  Strawn  Farmers' 
Elevator  Company  by  telegraph  to  the  office  of  John 
West  and  Company,  and  that  said  John  West  and 
Company  properly  executed  them  with  the  pecuniary 
results  alleged ;  but  it  asserts  that  said  transactions 
were  not  authorized  by  the  Strawn  Company  expressly 
or  impliedly;  that  they  were  not  ratified  or  accepted 
or  even  known  by  the  Strawn  Company,  and  that  it 
cannot  be  held  liable  for  them,  they  being  the  individ- 
ual speculations  of  Jordan,  for  the  results  of  which 
he  alone  was  liable;  and  that  immediately  upon  the 
Strawn  Company  learning  that  Jordan  had  been  giv- 
ing such  orders  in  its  name-  he  was  discharged  from 
their  employment. 

To  this  the  defendant  West  rejoins  that  Jordan  had 
authority  to  make  said  speculative  purchases  and  sales 
for  future  delivery,  or  at  least  was  held  out  by  the 
Strawn  Company  as  its  manager  in  such  a  way  that  it 
cannot  deny  said  authority;  and,  moreover,  that  its 
officers  and  directors  received  constructive  notice  by 
the  course  of  dealings  and  communications  herein- 
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after  referred  to,  of  the  carrying  on  by  Jordan  in  its 
name  of  such  speculative  transactions,  and  not  then 
objecting  to  them  must  be  now  held  to  have  ratified 
them  or  at  least  to  be  estopped  from  repudiating  them. 
The  Strawn  Company  replies  that  Jordan  had  no  such 
authority;  that  it  never  ratified  any  of  said  transac- 
tions, and  never  had  any  notice,  actual  or  construct- 
ive, of  them  until  after  the  last  one  mentioned,  when 
it  promptly  discharged  Jordan;  and  that  there  is  no 
estoppel  or  presumed  authority  to  be  deduced  from 
the  evidence. 

Although  it  is  stipulated  that  the  defendant  West 
had  no  actual  notice  of  the  terms  of  the  contract  of  em- 
ployment between  the  Strawn  Company  and  Jordan, 
it  is  evident  that  the  starting  point  of  an  inquiry  like 
the  one  in  this  cause  is  the  actual  authority  given  by 
the  contract  of  employment  of  the  agent  whose  actions 
are  in  questioiL 

The  present  contract  was  in  writing  and  has  been 
construed  as  to  the  authority  it  gives  by  the  Appellate 
Court  of  the  Second  District  in  a  suit  in  which  the 
Supreme  Court  refused  a  certiorari,  making  the  de- 
cision of  the  Appellate  Court  final.  Strawn  Farmers' 
Elevator  Co.  v.  James  E.  Bennett  &  Co.,  168  111.  App. 
428. 

The  statement  of  this  case  may  be  therefore  more 
satisfactory  if  we  give  the  document  in  full: 

''This  agreement  made  this  11th  day  of  April,  A.  D. 
1907,  between  John  W.  Jordan  of  the  Village  of  Wa- 
pella,  Illinois,  party  of  the  first  part,  and  the  Strawn 
Farmers'  Elevator  Company,  a  corporation,  duly  in- 
/  corporated  under  the  laws  of  the  State  of  Illinois,  for 
the  purpose  of  buying,  storing  and  selling  grain  in  the 
Village  of  Strawn,  Illinois. 

' '  Witnesseth :  That  the  party  of  the  first  part  cove- 
nants and  agrees  upon  the  performance  of  the  covenants 
hereinafter  mentioned  as  made  by  the  party  of  the 
second  part,  to  take  charge  of  the  elevator  belong- 
ing to  said  party  of  the  second  part,  in  the  capacity  of 
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manager  for  said  second  party,  to  conduct  all  business 
connected  therewith  in  the  way  of  buying  grain  and 
storing  and  disposing  of  the  same,  to  fix  prices  paid 
for  grain,  to  hire  and  pay  out  of  his  own  money  all 
employees  necessary  to  the  handling  of  said  grain,  to 
superintend  the  loading  of  the  same  on  cars,  to  draw 
bills  of  lading,  to  receive  and  pay  out  all  moneys  and 
make  all  contracts  necessary  m  the  regular  transac- 
tions in  said  business  of  buying,  selling  and  storing 
grain,  to  draw  drafts  and  issue  checks  in  the  name  of 
said  corporation,  to  keep  such  itemized  books  of  ac- 
count showing  all  business  transacted  as  is  customary 
with  grain  dealers,  to  keep,  and  to  attend  to  the  in- 
suring of  all  grain  belonging  to  said  corporation  also 
buildings  and  machinery. 

* '  Said  party  of  the  first  part  further  covenants  and 
agrees  to  give  a  penal  bond  in  the  sum  of  Five  Thou- 
sand Dollars  with  good  and  sufficient  sureties. to  be 
approved  by  the  party  of  the  second  part,  conditioned 
for  his  faithful  performance  of  his  duties  as  such  man- 
ager. 

*'The  party  of  the  second  part  hereby  covenants 
and  agrees  with  the  party  of  the  first  part  to  furnish 
an  elevator  in  good  working  condition,  to  furnish  an 
engine  and  suitable  machinery  for  operating  the  same, 
to  provide  all  necessary  repairs  on  said  building  and 
machinery  and  install  the  same,  to  furnish  all  gaso- 
line necessary  for  running  said  engine,  to  pay  all  in- 
surance provided  on  buildings,  machinery  and  grain, 
to  furnish  oflSce  furniture,  books  and  supplies  for  car- 
rying on  said  grain  business,  to  furnish  all  moneys 
to  carry  on  said  grain  business  and  to  pay  the  said 
first  party  a  salary  of  One  Hundred  Dollars  for  each 
and  every  month  in  which  he  shall  be  so  employed  as 
manager  for  said  corporation. 

*  *  Said  second  party  further  covenants  and  agrees  to 
assume  all  losses  resulting  from  fire,  from  the  act  of 
God,  from  any  deterioration  of  grain  handled,  from 
any  decrease  in  price,  from  losses  occurring  during 
transmission  of  grain  between  shipping  point  and  des- 
tination, from  robbery  and  from  all  other  losses  in 
connection  with  the  business  of  the  corporation,  not 
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directly  resulting  from  violation  of  this  agreement  by 
said  first  party,  and  hereby  exempts  said  first  party 
from  all  liability  for  such  losses. 

' '  This  agreement  to  continue  in  full  force  and  effect 
until  terminated  by  either  party,  which  may  be  done 
by  giving  thirty  days  notice  in  writing  to  the  other, 
which  notice  shall  be  given  on  or  before  the  seven- 
teenth day  of  the  month. 

John  W.  Jordan, 

Party  of  the  first  part. 
Stbawn  Farmers'  Elevator  Company, 

By  Edward  Lynch,  Pres. 
T.  J.  O'Connor,  Sec, 

Party  of  the  second  part. ' ' 

This  agreement  might  almost  suggest  that  although 
the  corporation  was  not  in  form  a  co-operative  ar- 
rangement, it  was  actually  intended  to  be  much  that 
kind  of  an  undertaking;  that  is,  to  furnish  mar- 
keting facilities  for  the  grain  actually  raised  by 
its  incorporators.  But  however  that  may  be,  there 
is,  in  our  opinion,  nothing  in  it  which  gives  or  implies 
power  in  the  manager  to  engage  his  corporate  em- 
ployer in  any  speculative  deals  in  grain  upon  any 
grain  exchange  whatever;  and  that  it  did  not  is,  in 
effect,  specifically  decided  in  Strawn  Farmers'  Ele- 
vator Co.  V.  James  E.  Bennett  <&  Co.,  supra,  in  which 
case  similar  speculative  dealings  with  and  through 
another  party  by  Jordan  in  the  name  of  the  Strawn 
Company  were  held  not  to  bind  the  Company. 

It  being  thus  established  that  the  mere  fact  that 
the  manager,  Jordan,  sent  these  speculative  orders 
to  be  executed  on  the  Chicago  Board  of  Trade  in  the 
name  of  the  Strawn  Company  did  not  bind  that  Com« 
pany,  and  that  such  dealing  did  not  come  within  the 
general  scope  of  Jordan's  employment  or  authority, 
and  consequently  that  in  the  absence  of  some  matter 
affecting  the  situation  other  than  that  Jordan  was 
the  manager  of  the  Strawn  Company,  West  dealt 
with  him  in  these  speculative  transactions  at  his  peril, 
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and  must  look  to  him  alone  for  reimbursement, — ^the 
question  in  this  case  is  reduced  to  whether  there  is 
any  such  matter  which  implied  ratification  by,  or  es- 
toppel on,  the  plaintiff  in  regard  to  these  transactions. 

The  trial  judge  below  decided  there  was  not,  as 
a  matter  of  fact  or  of  law,  and  we  think  he  was 
right. 

The  appellant's  contention,  however,  is  that  there 
are  at  least  four  such  matters: 

First,  He  maintains  that  the  prompt  communica- 
tion by  mail  addressed  to  the  Strawn  Company  of  the 
execution  of  these  orders  by  accounts  of  sales,  and 
the  monthly  statements  also  sent  by  West  &  Com- 
pany to  that  address,  raises  a  presumption  that  the 
proper  oflScers  of  the  Company  had  notice  of  the  trans- 
actions, and  by  silence  acquiesced  in  them,  which  pre- 
sumption is  not  overcome  by  any  positive  evidence 
that  the  oflScers  did  not  see  these  documents.  As  to 
this  it  is  sufficient  to  say  that  it  does  appear  that  Jor- 
dan alone  received  all  these  communications,  and  there 
is  certainly  no  evidence  that  any  officer  ever  saw  one 
of  them,  while  Jordan  *s  statement  is  that  they  did  not 
*'so  far  as  he  knew.'* 

Second.  The  appellant  says  that  the  evidence  shows 
that  West  &  Company  had  similar  dealings  with  the 
Strawn  Company — ten  or  fifteen  in  numbef — before 
Jordan  became  the  manager,  which  shows  that  such 
transactions  were  a  part  of  its  usual  business,  and 
that  the  manager  must  be  supposed  to  have  had  au- 
thority to  conduct  them. 

But  we  cannot  see  how  the  conclusion  arises  from 
the  premises.  As  the  Appellate  Court  of  the  Second 
District  said  in  the  Bennett  case^  supra:  '*The  ques- 
tion presented  by  this  record  is  not  the  scope  of  ap- 
pellee's authority  to  deal  in  grain,  but  the  scope  of 
Jordan's  authority  to  bind  it  in  such  transactions." 

Nor  do  we  think  that  the  testimony  of  West  relied 
on  very  definitely  proves  even  the  premises.     The 
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testimony  of  Poole  of  a  conversation  with  Lynch,  an 
oflBcer  of  the  Strawn  Company,  tending  to  show  a 
statement  of  Lynch  that  the  Company  had  made 
speculative  trades  on  the  Chicago  exchange,  was  di- 
rectly contradicted  by  Lynch. 

Third.  The  appellant  insists  that  profits  on  the 
speculative  transactions  on  the  Board  of  Trade  were 
to  the  amount  of  several  hundred  dollars  sent  by 
West  &  Company  to  the  Strawn  Company  and  were 
credited  in  the  books  of  the  Strawn  Company,  which 
books  were  audited  by  a  committee  of  the  oflScers  and 
directors  of  the  Company;  that  the  Strawn  Company 
should  therefore  be  held  to  have  had  notice  of  the 
transactions,  and  that  having  received  and  acquiesced 
in  the  benefit  of  the  fortunate  ones,  it  cannot  repudiate 
and  escape  liability  for  those  in  which  there  were 
losses. 

If  the  evidence  showed  that  the  auditing  committee 
or  the  oflBcers  of  the  Company  had  actual  notice  of 
the  fact  that  profits  arising  from  transactions  like 
these  in  controversy  were  being  credited  to  the  Com- 
pany in  its  books  and  received  the  benefit  of  them,  and 
said  nothing,  the  argument  would  be  a  good  one.  But 
the  evidence  taken  together  does  not  tend  to  show  this ; 
it  only  shows,  taking  it  to  the  utmost  extent  that  it 
makes  for  the  appellant,  a  certain  carelessness  in 
auditing  which  failed  to  detect  that  there  were  two 
or  three  credit  entries  not  exactly  corresponding  to 
those  which  the  shipments  of  grain  would  call  for. 
But  according  to  the  evidence  for  the  plaintiff  the 
records  of  the  Board  of  Trade  transactions  were  kept 
in  a  private  book  of  Jordan's,  not  among  the  plain- 
tiff's books.  There  was  no  actual  knowledge  among 
the  oflBcers  of  Jordan's  speculations  in  the  name  of 
the  Company  or  otherwise,  and  no  reason  to  suspect 
them.  He  was  discharged  as  soon  as  those  specula- 
tions were  discovered.  The  Strawn  Company,  in  this 
condition  of  things,  was  under  no  obligation  to  West 
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&  Company  requiring  a  careful  audit  of  the  books  to 
discover  if  their  agent  was  exceeding  his  authority. 
The  dealingK  of  West  &  Company  were  at  their  own 
peril.  If  there  was  an  audit,  but  one  not  so  thorough 
or  searching  as  it  might  have  been,  which  did  not 
result  in  the  discovery  of  Jordan's  transactions,  it  is 
an  immaterial  matter  in  this  controversy,  and  we 
think  that  is  what  the  evidence  in  this  case  taken  to- 
gether shows. 

The  Strawn  Company  received  no  benefit  from  these 
speculative  transactions  which  can  estop  it  in  this 
suit.  Even  on  the  theory  of  the  appellant,  amounts 
which  came  from  the  profits  of  these  transactions  were 
credited  on  the  actual  shipments  of  grain  made,  and 
reduced  the  amount  for  which  this  suit  was  brought 
and  this  judgment  obtained. 

Fourth.  The  delay  in  bringing  this  suit,  after  the 
speculative  transactions  of  Jordan  in  the  name  of  the 
Strawn  Company  had  been  discovered  and  Jordan  dis- 
charged, amounted,  it  is  argued,  to  a  failure  to  repu- 
diate, and  therefore  to  an  aflSrmance  of  the  obligation 
on  the  Company  for  them. 

The  transactions  ended  in  1909,  and  the  suit  was 
not  brought  until  1913. 

But  we  do  not  see  how  the  mere  lapse  of  time  after 
the  transactions  were  over,  less  than  the  time  neces- 
sary to  bar  the  action,  could  estop  the  plaintiff  or 
affect  its  rights.  It  does  not  appear  what,  if  any, 
communications  passed  between  the  parties  during 
these  four  years. 

The  judgment  of  the  Municipal  Court  is  affirmed. 

Affirmed. 
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Leyl  6.  Hetzel  r.  George  M.  Fadner. 

In  the  Matter  of  the  Appeal  of  Edwin  C.  Day  et  al., 
Petitioners,  Appellants,  t.  George  M.  Fadner  (Re- 
spondent), Appellee. 

Gen.  No.  19,828.   (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Oscab 
E.  Heard,  Judge,  presiding.  Heard  In  this  court  at  the  October 
term,  1913.  Reversed  and  remanded.  Opinion  filed  October  13, 
1914. 

Statement  of  the  Case. 

Suggestion  of  damages  filed  by  George  M.  Fadner, 
after  the  dissolution  of  an  injunction  issued  on  the 
petition  of  Edwin  C.  Day,  John  C.  McPherson,  Lewis 
W.  Parker  and  Henry  M.  Hagan,  restraining  said 
Fadner  from  the  prosecution  of  a  certain  suit  against 
the  petitioners,  impleaded  with  Levi  G.  Hetzel.  From 
a  decree  ordering  that  Fadner  recover  five  hundred 
dollars  from  the  petitioners  and  that  he  have  execu- 
tion therefor,  petitioners  appeal. 

The  appeal  was  taken  on  a  prcecipe  transcript  of  the 
record  containing  only  a  suggestion  of  damages  filed 
in  the  cause  of  Levi  H,  G.  Hetzel  v.  George  M.  Fadner, 
a  decretal  order  entered  in  said  cause  on  April  19, 
1913,  an  appeal  bond  filed  in  said  cause  on  May  19, 
1913,  register  entries  in  said  cause  on  and  after  April 
19,  1913,  and  the  prcecipe  for  the  transcript. 

The  decretal  order,  reciting  that  the  cause  came 
on  to  be  heard  on  the  suggestion  of  damages  filed  by 
Fadner  against  said  petitioners  and  the  answers  of 
said  petitioners  to  said  suggestion,  and  reciting  also 
that  the  court  has  heard  and  considered  the  evidence 
adduced  by  respective  parties  and  the  arguments  of 
counsel  for  the  respective  parties,  and  is  fully  advised, 
found : 


Chicago — First  District — October,  1914.       223 

Hetzel  V.  Fadner,  189  111.  App.  222. 

**That  the  defendant  respondent,  George  M.  Fadner, 
has  sustained  damages  in  the  sum  of  Five  Hundred 
Dollars  in  and  about  the  procuring  of  the  dissolution 
of  the  injunction  issued  herein  on  or  about  the  17th 
day  of  January,  1911,  upon  the  petition  of  the  said 
Edwin  C.  Day,  John  C.  McPherson,  Lewis  W.  Parker 
and  Henry  M.  Hagan,  restraining  the  said  defendant 
respondent  George  M.  Fadner  from  the  prosecution 
of  a  certain  suit  in  the  Superior  Court  of  Cook  County, 
Illinois,  against  the  said  petitioners  ♦  ♦  *  said  in- 
junction having  been  dissolved  by  the  Appellate 
Court,''  etc.  And  then  ordered  and  decreed  that  Fad- 
ner recover  $500  from  the  petitioners  and  have  execu- 
tion therefor. 

The  only  other  matter  shown  by  the  transcript  (ex- 
cept the  appeal  bond  and  prcecipe)  was  a  certificate  of 
the  clerk  of  the  Circuit  Court  that  the  following  is 
**a  true,  perfect  and  complete  copy  of  the  Clerk's 
Chancery  Eegister  on  and  after  the  19th  day  of  April, 

A.  D.  1913." 
"Hetzel 

v.  249475 

Fadner 

Copy  of  Clerk's  Chancery  Register 
Notice.  Geo  W.  Wllbrio  AprU  19,  1913. 

Suggestion  of  Damnum  Copy     Do.  July  19,  1913." 

Geobge  G.  King,  for  appellants. 

Geobge  W.  Wilbub  and  Habbis  F.  Williams,  for  ap- 
pellee. 

Mb.  Pbesiding  Justice  Bbown  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

Injunction,  §  381* — when  decree  awarding  damages  on  dissolu- 
tion of  cannot  he  sustained.  A  decretal  order  awarding  damages 
on  dissolution  of  an  Injunction  cannot  be  sustained,  where  the  rec- 
ord shows  there  are  no  recitals  of  findings  of  fact  In  the  decree 
sufficient  to  sustain  the  ordering  part  and  there  Is  no  evidence  to 
support  the  decree  preserved  In  the  record. 

*Sce  Ullnoli  Notes  Dlsett,  Vols.  XI  to  XV,  and  CumulatiTO  Quarterly,  same 
topic  and  section  number. 
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Jolm  Heif  k.  Appellant,  t.  X.  S.  Kelly  et  al^  Appellees. 

Gen.  No.  19,S44. 

L  Masteb  axd  skbva^t,  §  564^ — irA^n  decJaration  need  not  he 
ami^nded  to  prevent  variance.  In  an  action  by  a  watchman  for  per- 
sonal injaries,  where  the  declaration  alleged  that  plaintiff  was  in 
the  employ  of  defendants  and  that  defendants  negligently  permitted 
a  gate  inclosing  their  premises  to  be  in  a  dangerous  condition  so 
that  it  fell  on  him  when  he  was  about  to  close  it  in  the  discharge 
of  his  duty  as  watchman  for  defendants,  held  that  the  fact  that  the 
proof  showed  that  plaintiff  was  employed  by  a  priTate  agency  for 
the  defendants  did  not  render  an  amendment  of  the  declaration 
necessary  to  prevent  a  material  variance  between  the  proof  and  the 
declaration. 

2.  Masteb  anb  sertant,  §  532* — vchen  amendment  or  additional 
count  to  declaration  does  not  state  netc  cause  of  action.  In  an 
action  by  a  watchman  to  recover  for  personal  injuries  alleged  to 
have  been  caused  by  a  defective  gate  falling  on  him  while  he  waa 
in  defendants'  employ  and  engaged  in  his  duties  as  watclunan  for 
defendants,  held  that  a  proposed  amendment  to  the  declaration,  or 
an  additional  count  thereto,  eliminating  the  allegation  of  employ- 
ment by  the  defendants  did  not  state  a  new  cause  of  action. 

3.  Masteb  axd  sebvant,  §  770* — %chen  defendants  not  entitled  to 
peremptory  instruction.  Defendants  held  not  entitled  to  a  per- 
emptory instruction  on  the  ground  that  the  evidence  offered  for 
plaintiff  proved  defenses  arising  from  the  rules  concerning  assump> 
tion  of  risks,  contributory  negligence  and  fellow-servants,  there 
being  evidence  tending  to  show  that  plaintiff  was  acting  under  ex- 
press orders  when  injured. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Chables 
M.  Walkf.r,  Judge  presiding.  Heard  in  this  court  at  the  October 
term,  1913.  Reversed  and  remanded.  Opinion  filed  October  13, 
1914. 


MuNsoN  T.  Case,  for  appellant. 

WiNSTOx,  Payne,  Strawn  &  Shaw,  for  appellees; 
John  D.  Black,  of  counsel. 

•8c«  Ulinoiii  Notei*  Diffest*  Yolik  XI  to  XV,  and  CumulaUTe    Quarterlj, 
topic  and  sect  ion  number. 
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Mr.  Presiding  Justice  Brown  delivered  the  opinion 
of  the  court. 

The  appeal  in  this  case  is  by  John  Heick,  the  plain- 
tiff below.  It  is  a  personal  injury  case  brought  in 
the  Circuit  Court  by  him  against  two  partners,  M.  R. 
Kelly  and  C.  T.  Roberts,  whose  firm  name  is  E.  L. 
Hedstrom  &  Company.  For  convenience  we  shall  so 
denominate  the  defendants  in  this  opinion  if  it  be- 
comes necessary  to  name  them. 

The  accident  which  is  the  basis  of  the  litigation  oc- 
curred January  6,  1911.  The  cause  came  to  trial  May 
26,  1913.  At  the  close  of  the  plaintiff's  case,  by  a 
peremptory  instruction,  the  jury  was  directed  to  find 
the  defendants  not  guilty,  and  on  the  return  of  that 
verdict  in  accordance  with  the  instruction  the  court, 
after  denying  a  motion  for  a  new  trial  and  one  for 
arrest  of  judgment,  entered  a  judgment  of  nil  capiat 
and  for  costs  against  the  plaintiff. 

As  questions  on  the  pleadings  and  proposed  amend- 
ments have  been  argued  in  this  appeal,  we  shall  first 
briefly  abstract  these  pleadings,  actual  and  proposed. 

The  original  declaration  filed  December  26,  1911, 
was  in  one  count.  Its  allegations  were  that  E.  L.  Hed- 
strom &  Company  owned,  controlled  and  operated  a 
certain  coal  yard  in  Chicago  and  a  certain  gate  of 
great  weight,  to  wit,  five  hundred  pounds,  therein; 
that  the  gate  was  to  shut  the  coal  yard  off  from  the 
public  highway;  that  they  negligently  permitted  the 
said  gate  to  be  insuflSciently  protected  and  dangerously 
obstructed  by  snow  and  ice,  of  which  they  had  notice, 
and  that  '*by  means  of  the  premises  and  for  want  of 
a  proper  and  sufficient  fastening  and  hanging  of  said 
gate,  and  for  want  of  a  sufficient  and  proper  protec- 
tion of  said  gate,  and  on  account  of  the  said  obstruc- 
tion of  said  passageway  through  said  gate,  of  none 
of  which  said  defects  and  obstructions  the  plaintiff 
then  and  there  had  notice,  while  the  plaintiff  who  was 
then  and  there  a  watchman  in  the  employ  of  said  de- 

Yol.   CLXXXIX   IS 


226  Appellate  Coubts  of  Illinois. 

Helck  V.  Kelly,  189  111.  App.  224. 

fendants  and  whose  duty  it  then  and  there  was  as  such 
watchman  to  close  said  gate,  then  and  there,  to-wit, 
on  the  day  and  year  aforesaid,  in  the  performance  of 
his  duties  as  such  watchman  for  the  defendants,  with 
due  care  and  caution  was  closing  said  gate  of  the 
defendants,  the  said  gate  *  •  *  became  loose  from 
its  fastenings  and  hangings  and  then  and  there  fell 
upon  the  plaintiff,"  to  his  great  injury  as  detailed. 

To  this  declaration  the  defendants  February  13, 1913, 
filed  the  general  issue,  and  on  February  17,  1913, 
filed  a  special  plea,  in  which  they  asserted  that  they 
did  not  employ  the  plaintiff  as  in  the  declaration  al- 
leged. 

When  the  case  was  called  for  trial  on  May  26,  1913, 
and  before  the  jury  were  impaneled,  the  plaintiff 
asked  leave  to  file  an  additional  count  to  the  declara- 
tion varying  from  the  original  declaration  materially 
only  in  omitting  the  allegations  of  the  employment  of 
plaintiff  by  defendants,  and  that  he  had  no  notice  of 
the  defects  and  obstructions  of  the  passageway  through 
the  gate,  and  describing  the  plaintiff  as  *'a  night 
watchman,  whose  duty  it  was  to  patrol  the  yards  of 
said  defendants  and  the  buildings  and  oflSces  therein, 
•  *  •  to  protect  and  care  for  the  property  of  said 
defendants  *  *  *  and  whose  duty  as  such  watch- 
man required  him  to  go  into  the  oflBces  and  buildings, 
as  well  as  to  see  to  it  that  the  premises  were  locked, 
fastened  and  secure,  so  that  the  same  could  not  be 
entered  during  the  period  of  time  that  the  plaintiff 
was  so,  as  aforesaid,  watching  and  patroling  said  premi- 
ses, and  that  during  the  performance  of  his  said  duties 
said  plaintiff  complied  with  the  orders  and  directions 
given  to  him  by  said  defendants,  or  the  foreman  and 
manager  of  said  defendants." 

Leave  to  file  this  proposed  additional  count  was 
denied  and  the  plaintiff  excepted.  During  the  trial, 
after  the  testimony  of  the  plaintiff  himself  had  been 
heard,  the  defendants  moved  that  all  his  (the  plain- 
tiff's) testimony  concerning  the  accident  be  stricken 
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out  ''on  account  of  variance  between  the  testimony 
and  the  charges  in  the  declaration.^'  Thereupon  the 
plaintiff  moved  for  leave  and  was  given  leave  to  amend 
his  declaration  by  substituting  for  the  allegation  in 
it,  that  when  the  accident  happened  he  was  **  closing 
the  said  gate  of  the  defendants,"  the  assertion  that 
he  was  '* about  to  close  the  said  gate,  etc." 

The  defendants  then  took  an  order  that  the  pleas 
theretofore  filed  to  the  original  declaration  should 
stand  to  the  declaration  as  amended  and  that  they 
should  have  leave  to  file  an  additional  plea  of  the 
statute  of  limitations.  They  then  filed  such  a  plea, 
with  averments  that  **the  cause  of  action  in  the  said 
amended  declaration  filed  May  28,  1913,  alleged,  is 
not  the  same  cause  of  action  as  in  the  original  declara- 
tion herein  alleged,  but  is  another  and  different  cause 
of  action,  which  accrued  to  the  plaintiff  more  than 
two  years  prior  to  the  filing  of  said  amended  declara- 
tion." 

To  this  plea  the  plaintiff  demurred  and  the  demur- 
rer was  sustained. 

After  further  testimony  for  the  plaintiff  referring 
only  to  his  physical  condition  before  and  after  the  in- 
jury, the  defendants  moved  ''that  the  evidence  offered 
by  and  on  behalf  of  the  plaintiff  be  excluded  from  the 
jury  on  the  ground  that  it  is  at  variance  from  the 
charges  of  the  declaration,"  specifying  the  variances 
to  be  that  while  the  declaration  alleged  the  plaintiff 
to  have  been  in  the  employ  of  the  defendants,  the  proof 
offered  showed  that  the  plaintiff  was  not  in  the  em- 
ploy of  the  defendants,  but  was  in  the  employ  of  other 
persons,  and  that  while  the  declaration  alleged  that 
at  the  time  of  the  injury  the  plaintiff  was  closing  the 
gate  it  became  loose  from  its  fastenings  and  hangings, 
etc.,  and  fell  upon  the  plaintiff,  the  proof  offered 
showed  that  the  plaintiff  was  not  closing  the  gate  at 
the  time  of  the  injury,  but  that  the  gate  was  blown 
or  fell  over  by  reason  of  the  wind. 
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At  the  same  time  defendants  presented  another  mo- 
tion in  writing,  asking  for  a  peremptory  instruction 
to  the  jury  to  find  the  defendants  not  guilty. 

After  argument  the  court  intimated  what  his  ruling 
would  be,  whereupon  the  plaintiff  moved  for  leave  to 
amend  his  declaration  by  striking  out  of  the  same  the 
words  *4n  the  employ  of  said  defendants. ' '  The  de- 
fendants objected  and  the  court  denied  the  leave,  to 
which  the  plaintiff  excepted. 

The  plaintiff  then  renewed  his  motion  for  leave  to 
file  as  a  count  in  his  declaration  the  count  which  he 
had  been  refused  leave  to  file  on  May  26th  before  the 
impaneling  of  the  jury,  the  material  parts  of  which 
have  been  hereinbefore  described  or  recited.  His  mo- 
tion as  renewed  was  for  leave  to  file  the  said  count 
either  as  an  additional  count  to  his  declaration  or  as 
his  amended  declaration,  and  his  counsel  ''stated  that 
he  was  willing  that  defendants  should  have  the  benefit 
of  the  same  defenses  of  assumption  of  risk  and  the 
negligence  of  a  fellow-servant  to  the  case  stated  in 
the  additional  count  as  they  would  to  the  case  stated 
in  the  original  declaration.'' 

The  defendants  by  their  counsel  objected  to  the  fil- 
ing of  said  count  or  amendment  and  ''stated  that  they 
did  not  believe  said  defenses  could  be  so  made  avail- 
able.'' The  court  thereupon  refused  permission  to  file 
said  count  and  the  plaintiff  excepted.  The  plaintiff 
then  moved  for  leave  to  amend  his  declaration  by 
striking  out  the  words,  "of  none  of  which  said  defects 
and  obstructions  the  plaintiff  then  and  there  had 
notice."  On  the  defendants'  objection,  leave  to  make 
this  amendment  was  also  denied,  to  which  the  plaintiff 
excepted. 

The  court,  without  expressly  passing  on  the  motion 
to  exclude  the  evidence  from  the  jury  on  the  ground 
of  a  variance,  allowed  the  motion  for  a  peremptory 
instruction  and  gave  said  instruction,  to  which  also 
the  plaintiff  excepted.    After  the  rendition  of  the  ver- 
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diet  the  plaintiflf  moved  for  a  new  trial  and  in  arrest 
of  judgment  and  excepted  to  their  denials.  Judgment 
for  the  defendants  was  then  entered. 

In  this  court  the  plaintiff,  among  more  formal  as- 
signments of  error,  asserts  that  the  court  below  erred 
in  refusing  to  permit  the  jury  to  pass  upoh  questions 
of  fact  involved,  including  that  of  the  negligence  of 
the  defendants  and  that  of  the  contributory  negligence 
of  the  plaintiff,  and  erred  in  refusing  to  permit  the^ 
plaintiff  to  amend  his  declaration  to  conform  to  the 
proof  in  the  case. 

We  think  these  assignments  of  error  are  well  made. 

There  may  well  be  said  to  be  close  and  doubtful 
questions  in  this  cause  on  the  merits,  and  as  our  view 
of  the  matter  is  likely  to  bring  about  its  submission  to 
a  jury  again,  we  do  not  purpose  herein  to  discuss  thu 
evidence  further  than  is  necessary  to  explain  our  con- 
clusion that  the  plaintiff  did  not  have  the  trial  of 
them  to  which  he  is  entitled. 

The  gist  of  the  plaintiff's  declaration  after  the  one 
amendment,  which  was  (properly,  as  we  think)  al- 
lowed, was  that  the  defendants  negligently  permitted 
the  gate  to  their  coal  yard  to  be  in  a  dangerous  con- 
dition, and  that  in  consequence,  while  the  plaintiff  was 
with  due  care  about  to  close  it  in  the  discharge  of  a 
duty  as  watchman  for  the  defendants,  the  gate  fell 
on  him  and  injured  him. 

The  allegation  that  it  was  his  duty  as  a  watchman 
for  thfe  defendants  to  close  the  gate  was  necessary  only 
to  show  that  he  was  not  a  trespasser  in  being  ''about 
to  close  it,"  but  was  where  he  had  the  right  to  be. 
It  was  entirely  immaterial  whether  his  wages  were 
paid  by  a  private  agency,  which  furnished  a  watch- 
man for  the  defendants,  or  by  the  defendants  them- 
selves. In  our  opinion  the  evidence  presented  tended 
to  show  that  the  further  allegation  of  the  declaration 
that  the  plaintiff  was  -'in  the  employ"  of  the  defendant 
was  true  in  the  legal  sense,  but  as  in  any  case  we  think 
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it  was  surplusage  and  immaterial  so  far  as  stating  a 
cause  of  action  was  concerned,  it  is  not  necessary  to 
discuss  it  nor  to  cite  and  insist  on  cases  which  justify 
the  statement  of  the  Supreme  Court  of  the  United 
States-in  Standard  Oil  Co.  v.  Anderson,  212  U.  S.  215, 
that  when 'one  person  furnishes  another  with  men  to 
do  work  ''and  places  them  under  his  exclusive  control 
in  the  performance  of  it,  those  men  become  pro  hac 
vice  the  servants  of  him  to  whom  they  are  furnished." 

If  our  view  is  correct,  then  it  follows  that  no  amend- 
ment was  necessary  to  prevent  any  material  variance 
between  the  proof  and  the  declaration,  and  it  also 
follows  that  if  the  plaintiff  preferred  to  do  so,  after 
the  proof  was  in,  he  should  have  been  allowed  to  amend 
his  declaration  by  eliminating  the  allegation  of  ''em- 
ployment" by  the  defendants  or  to  file  the  additional 
count  he  desired.  No  new  or  different  cause  of  action 
would  have  been  presented  by  this. 

It  is  argued  also,  however,  that  even  if  the  view  we 
have  above  indicated  is  correct,  the  peremptory  in- 
struction should  nevertheless  have  been  given,  as  the 
evidence  offered  for  the  plaintiff  itself  proved  de- 
fenses arising  from  the  rules  concerning  assumption 
of  risk,  contributory  negligence  and  fellow-servants, 
which  forbade  recovery. 

We  think  the  questions  springing  from  these  doc- 
trines were  all,  under  the  evidence  produced,  ques- 
tions for  the  jury.  The  evidence  tended  to  show  that 
the  plaintiff  was  acting  under  express  orders  when  he 
was  injured.  But  we  forbear,  for  reasons  before  sug- 
gested, to  elaborate  upon  matters  which  we  think 
should  properly  be  thoroughly  investigated  in  the  trial 
court.  It  is  sufficient  to  say  we  do  not  think  the  plain- 
tiff was  afforded  a  fair  opportunity  for  the  enforce- 
ment of  such  rights  as  he  may  have  in  this  matter,  if 
he  has  any,  and  the  judgment  is  consequently  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 
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Leo  S.  Maremont,  Appellee,  t.  Old  Colony  Life  Insur- 
ance Company  et  al.,  Appellants. 

Oen.  No.  19,867. 

1.  CoBPOBATioNs,  §  178* — right  to  inspect  hookM  of  corporation. 
The  right  of  a  stockholder  under  section  13  of  the  Corporation  Act, 
J.  ft  A.  If  2430,  to  examine  the  records  and  books  of  account  of  the 
corporation,  cannot  be  denied  by  the  corporation  on  the  ground  that 
he  has  an  unlawful  or  improper  purpose  for  inspecting  them. 

2.  CoBPOBATiONS,  §  178* — hooks  which  stockholder  h<u  right  to 
inspect.  Stock  registers  and  stock  transfer  books  of  a  corporation 
held  to  be  a  part  of  ''the  records  of  the  corporation,"  within  the 
meaning  of  section  13  ef  the  Corporation  Act,  J.  ft  A.  f  2430,  which 
gives  stockholders  the  right  to  examine  the  records  and  books  of 
account  of  the  corporation. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Denis 
B.  Sullivan,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1913.    Affirmed.    Opinion  filed  October  13,  1914. 

BoTSFOBD  &  MgCabthy  and  L.  E.  Atkins,  for  appel- 
lants ;  Geobgb  a.  Chbitton,  of  counsel. 

Blum,  Wolfsohn  &  Blum,  for  appellee. 

Mb.  Pbesiding  Justice  Bbown  delivered  the  opinion 
of  the  court. 

The  petitioner  below  and  appellee  in  this  court  ap- 
plied by  properly  drawn  and  filed  petition  to  the  Su- 
perior Court  of  Cook  county  for  a  writ  of  mandamus 
to  compel  the  Old  Colony  Life  Insurance  Company,  an 
Illinois  corporation,  and  H.  G.  Austin,  its  president, 
and  Joseph  McGauley,  its  secretary  (who  were  made 
defendants  to  the  petition  and  are  appellants  here), 
to  allow  him,  the  petitioner,  as  a  stockholder  of  the 
Company,  by  himself  or  his  attorney,  to  examine  the 
records  and  books  of  account  of  the  Old  Colony  Life 

*8«e  Illinois  NetM  Dlge&t,  Vols.  XI  to  XY,  and  CnmnUtiTe  Quarterly,  lamo 
topic  and  section  number. 
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Insurance  Company  at  all  reasonable  times.  The  de- 
fendants answered  admitting  that  Leo  S.  Maremont 
was  a  stockholder,  and  among  other  denials  and  allega- 
tions made  the  following  paragraph  a  part  of  their 
answer.  For  the  purpose  of  this  opinion  it  may  be 
considered  to  contain  expressly  or  by  implication  the 
entire  defense  of  the  appellants. 

**8.  The  defendants  aver  that  the  said  W.  M.  Le- 
Clear^'  (the  petitioner's  representative  and  agent) 
'*  demanded  that  he  be  permitted  to  examine  the  list 
of  stockholders  together  with  their  addresses  and  stock 
holdings  for  the  purpose  of  making  a  copy  of  and 
taking  same  away  with  him  from  the  office  of  the 
defendant  corporation,  and  that  these  defendants  re- 
fused to  permit  him  to  examine  said  list.  That  said 
W.  M.  LeClear  did  not  demand  permission  to  examine 
said  list  for  any  lawful  or  proper  purpose,  but  for  the 

{)urpose  of  furnishing  to  the  petitioner  herein  such 
ist  to  be  used  in  the  furtherance  of  proposed  litiga- 
tion, and  so  that  the  said  petitioner  might  solicit  said 
stockholders  to  purchase  his  shares  of  stock  in  the 
defendant  corporation,  and  for  other  unlawful  and  im- 
proper purposes. '' 

I'he  petitioner  filed  a  general  demurrer  to  the  an- 
swer, which  was  sustained  by  the  court,  and  as  the 
defendants  elected  to  stand  by  their  answer,  the  court 
on  July  18, 1913,  ordered  a  peremptory  writ  of  manda- 
mus to  issue  commanding  the  Old  Colony  Life  Insur- 
ance Company,  H.  Or,  Austin  and  Joseph  McGauley  and 
each  of  them  to  permit  the  said  petitioner  or  his  duly 
authorized  agent  to  examine  the  corporate  records  and 
books  of  account  of  the  defendant,  the  Old  Colony 
Life  Insurance  Company,  .during  business  hours  on 
any  busines  day  upon  request  made  by  the  petitioner, 
Leo  S.  Maremont,  or  by  his  duly  authorized  agent. 
From  that  order  the  defendants  have  appealed  to  this 
court. 

We  do  not  see  how  the  court  could  have  done  other- 
wise under  the  doctrine  distinctly  laid  down  by  our 
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Supreme  Court  in  Venner  v.  Chicago  City  Ry.  Co.,  246 
HI.  170,  in  construing  section  13  of  *'The  Corporation 
Act, ' '  approved  April  18,  1872,  that  every  stockholder 
in  a  stock  corporation  '*  shall  have  the  right  at  all 
reasonable  times,  by  himself  or  by  his  attorney,  to 
examine  the  records  and  books  of  account  of  the  cor- 
poration. ^  ^ 

In  Venner  v,  Chicago  City  Ry.  Co.,  supra,  where 
the  exact  question  was  whether  a  corporation  organ- 
ized under  a  special  charter  was  subject  to  the  pro- 
visions of  the  statute  or  only  to  the  common-law  rights 
of  stockholders  with  reference  to  access  to  the  books 
and  records  of  the  corporation,  the  Court  said: 

''There  is  a  well  recognized  distinction  between  the 
right  of  a  stockholder  to  inspect  the  books  and  papers 
of  a  corporation  under  the  common  law  and  an  un- 
limited right  given  by  statute.  Under  the  former  the 
examination  can  only  be  compelled  where  the  stock- 
holder asks  it  in  good  faith  and  for  reasons  connected 
with  his  rights  as  a  stockholder.  (Citing  cases.) 
Where  the  right  is  conferred  by  statute  in  absolute 
terms,  the  purpose  or  motive  of  a  stockholder  in  mak- 
ing the  demand  for  an  inspection  is  not  material  and 
he  cannot  be  required  to  state  his  reasons  therefor. 
(Thompson  on  Corporations,  2nd  ed.,  sec.  4516.)  The 
weight  of  American  authority  is  to  the  effect  that 
where  the  right  is  statutory  the  stockholder  need  not 
aver  or  show  the  object  of  his  inspection,  and  it  is  no 
defense  under  a  statute  granting  the  absolute  right  to 
inspection  to  allege  improper  purposes  or  that  the 
petitioner  desires  the  information  for  the  purpose  of 
injuring  the  business  of  the  corporation.  A  clear  legal 
right  given  by  a  statute  cannot  be  defeated  by  showing 
an  improper  motive.  If  this  were  so,  the  stockholder 
would  be  driven  from  a  certain  definite  right  given 
him  by  the  statute,  to  the  realm  of  uncertainty  and 
speculation.  ^ ' 

The  appellants  maintain  that  this  language  is  not 
binding  on  us  because  it  is  obiter  dictum.  If  it  is  a 
dictum  it  is  a  ''judicial  dictum,''  as  the  same  is  de- 
fined VOL  Law  V.  Orommes,  158  HI.  492-494,  and  we 
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must  leave  it  to  the  tribunal  which  declared  the  doc- 
trine to  modify  or  limit  it,  if  it  chooses,  in  the  direction 
to  which  appellants  maintain  the  earlier  case  of  Stone 
V.  Kellogg,  165  HI.  192,  points.  But  we  doubt  if  it 
will  do  so.  The  policy  of  the  State,  as  expressed  in 
the  statute  and  in  the  opinion,  is  in  favor  of  the  widest 
publicity  among  stockholders  concerning  corporation 
affairs. 

It  is  contended  on  the  part  of  the  appellants  that 
the  stock  registers  and  stock  transfer  books  of  a  cor- 
poration are  not  within  the  statute.  They  are  cer- 
tainly not  ** books  of  account"  of  the  corporation,  but 
they  are,  in  our  opinion,  a  part  of  **the  records  of 
the  corporation." 

We  think  the  petition  was  legally  suflScient  for  its 
purpose,  and  that  demurrer  to  the  answer  carried  back 
to  it  would  not  be  sustainable. 

The  order  of  the  Superior  Court  is  therefore 
affirmed. 

Affirmed. 


Sarah  Mary  Wall,  Administratrix,  Appellee,  y.  The 
Chesapeake  and  Ohio  Railway  Company,  Appel- 
lant. 

Oen.  No.  19,884. 

1.  Plbadino,  S  285* — when  refusal  to  alloto  filing  of  additional 
plea  is  error.  In  an  action  against  a  railroad  company  to  recover 
damages  for  the  death  of  plaintiff's  intestate  alleged  to  have  been 
caused  by  striking  a  bridge  while  riding  on  the  top  of  a  car,  refusal 
of  court  to  allow  the  defendant  to  file  an  additional  plea  denying 
ownership  and  control  of  the  tracks  and  train  upon  which  the  ac- 
cident occurred,  on  the  ground  that  the  plea  was  offered  too  long 
after  the  beginning  of  the  suit  and  the  filing  of  the  declaration, 
held  an  abuse  of  the  trial  court's  discretion. 

«See  minoto  Notes  Digest,  V©1».  XI  to  XV,  and  CimmUiUTe  QuMiorly* 
toplo  SBfl  Motion  Bomber. 
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2.  Death,  §  30* — provision  as  to  time  of  bringing  suit  construed, 
A  provision  in  an  Ohio  statute  requiring  a  suit  for  wrongful  death 
to  be  brought  within  two  years,  held  not  to  be  a  condition  precedent 
but  a  limitation,  and  subject  to  the  provisions  of  a  general  limita^ 
tion  law  of  said  State,  providing  that  if  an  action  is  commenced 
with  due  time  and  plaintifC  fails  in  the  suit  other  than  on  the 
merits,  he  may  commence  a  new  suit  within  one  year  thereafter. 

3.  Dismissal,  nonsuit  and  discontinuance,  §  28* — what  does  not 
constitute  an  involuntary  nonsuit.  Where  a  cause  was  removed  to 
the  Federal  Court  and  that  court  quashed  the  process  served  upon 
defendant,  the  fact  that  the  plaintifF  consented  to  a  dismissal  of  the 
suit  for  want  of  prosecution,  for  the  reason  she  did  not  desire  to 
pursue  her  litigation  in  that  court,  held  not  to  constitute  an  in- 
voluntary nonsuit  or  amount  to  an  abandonment  of  the  cause  of 
action. 

4.  Death,  §  15* — retroactive  effect  of  statute.  Act  of  1903, 
amending  section  2  of  the  "Campbell  Act"  of  Illinois,  J.  &  A.  t  6185, 
rendering  unsustainable  the  further  prosecution  of  suits  for  death 
occurring  outside  this  State,  held  not  retroactive  in  its  operation. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Charles 
H.  Bowles,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1913.  Reversed  and  remanded.  Opinion  filed  October  13, 
1914. 


Worth  E.  Caylor,  for  appellant;  Henry  0.  Starr, 
of  counsel.      ' 

BxjLKLEY,  Gray  &  More,  for  appellee. 

Mr.  Presiding  Justice  Brown  delivered  the  opinioh 
of  the  court. 

This  appeal  is  from  a  judgment  of  the  Circuit  Court 
of  Cook  county  for  six  thousand  dollars  entered 
August  27,  1.913,  against  the  defendant  in  that  court 
and  appellant  in  this,  the  Chesapeake  and  Ohio  Rail- 
way Company,  in  favor  of  the  plaintiff  in  that  court 
and  appellee  in  this,  Sarah  Mary  Wall,  who  sued  as 
administratrix  of  the  estate  of  Edward  Wall,  for  the 
death  of  said  Wall,  caused,  as  she  maintained,  by  the 

*Se«  lllinolfl  Notes  Dtgettt,  VoU.  2U  to  XV,  and  CiuiiaUitlve  Quarterly,  Mune 
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fault  and  negligence  of  the  defendant  Railway  Com- 
pany. 

As  the  cause  must  be  disposed  of  here  on  a  ques- 
tion which  does  not  involve  the  details  of  the  occur- 
rence by  which  the  plaintiff's  intestate  lost  his  life, 
nor  his  alleged  contributory  negligence  in  connection 
therewith,  it  is  only  necessary  to  say  concerning  the 
Accident  that  he  was  fatally  injured  by  striking  a  bridge 
in  Cincinnati,  Ohio,  xmder  which  a  cattle  car  on  the 
top  of  which  he  was  riding  was  passing.  The  acci- 
dent occurred  May  24,  1896,  and  the  victim  of  it, 
Edward  WaU,  died  May  25,  1896.  We  think  that  the 
question  of  the  alleged  negligence  of  whoever  was 
responsible  for  the  operation  of  the  train  in  question 
and  the  question  of  the  contributory  negligence  of  the 
plaintiff's  intestate  were  for  the  jury,  and  will  be  so 
if  the  cause  is  again  tried. 

A  preliminary  question,  however,  that  must  be  de- 
cided, is  whether  the  defendant  in  this  suit  was  re- 
sponsible for  the  operation  of  the  train. 

The  cause  was  tried  before  a  jury  in  the  court  be- 
low, who  returned  a  verdict  for  the  plaintiff,  on  which 
the  judgment  appealed  from  was  rendered.  The  trial 
began  July  9,  1913.  On  June  2,  1913,  the  defendant 
Company  moved  the  court  for  leave  to  file  an  additional 
plea.  Its  pleas  then  on  file  were  the  general  issue 
of  not  guilty,  and  certain  pleas  intended  to  set  up  a 
limitation  as  to  the  time  of  commencing  a  suit  under 
the  **  Campbell  Act"  of  Ohio,  which  would  defeat  the 
present  action.  The  additional  plea  which  it  asked 
leave  to  file  alleged  that: 

*  *  The  said  defendant,  before  and  at  the  time  of  the 
committing  of  the  •  •  •  supposed  grievances 
•  *  *  laid  to  its  charge,  *  *  *  in  the  *  *  * 
declaration  •  •  •  did  not  own,  operate  or  control 
any  railway  in  the  City  of  Cincinnati  and  State  of 
Ohio,  and  did  not  own,  operate  or  control  the  engine, 
car  or  train  of  cars  on  which  Edward  Wall  was  riding 
at  the  time  of  the  alleged  injuries  complained  of,  but 
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that  the  alleged  injuries,  if  any,  resulting  to  the  said 
Edward  Wall,  as  complained  of  in  the  plaintiff's  dec- 
laration, resulted  to  the  said  Edward  Wall  while  said 
Edward  Wall  was  riding  in  the  City  of  Cincinnati, 
State  of  Ohio,  on  the  24th  day  of  May,  1896,  on  the 
top  of  a  freight  car  under  the  control  and  operation 
of  a  railroad  company,  a  common  carrier,  called  *The 
Covington  &  Cincinnati  Elevated  Railroad  &  Transfer 
&  Bridge  Company;'  and  that  according  to  the  laws 
of  the  State  of  Ohio  in  force  and  effect  at  the  time 
of  the  said  supposed  grievances,  the  plaintiff  cannot 
recover  damages  from  or  against  it,  the  defendant, 
for  any  injury,  or  injuries,  whatsoever  when  such  in- 
jury or  injuries  were  not  caused  by  it,  the  defendant.'' 

Leave  to  file  this  plea  was  denied,  on  the  plaintiff's 
contention  that  under  the  law  of  the  State  of  Illinois 
it  was  offered  too  long  after  the  beginning  of  the  suit 
and  the  filing  of  the  declaration.  To  this  ruling  of 
the  court  the  defendant  excepted,  maintaining  its  right 
to  file  said  additional  plea  under  the  law  of  Illinois 
as  it  had  been  declared,  and  contending  also  that,  in 
any  event  (however  the  law  had  been  declared  in  Illi- 
nois), as  the  cause  was  based  on  the  statutes  of  the 
State  of  Ohio  and  under  the  laws  of  Ohio  the  de- 
fendant would  have  a  right  to  file  the  said  plea,  the 
court's  denial  of  leave  to  file  it  was  a  denial  to  the 
defendant  of  its  rights  under  the  fourteenth  amend- 
ment to  the  Constitution  of  the  United  States  and 
under  section  1  of  article  4  of  that  Constitution. 

On  the  trial  evidence  was  offered  with  the  expressed 
intention  of  proving  the  matters  alleged  in  this  ten- 
dered additional  plea.  It  was  excluded  on  the  ground 
that  it  was  incompetent  under  the  pleadings  as  they 
stood,  to  which  again  the  defendant  excepted,  main- 
taining its  right  to  have  the  benefit  of  this  tendered 
evidence  on  the  same  constitutional  grounds  which  it 
had  asserted  gave  it  a  right  to  file  its  proposed  addi- 
tional plea.  The  court,  after  excluding  this  evidence, 
instructed  the  jury  that: 

**It  must  be  considered  and  taken  as  an  admitted 
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and  established  fact  that  the  defendant  railway  com- 
pany owned,  possessed,  operated  and  controlled  the 
railroad  and  railway  train  at  the  time  and  place  in 
question  that  this  accident  occurred.*' 

It  is  not  necessary  for  ns  to  express  an  opinion  on 
the  constitutional  question  raised  nor  on  the  question 
whether,  considering  the  doctrine  laid  down  by  the 
Supreme  Court  of  Illinois  in  Chicago  Union  Traction 
Co.  V.  Jerka,  227  HI.  95,  and  similar  cases,  the  evidence 
offered  was  admissible  under  the  pleadings  as  they 
stood,  because  we  are  clearly  of  the  opinion  that  the 
denial  of  leave  to  file  the  additional  plea  before  men- 
tioned was  an  abuse  of  discretion  and  erroneous.  We 
see  no  material  difference  between  this  case  and  that 
of  Clark  v.  Wisconsin  Central  Ry.  Co.,  261  111.  407,  in 
which  case  denial  of  leave  to  file  such  an  additional 
plea  more  than  two  years  after  the  plea  of  the  general 
issue  had  been  filed,  and  in  the  midst  of  the  trial  was 
held  to  have  been  an  abuse  of  discretion. 

To  make  the  contentions  of  the  respective  parties 
on  this  question  clearer  and  also  because  there  are 
other  questions  of  law  on  which  we  think  it  desirable 
to  express  our  opinion,  inasmuch  as  another  trial  of 
the  cause  is  probable,  it  may  be  well  to  give  chron- 
ologically a  history  of  the  proceedings  in  the  litigation 
resulting  from  this  accident. 

As  we  have  stated,  the  accident  happened  in  Cin- 
cinnati, Ohio,  May  24,  1896.  Mr.  Wall  died  May  25, 
1896.  March  29,  1898,  the  plaintiff  herein  began  an 
action  in  the  Superior  Court  of  Cook  county,  Illinois, 
against  the  defendant  herein  for  damages  for  the  death 
of  her  intestate.  April  22,  1898,  she  filed  her  declara- 
tion, alleging  among  other  things  that  Edward  Wall 
on  May  23,  1896,  took  charge  of  certain  cars  of  live 
stock  to  be  transported  from  Chicago,  Illinois,  to  New- 
port News  in  Virginia ;  that  the  cars  were  to  be  hauled 
by  the  Cleveland,  Cincinnati,  Chicago  and  St.  Louis 
Railway  from  Chicago  to  Cincinnati,  and  by  the  de- 
fendant, the  Chesapeake  and  Ohio  Eailway  Company, 
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from  Cincinnati  to  Newport  News ;  that  the  defendant 
did  undertake  to  and  did  transport  over  its  road  from 
Cincinnati  to  Newport  News  the  said  carloads  of  live 
stock;  that  when  the  said  cars  of  live  stock  and  said 
train  had  arrived  at  Cincinnati,  the  said  cars  of  live 
stock  were  turned  over  to  the  servants  of  the  defend- 
ant and  taken  in  charge  by  them,  and  were  attached 
to  a  locomotive  engine  of  the  defendant  to  be  trans- 
ported from  Cincinnati  to  Newport  News,  and  that  it 
became  the  duty  of  the  defendant  to  attach  to  said 
train  a  safe  place  for  Wall  to  ride ;  that  after  the  said 
cars  had  been  taken  in  charge  by  the  defendant,  the 
tracks  used  by  the  defendant  over  which  said  train 
was  being  hauled  passed  under  certain  street  bridges 
or  viaducts ;  that  said  bridges  and  said  railroad  over 
which  said  train  was  being  hauled  by  the  said  defend- 
ant Company  were  so  constructed  that  not  suflScient 
space  remained  between  the  top  of  said  cars  and  said 
bridges  for  persons  on  top  of  said  cars  to  safely  pass 
thereunder;  that  ''while  said  train  of  cars  was  being 
so  hauled  by  the  defendant,'*  Wall  was  so  injured 
that  he  died,  and  that  the  defendant  was  negligent 
in  not  furnishing  him  a  safe  place  to  ride  and  in  fail- 
ing to  warn  him  of  the  danger  he  incurred  in  riding 
as  he  did.  The  declaration  also  contained  this  aver- 
ment: 

''Plaintiff  further  avers  that  the  said  injuries  caus- 
ing the  death  of  the  said  Edward  Wall  occurred  in, 
to-wit,  the  City  of  Cincinnati  and  State  of  Ohio,  to-wit, 
in  the  County  aforesaid,  and  that  under  and  by  virtue 
of  the  Revised  Statutes  of  the  State  of  Ohio,  Section 
6134,  it  is  provided  among  other  things  that  whenever 
the  death  of  a  person  shall  be  caused  by  the  wrongful 
act,  neglect  or  default  of  another  and  the  act,  neglect 
or  default  is  such  as  would  (if  death  had  not  ensued) 
have  entitled  the  party  injured  to  maintain  an  action 
and  recover  damages  in  respect  thereof,  then  and  in 
every  such  case  the  corporation  which  or  person  who 
would  have  been  liable  if  death  had  not  ensued,  shall 
be  liable  for  damages  notwithstanding  the  death  of 
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the  person  injured,  etc.;  and  Section  6135  of  the  Re- 
vised Statutes  of  the  State  of  Ohio  among  other  things 
provides  that  in  every  such  action  the  jury  may  give 
such  damages,  not  to  exceed  in  any  case  $10,000,  as 
they  may  think  proportioned  to  the  pecuniary  injury 
resulting  from  such  death  to  the  persons  respectively 
for  whose  benefit  such  action  shall  be  brought.** 

The  defendant  presented  to  the  Superior  Court  of 
Cook  county  practically  immediately  and  without 
pleading  to  the  declaration  (the  order,  although  the 
date  is  not  otherwise  shown,  was  made  during  the  May 
term  of  the  Superior  Court  in  1896),  a  motion,  peti- 
tion and  bond  for  the  removal  of  the  cause*  to  the 
United  States  Circuit  Court  for  the  Northern  District 
of  Illinois,  and  the  case  was  transferred  to  that  court, 
where  the  defendant  **  appearing  solely  for  the  pur- 
pose of  the  motion**  moved  to  quash  the  return  of 
the  sheriff  of  Cook  county  upon  the  summons  issued 
from  the  Superior  Court  of  Cook  county.  The  motion 
was  allowed  and  the  return  of  the  sheriff  *' quashed 
and  set  aside.**  The  order  of  the  United  States  Cir- 
cuit Court  then  proceeds: 

'*It  is  further  ordered  and  adjudged  that  this  court 
is  as  yet  without  jurisdiction  of  the  person  of  said 
defendant  and  said  plaintiff  by  her  attorneys  having 
announced  in  open  court  that  it  is  not  her  intention 
to  seek  further  process  against  said  defendant  in  said 
cause  in  this  court  and  consenting  that  said  cause  be 
dismissed  out  of  this  court  for  want  of  prosecution, 
it  is  accordingly  ordered  and  adjudged  that  said  cause 
be  and  the  same  is  hereby  dismissed  for  want  of  serv- 
ice ;  aU  errors  arising  upon  that  portion  of  this  order 
subsequent  to  quashing  the  service  being  in  open  court 
waived.  * ' 

This  order  was  entered  by  the  United  States  Circuit 
Court  on  November  28,  1898,  rnrnc  pro  tunc  as  of  Oc- 
tober 3,  1898. 

It  is  stated  in  the  briefs  of  both  parties  and  appears 
by  the  report  of  the  cause,  Wall  v.  Chesapeake  &  0. 
Ry.'Co.,  37  C.  C.  A.  129,  95  Fed.  398,  that  from  thi« 
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order  plaintiff  appealed  to  the  United  States  Court  of 
Appeals  for  the  Seventh  Circuit,  where  the  court  (by 
a  divided  court)  held  that  the  service  (which  was  on 
the  Northwestern  passenger  agent  of  the  corporation, 
found  in  Cook  county)  was  not  suflScient  and  aflSrmed 
the  order  of  the  Circuit  Court,  dismissing  the  suit. 
This  decision  was  rendered  on  June  6,  1S99. 

June  8,  1899,  the  plaintiff  began  the  present  suit  in 
the  Circuit  Court  of  Cook  county,  filing  its  declara- 
tion on  the  same  day.  The  service  of  summons  was 
made  on  an  agent  of  the  corporation  and  apparently 
was  not  this  time  challenged.  An  amended  declara- 
tion in  twelve  counts  was  filed  January  5,  1900.  It 
contained,  among  other  allegations,  those  we  have  al- 
ready mentioned  as  in  the  declaration  filed  April  22, 
1898,  in  the  Superior  Court,  and  also,  in  some  of  the 
counts,  allegations  that  under  the  law  of  Ohio  actions 
such  as  this  under  the  *' Campbell  Act'*  of  that  State 
shall  be  commenced  within  two  years  after  the  death 
of  the  person  whose  death  is  the  cause  of  the  action, 
provided  that: 

*' If  in  an  action  commenced  or  attempted  to  be  com- 
menced in  due  time  a  judgment  for  the  plaintiff  be 
reversed,  or  if  the  plaintiff  fail  otherwise  than  upon 
the  merits,  and  the  time  limited  for  the  commencement 
of  such  action  has  at  the  date  of  such  reversal  or  fail- 
ure expired,  the  plaintiff,  or,  if  he  die  and  the  cause 
of  action  survive,  his  representatives,  may  commence 
a  new  action  within  one  year  after  such  date,  and  this 
provision  shall  apply  to  any  claim  asserted  in  any 
pleading  by  a  defendant;'*  and  averments  concerning 
the  proceedings  in  the  former  suit  and  their  final  result. 

To  this  declaration  the  defendant  demurred  gen- 
erally January  9,  1900.  This  demurrer  was  sustained 
by  the  Circuit  Court  January  12,  1900.  The  plaintiff 
elected  to  stand  by  her  declaration  and  appealed  to 
this  court,  which  affirmed  the  judgment  on  April  4, 
1902.    The  plaintiff  sued  out  a  writ  of  error  from  the 
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Supreme  Court,  which  December  16, 1902,  reversed  the 
judgments  of  both  the  Appellate  and  Circuit  Courts 
and  remanded  the  cause  to  the  latter  court. 

The  questions  raised  and  decided  in  this  appeal  and 
the  writ  of  error,  as  reference  to  the  opinions  in  the 
Appellate  and  Supreme  Courts  will  show,  was  whether 
the  declaration  did  not  show  on  its  face  that  the  suit 
was  brought  after  the  time  when  the  statute  of  Ohio 
(or  of  Illinois)  allowed  it,  and  was  not  therefore  ob- 
noxious to  demurrer.  Wall  v.  Chesapeake  (&  0,  Ry. 
Co.,  101  111.  App,  431;  Wall  v.  Chesapeake  <&  0.  Ry. 
Co.,  200  111.  66. 

The  Supreme  Court  in  its  opinion  said: 

''From  the  face  of  the  declaration  it  appears  that 
more  than  two  years  elapsed  from  the  time  of  the  in- 
jury to  the  bringing  of  the  suit,  and  it  is  insisted  by 
defendant  in  error  that  therefore  the  action  could  not 
be  sustained,  and  hence  the  defense  of  the  Statute  of 
Limitations  could  be  made  by  demurrer.     *     •     • 

''Counsel  concede  that  under  our  practice  the  bar 
of  the  Statute  of  Limitations  cannot  be  availed  of  by 
demurrer,  but,  on  the  contrary,  admit  that  the  statute 
must  be  pleaded,  for  the  reason  that  when  pleaded 
the  plaintiff  is  thereby  afforded  an  opportunity  of 
replying  that  the  case  is  within  some  exception  to 
the  statute ;  but  it  is  insisted  that  the  bringing  of  the 
action  within  two  years  after  the  date  of  the  injury 
is  a  condition  precedent,  and  not  a  limitation.  This 
contention  is  not  well  taken.  The  bringing  of  the 
action  within  two  years  may  or  may  not  be  a  condition 
precedent  upon  which  the  plaintiff  can  recover.  Each 
case  must  depend  upon  its  peculiar  facts,  and  the  plain- 
tiff, as  before  said,  should  be  given  an  opportunity  to 
set  up  those  facts  if  they  form  an  exception  to  the 
statute.     *     *     • 

"We  think  the  trial  court,  for  the  reasons  stated, 
erred  in  sustaining  the  general  demurrer  to  the  plain- 
tiff's declaration." 

The  Supreme  Court  in  its  opinion,  however,  stated 
that  the  counts  of  the  declaration  which  alleged  matter 
in  avoidance  of  the  limitation  statute  were  not  in  ao- 
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cordance  with  the  proper  rules  of  pleading  and  would 
have  been  obnoxious  to  special  demurrer.  January 
29, 1903,  the  cause  was  redocketed  in  the  Circuit  Court, 
and  February  7,  1903,  the  defendant  filed  to  the 
amended  declaration  of  the  plaintiff  filed  January  5, 
1900,  a  plea  of  the  general  issue — not  guilty — and  cer- 
tain other  pleas,  asserting  that  the  action  could  not  be 
sustained  because  Wall's  death  occurred  more  than 
two  years  prior  to  the  commencement  of  the  suit. 

The  plaintiff  filed  a  similiter  to  the  plea  of  the  gen- 
eral issue,  but,  upon  the  pleas  setting  up  the  limitation 
to  the  action,  further  pleading  ensued  which  did  not 
end  until  June  16,  1906,  when  it  came  to  a  conclusion 
by  defendant's  electing  to  stand  by  a  rejoinder,  to 
which  a  special  demurrer  had  been  filed  and  sustained. 

The  question  mooted  in  these  pleadings  was,  when 
analyzed,  whether  the  provision  of  the  Ohio  statute 
(the  Campbell  Act),  limiting  to  two  years  from  the 
death  the  time  within  which  the  action  can  be  brought, 
is  **a  condition  precedent"  to  the  right  to  recover  for 
such  a  death  or  a  statute  of  limitation.  If  it  be  ** a 
condition  precedent"  it  is  urged  that  the  provision  of 
the  General  Limitation  Law  of  Ohio  that: 

* '  If  in  an  action  commenced  or  attempted  to  be  com- 
menced in  due  time  a  judgment  for  the  plaintiff  be 
reversed,  or  if  the  plaintiff  fail  otherwise  than  upon 
the  merits,  and  the  time  limited  for  the  commence- 
ment of  such  action  has  at  the  date  of  such  reversal 
or  failure  expired,  the  plaintiff,  or,  if  he  die  and  the 
cause  of  action  survive,  his  representatives  may  com- 
mence a  new  action  within  one  year  after  such  date," 
does  not  apply  to  and  indeed  has  nothing  to  do  with 
the  ** Campbell  Act"  of  Ohio,  under  which  this  suit  is 
brought.  As  the  defendant  has  preserved  this  point 
for  decision  in  this  court  by  standing  by  its  demurrer 
to  the  plaintiff's  replication  to  the  defendant's  second 
plea,  and  by  standing  by  its  rejoinder  to  the  plaintiff's 
replication  to  the  defendant 's  amended  third  plea,  and 
the  question  has  been  argued  at  length  by  both  parties 
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in  this  court,  we  think  it  proper  here  to  declare  our 
opinion  on  it  for  the  guidance  of  the  court  in  another 
trial  if  it  should  take  place.  In  our  opinion  the  rulings 
of  the  court  below  on  the  pleadings  involved  were 
correct.  If  there  were  no  other  reason  for  so  holding 
we  should  feel  compelled  to  follow  the  opinion  of  the 
Supreme  Court  in  this  very  case,  Wall  v.  Chesapeake 
<&  0.  R.  Co.,  200  111.  66,  where,  as  we  read  the  opinion, 
the  court,  by  deciding  that  * '  the  bringing  of  the  action 
may  or  may  not  be  a  condition  precedent  upon  which 
the  plaintiff  can  recover, ' '  it  negatived  the  contention 
in  this  regard  on  which  the  defendant  relies.  This 
decision  must  outweigh  with  us  the  opinions  of  the 
Appellate  Court  in  Lake  Shore  S  M.  8.  Ry.  Co.  v. 
Dylinski,  67  111.  App.  114,  and  Peacock  v.  Churchill,  38 
111.  App.  634,  if  they  are  to  be  considered  as  holding 
to  the  contrary.  They  are  in  no  event  authoritative. 
But  we  think  there  are  other  reasons  for  our  holding. 
The  case  of  Meisse  v.  McCoy's  Adm'r,  17  Ohio  St.  225, 
if  there  is  to  be  considered  a  contrariety  in  the  deci- 
sions in  Ohio  upon  the  question,  is  on  analysis  more 
directly  in  point  than  the  other  Ohio  cases  cited  by 
the  defendant,  and  we  do  not  consider  it  overruled  by 
them.  To  the  same  effect  are  some  of  the  conflicting 
decisions  in  other  States. 

Nor  do  we  assent  to  the  defendant's  position  that  the 
laws  of  Ohio  and  Illinois  allowing  an  action  in  which 
the  plaintiff  is  involuntarily  nonsuited  or  fails  without 
an  adjudication  upon  the  merits,  to  be  recommenced 
within  a  year  from  such  failure  without  reference  to 
the  statutes  of  limitation,  are  without  applicability  in 
this  case  because  of  the  consent  of  the  plaintiff  to  a 
dismissal  of  the  cause  in  the  U.  S.  Circuit  Court. 

If  the  plaintiff  had  voluntarily  withdrawn  her  case 
when  it  reached  the  United  States  Circuit  Court  by 
removal,  the  point  would  have  been  well  taken.  Koch 
V.  Sheppard,  223  111.  172.  She  did  not.  The  service 
of  the  writ  was  quashed  and  the  court  declared  itself 
without  jurisdiction  of  the  cause.    That  decision  was 
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energetically  contested  by  the  plaintiff  so  long  as  there 
was  hope  of  reversing  it.  We  think  the  essential  pur- 
port of  her  announcement  was  recited  in  the  order  of 
the  United  States  Circuit  Court.  It  appears  in  the 
record  to  be  only  that  she  did  not  purpose  to  pursue 
her  litigation  in  that  court  (which  was  not  of  her 
choosing)  in  case  she  was  obliged  to  bring  the  defend- 
ant again  into  court  by  the  quashing  against  her  pro- 
test and  contention  of  a  service  which  she  believed  to 
be  good.  The  waiver  of  errors  subsequent  to  the 
quashing  of  the  service  and  the  consent  to  an  immedi- 
ate dismissal  for  want  of  prosecution  were  evidently 
only  to  make  possible  at  once  a  final  adverse  judg- 
ment, not  acquiesced  in,  in  order  to  expedite  a  review 
thereof.  We  do  not  think  it  was  an  involuntary  non- 
suit nor  an  equivalent  thereof,  nor  that  it  justifies  the 
assertion  of  defendant's  reply  briefs,  that:  ''The 
plaintiff  relied  on  the  service  obtained  in  the  first  suit 
and  plainly  intended  that  if  that  service  was  not  good 
that  she  *  consented  to  and  did  abandon  the  cause  of 
action. '  * 

We  think  that  Boyce  v.  Snow,  187  111.  181,  sustains 
the  plaintiff's  position  in  this  matter. 

The  defendant  also,  by  asking  a  peremptory  instruc- 
tion for  the  defendant,  has  saved  the  point  and  has 
argued  in  this  court  that  the  Act  of  the  General  As- 
sembly of  Illinois  approved  May  13,  1903,  amending 
the  ''Campbell  Act''  of  Illinois,  rendered  unsustain- 
able after  July  1,  1903,  the  further  prosecution  of 
this  action  brought  for  a  death  occurring  outside  of 
this  State.  On  this  point  it  is  only  necessary  to  say 
that  until  advised  to  the  contrary  by  the  Supreme 
Court  of  Illinois,  we  shall  adhere  to  the  view  of  the 
law  set  forth  in  Brenrum  v.  Electrical  Installation  Co., 
120  111.  App.  461  (criticised  by  defendant's  counsel), 
and  hold  that  the  amending  statute  in  question  was 
not  retrospective  in  its  operation.  The  Circuit  Court 
committed  no  error  in  ruling  adversely  to  the  conten- 
tion of  the  defendant  in  this  regard.    But  for  refusing 
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to  allow  the  filing  of  the  additional  plea  denying  the 
ownership  and  control  of  the  tracks  and  train  on 
which  the  death  of  Wall  occurred,  we  feel  compelled, 
as  we  have  said,  to  reverse  the  judgment  and  remand 
the  cause. 

If  the  allegations  of  the  *plea  are  true  they  are  a 
defense  to  the  suit  which  the  defendant  ought,  prima 
facie,  certainly,  to  be  allowed  to  make.  For  reasons 
of  public  policy  and  in  furtherance  of  justice,  as  it 
is  said,  the  logical  rule  of  common-law  pleading,  by 
which  the  general  issue  denies  every  material  allega- 
tion of  the  declaration  in  a  case-  like  this,  has  in  this 
State  been  departed  from  to  a  considerable  extent, 
and  reasonable  notice  by  pleading  must  be  given  a 
plaintiff  if  denial  is  to  be  made  of  ownership  and  con- 
trol of  'Hhe  property  or  instrumentalities  which  have 
caused  the  injury. '^  The  Chicago  Union  Traction  Co, 
V.  Jerka,  227  111.  95,  and  similar  cases. 

The  plaintiff's  contention  in  the  present  case  would 
seem  to  be  that  this  rule  requires  notification  by  any 
defendant  to  the  plaintiff  of  his  denial  of  ownership 
and  control  of  the  instrumentalities  involved  at  such 
an  early  period  in  the  progress  of  the  cause  as  not 
only  to  give  the  plaintiff  time  to  investigate  the  ques- 
tion before  the  trial  against  such  defendant,  but  at 
such  time  that  he  can  find  the  actual  owner  before  the 
time  of  limitation  has  expired. 

We  doubt  very  much  if  there  has  been  any  doctrine 
of  this  sort  authoritatively  announced.  It  would  seem 
to  place  upon  any  defendant  selected  by  the  plaintiff  in 
the  first  instance  the  duty  of  aiding  the  plaintiff  in  his 
cause  somewhat  beyond  what  mere  good  faith  requires, 
and  at  least  the  obligation  to  such  action  on  the  part 
of  the  defendant  would  depend  on  circumstances. 

But  in  this  case  this  rule,  if  it  existed,  could  not 
apply.  It  is  true  that  a  declaration  was  filed  in  a 
cause  prior  to  this  one,  founded  on  the  same  cause  of 
action,  before  the  two  years  allowed  by  the  statute 
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had  expired-  But  it  was  only  a  month  before  that 
time;  and  certainly  the  defendant  was  not  obliged  to 
plead  at  all  until  it  had  exercised  its  right  of  removal 
and  had  tested,  as  it  did,  successfully  the  validity  of 
the  purported  service  upon  it. 

When  the  present  suit  was  commenced  more  than  two 
years  had  passed  since  the  death,  and,  as  against  a 
new  and  different  defendant,  a  suit  for  the  damages 
resulting  from  it  could  not  be  sustained. 

It  seems  to  us  that  this  is  a  stronger  case  for  the 
defendant's  contention  than  was  that  of  Clark  v.  Wis- 
consin Cent.  Ry.  Co.,  supra,  and  we  think  we  may  say, 
as  the  Supreme  Court  said  in  that  case:  **To  have 
granted  the  leave"  (to  file  the  additional  plea)  ** would 
not  have  involved  any  question  of  the  Statute  of  Lim- 
itations, and  so  far  as  we  can  see  would  not  have  prej- 
udiced plaintiff;"  and:  *'If  it"  (the  defendant)  '*in 
good  faith  sought  to  make  such  defenses,  the  ends  of 
justice  required  that  it  be  permitted  to  file  the  plea 
to  enable  it  to  do  so.  Assuming,  as  the  court  held, 
that  the  proof  offered  was  inadmissible  under  the  plea 
of  not  guilty,  we  think  the  error  in  denying  application 
for  leave  to  file  the  special  plea  requires  a  reversal 
of  the  judgment."  Accordingly  the  judgment  is  re- 
versed and  the  cause  remanded  to  the  Circuit  Court. 

Reversed  and  remanded. 


James  F.  Carson^  Appellee,  y.  City  of  Chicago^  Appel- 
lant. 

Oen.  No.  19,913. 

1.  Mandamus,  §  126* — character  of  pleadings.  When  the  artificial 
course  of  pleading  In  mandamus  suits  Is  followed  the  petitioner 
files  pleas  to  defendant's  answer,  the  defendant  may  reply  to  the 

*Se«  lUinolfl  Notes  DlffMt,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  Mine 
topic  and  section  number* 
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pleas,  and  a  rejoinder  to  the  replication  is  a  pleading  of  the  peti- 
tioner or  plaintiff. 

2.  Maiydamub,  §  6* — necessity  of  ahotoing  clear  right,  A  writ 
of  mandamus  will  not  be  awarded  in  a  doubtful  case,  but  only  where 
the  right  of  the  relator  or  petitioner  is  clear  and  undeniable. 

3.  Civil  sebvice,  §  27* — when  mandamus  will  not  he  awarded, 
A  writ  of  mandamus  will  not  be  awarded  to  compel  a  city  to  ap- 
point petitioner  to  a  civil  service  position  where  it  would  disarrange 
the  public  service. 

4.  Civil  bebvicb,  §  27* — when  awarding  mandamus  to  compel  ap- 
pointment  to  position  erroneous.  The  awarding  of  a  writ  of 
mandamus  to  compel  a  city  to  appoint  petitioner  to  a  civil  service 
position  of  superintendent  of  horses,  held  erroneous  for  the  reason 
that  the  right  of  the  petitioner  was  not  clear  and  undeniable  and 
the  granting  of  the  writ  would  disarrange  the  public  service,  the 
facts  showing  that  petitioner  had  been  appointed  as  assistant  super- 
intendent of  horses  and  was  laid  off  and  that  he  claimed  the  right 
to  appointment  as  superintendent  as  being  the  next  on  the  eligible 
list  to  fill  a  vacancy  in  the  office  of  superintendent  under  a  rule  of 
the  civil  service  commission,  providing  that  officers  laid  off  shall 
be  reinstated  according  to  seniority  in  the  positions  formerly  held 
by  them  or  to  positions  of  the  same  character  in  the  same  grade, 
and  it  appearing  that  under  such  rule  the  office  of  superintendent 
was  not  a  position  formerly  held  by  him  or  of  the  same  grade,  and 
it  also  appearing  that  under  another  rule  he  had  exhausted  his 
rights  by  having  accepted  the  position  of  assistant  superintendent 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  John 
McNuTT,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1913.    Reversed  and  remanded.    Opinion  filed  October  13,  1914, 

William  H.  Sexton,  for  appellant ;  Joseph  F.  Gboss- 
MAN  and  John  E.  Foster,  of  counsel. 

A.  D,  Gash,  for  appellee. 

Mr.  Presiding  Justice  Brown  delivered  the  opinion 
of  the  court. 

This  is  an  appeal  from  an  order  of  the  Circuit  Court 
of  Cook  county  entered  July  19, 1913,  awarding  a  man- 
damus to  the  appellee,  Carson,  directing  the  appel- 
lant, the  City  of  Chicago,  ''forthwith  to  appoint  said 
Carson  to  the  position  or  employment  of  superintend- 

*See  Illinois  Notes  Dlgetii,  Vols.  XI  to  XV,  and  Cumulative  QiiartM>ly.-  tfi'mi' 
topic  and  section  number. 
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ent  of  horses  of  the  City  of  Chicago  made  vacant  by 
the  death  of  Adam.  S.  Barber  on  or  about  December 
11,  1911,  to  the  end  that  he  may  at  once  enter  upon 
the  performance  of  his  duties  as  superintendent  of 
horses  and  continue  in  the  performance  thereof  and 
receive  salary  therefor  subject  to  the  laws,  rules  and 
ordinances  pertaining  to  said  position  or  employment 
of  superintendent  of  horses  of  the  department  of  police 
of  the  City  of  Chicago.'' 

The  pleadings  in  the  case  are  somewhat  elaborate 
and  confused  and  they  repeat  the  irregularities  found 
in  much  of  the  pleading  in  mandamus  suits  in  Illinold, 
where  the  proper  special  pleading  to  this  common-law 
action  of  mandamus  seems  to  be  widely  ignored. 

We  shall  not  therefore  further  describe  them,  but 
merely  state  the  facts  which  the  final  demurrer  in  the 
case  admitted.  It  was  a  demurrer  to  a  pleading  called 
the  defendant's  rejoinder,  although  when  the  artificial 
course  of  pleading  in  mandamus  suits  is  followed  the 
petitioner  files  pleas  to  the  defendant's  answer,  the 
defendant  may  reply  to  those  pleas,  and  a  rejoinder 
to  such  replication  is  a  pleading  of  the  petitioner  or 
plaintiff. 

The  demurrer  in  question  was  sustained  by  the 
court,  and  the  defendant  standing  by  its  *' rejoinder," 
the  mandamus  was  ordered. 

The  facts  admitted,  as  we  understand  them,  are  that 
Carson,  with  one  Barber  and  one  Hickey  and  one 
Strauss  and  others,  was  examined  December  24,  1898, 
by  the  Civil  Service  Commission  of  the  City  of  Chi- 
cago, pursuant  to  an  order  of  said  Commission  direct- 
ing the  secretary  to  call  examinations  for  the  positions 
of  superintendent  of  horses  and  assistants. 

There  was  then  in  force  a  classification  of  the  offices 
and  places  in  the  Civil  Service  of  the  City  of  Chicago 
in  classes,  divisions  and  grades.  The  division  in 
which  the  position  of  superintendent  of  horses  fell 
was  division  L,  the  class  was  class  A,  and  the  grade 
(based  entirely  on  compensation)  was  the  fourth  grade. 
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The  division  in  which  the  position  of  assistant  super- 
intendent of  horses  fell  was  L  and  the  class  A,  but  the 
grade  wa^  the  fifth  grade.  There  was  also  in  force 
the  following  rule  promulgated  by  the  Civil  Service 
Commission : 

'  ^  5.  Grouping  of  Grades.  Any  two  or  more  of  the 
grades  herein  established  in  any  division  may  be 
grouped  together  and  treated  as  one  grade  for  the 
purpose  of  facilitating  examinations  for  original  en- 
trance to  the  service  or  for  promotion  therein. '^ 

The  Civil  Service  Commissioners  November  15, 1898, 
by  order  entered  in  the  minutes  of  the  Commission, 
directed  their  secretary  to  ^'call  examinations  for  the 
following  positions  and  to  advertise  the  same  according 
to  law;  •  •  •  superintendent  of  horses  and  as- 
sistants.'* 

Proper  notice  by  advertisement  was  made,  in  which 
it  was  stated : 

^  *  The  Civil  Service  Commission  of  Chicago  will  hold 
original  entrance  examinations  of  applicants  *  *  * 
for  the  following  positions:  *  *  *  Superintend- 
ent and  assistant  superintendent  of  horses  (Police  De- 
partment), Class  A,  Division  L,  on  Saturday,  Decem- 
ber 24,  1898.  •  *  *  Applications  filed  for  either 
superintendent  or  assistant  superintendent  will  entitle 
the  applicants  to  enter  both  examinations.  The  one 
attaining  the  highest  average  shall  be  eligible  for  certi- 
fication as  superintendent;  those  next  in  rank  to  be 
eligible  for  assistant  superintendents.*" 

On  the  examination  Barber  passed  at  the  head  of 
the  list  and  was  appointed  to  the  position  of  superin- 
tendent of  horses.  Strauss  passed  second  but  either 
did  not  accept  any  position,  or  having  been  appointed 
assistant  superintendent  of  horses  afterwards  resigned. 
Hickey  stood  third  and  the  petitioner  in  this  case, 
James  F.  Carson,  fourth. 

Up  to  January  30,  1901,  the  petitioner  had  not  been 
certified  for  any  position,  no  requisition  on  the  eligible 
list  for  assistant  superintendents  having  apparently 
been  made.    On  that  day  the  Civil  Service  Commis- 
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sioners  adopted  a  rule  confirming,  as  they  stated,  a 
previous  ruling,  that  a  man  who  had  taken  an  ex- 
amination covering  more  than  one  grade  had  exhausted 
his  rights  when  he  accepted  any  position,  no  matter 
in  what  grade.  April  11,  1901,  a  requisition  having 
been  made  by  the  superintendent  of  police  for  one  or 
more  assistant  superintendents  of  horses,  either  Hickey 
and  the  petitioner  were  both  certified  and  appointed, 
or  Hickey  having  been  theretofore  certified  and  ap- 
pointed, the  petitioner  Carson  was  alone  on  that  date 
certified,  and  appointed.  In  either  event  Barber  was 
serving  as  superintendent  of  horses  and  Hickey  and 
the  petitioner  were  serving  as  assistant  superintend- 
ents of  horses  from  April  11,  1901,  until  March  23, 
1908.  In  the  City  appropriation  bill  for  1908  the  city 
council  did  not  appropriate  for  any  compensation  for 
assistant  superintendents  of  horses,  and  on  March  23, 
1908,  Hickey  and  the  petitioner  were  laid  off  the 
service  of  the  City.  Hickey  obtained  employment  as 
patrolman  on  the  police  force  and  still  occupies  that 
position.  Barber  continued  to  be  superintendent  of 
horses — compensation  for  that  position  being  annually 
to  the  present  time  appropriated  for — ^until  December 
11,  1911,  when  he  died.  January  12,  1912,  the  peti- 
tioner made  a  demand  upon  the  Civil  Service  Com- 
mission of  the  City  of  Chicago  to  certify  him  to  the 
superintendent  of  police  for  the  position  of  superin- 
tendent of  horses  by  virtue,  as  his  pleadings  indicate, 
of  his  having  passed  fourth  on  the  list  in  the  ex- 
amination before  described  of  December  24,  1898,  and 
Strauss  and  Hickey  having  waived  or  forfeited  their 
rights  to  precedence,  and  because  there  were  in  force 
and  had  been  since  May  1,  1909,  the  following  sections 
of  rule  10  of  the  Civil  Service  Commission: 

^"Section  2.  Lay-Off.  Whenever  it  becomes  neces- 
sary in  any  bureau  through  lack  of  work  or  funds,  or 
for  other  cause,  to  reduce  the  force  in  any  employ- 
ment, the  person  working  in  such  bureau  who  was 
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last  certified  for  such  employment  shall  be  the  first  laid 
off.    •     •    • 

'^Section  3.  Reinstatement.  Upon  requisition  to  fill 
vacancies  officers  or  employes  laid  off  as  provided  in 
section  2  of  this  rule  shall  be  reinstated,  according  to 
seniority,  in  the  positions  formerly  held  by  them,  or 
to  positions  of  the  same  character  in  the  same  grade. ' ' 

The  demand  for  certification  and  appointment  hav- 
ing been  refused,  Carson  brought  this  suit  for  a  man- 
damus on  January  19, 1912,  with  the  result  previously 
mentioned.  The  pleadings  of  the  defendant  allege 
that  pending  the  suit  on  May  8,  1912,  the  Civil  Service 
Commission  ordered  an  examination  for  the  position 
of  superintendent  of  horses  in  the  police  department 
to  fill  the  vacancy  caused  by  the  death  of  Barber ;  that 
proper  notice  was  given  and  the  examination  held; 
that  of  eighteen  applicants  eight  persons  passed  and 
one  of  them  was  appointed  to  the  position  by  the  super- 
intendent of  police. 

The  question  before  us  is  whether,  assuming  the 
matters  heretofore  recited  to  be  true,  they  furnish  by 
themselves  justification  for  the  drastic  and  peremptory 
order  of  the  Circuit  Court  on  the  City  of  Chicago  forth- 
with to  appoint  Carson  superintendent  of  horses  and 
allow  him  to  enter  on  his  duties.  We  do  not  think 
they  do. 

In  the  first  place,  the  writ  of  mandamus  will  not  be 
awarded  in  a  doubtful  case,  but  only  where  the  right 
of  the  relator  or  petitioner  **is  clear  and  undeniable.'* 
People  ex  rel.  Brownrigg  v.  Brentano,  259  111.  359; 
People  ex  rel.  Molchan  v.  City  Council  City  of 
Streaior,  258  111.  273. 

In  Kenneally  v.  City  of  Chicago,  220  HI.  485,  in  which 
case  a  mandamus  involving  the  Civil  Service  of  the 
City  was  demanded,  the  Supreme  Court  quoting  ap- 
provingly from  prior  cases,  said:  ''The  court  ex- 
ercises a  discretion  in  granting  or  refusing  the  writ, 
and,  if  the  right  be  doubtful,  it  will  be  refused.  It 
has  been  held  that  the  writ  will  be  refused  where  the 
granting  of  it  will  disarrange  the  public  service.*' 
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We  think  both  that  the  final  granting  of  this  writ, 
assuming  the  statements  of  the  pleadings  to  be  true, 
would  disarrange  the  public  service  and  that  the  right 
of  the  petitioner  is  more  than  doubtful. 

Counsel  for  petitioner  in  his.  argument  asserts  that 
the  court  below  held  that  the  refusal  of  appellant  to 
install  appellee  in  the  office  of  superintendent  of  horses 
*^  amounted  to  a  direct  and  positive  violation  of  the 
Civil  Service  Acf  and  ^^a  subterfuge  to  avoid  the 
beneficial  provisions  of  that  'Act. ' ' 

We  do  not  take  that  view,  and  we  hold  that  exercise 
of  our  discretion  is  demanded  in  this  appeal,  as  was 
that  of  the  trial  court  below.  It  is  not  thought  neces- 
sary by  us  to  enter  into  a  detailed  analysis  of  all  the 
factors  determining  our  conclusion.  Some  of  them  are 
these:  In  respect  to  the  original  examination  it  is 
plain  that  whether  or  not  the  rules  and  procedure  of 
the  Civil  Service  Commission  were  reasonable  or 
regular  in  providing  for  a  grouping  of  the  examina- 
tions for  the  different  positions  of  superintendent  of 
horses  and  assistant  superintendent  of  horses,  the  com- 
mission did  so  group  them,  and  advertised  and  con- 
ducted them  on  the  theory  that  the  examination  was  a 
double  one,  to  be  viewed  in  a  double  aspect,  and  to 
result  in  separate  appointments  to  separate  positions, 
which  appointments  were  subsequently  made  and  ac- 
cepted. The  petitioner  accepted  the  position  of  assist- 
ant superintendent  and  did  so  while  a  rule  of  the 
Civil  Service  Commission  was  in  force  providing  that 
by  such  acceptance  he  had  exhausted  his  rights  under 
the  examination. 

Again  there  was  a  rule  of  the  Civil  Service  Com- 
mission in  force  at  the  time  the  vacancy  occurred, 
appointment  to  which  the  petitioner  demands,  provid- 
ing that  all  eligible  lists  resulting  from  any  examina- 
tion should  be  cancelled  in  two  years  and  a  day  from 
the  date  of  the  posting  thereof.  It  was  a  reasonable 
rule  in  our  opinion  and  in  any  event  was  made  under 
an  express  power  granted  to  the  Commission  by  the 
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Legislature.  Its  existence  is  alleged  in  the  pleadings 
of  the  defendant.  It  was  more  than  twelve  years  after 
the  posting  of  the  eligible  list  on  which  Carson 's  name 
appeared  before  the  vacancy  in  question  occurred. 

When  the  order  for  the  mandamus  was  made  the 
place  had  been  filled  by  another  than  the  petitioner, 
certified  to  the  superintendent  of  police  by  the  Civil 
Service  Commission  as  the  result  of  an  examination 
regularly  called  for  the  position  of  superintendent  of 
horses.  Again,  all  appointments  under  the  Civil 
Service  Act  are  probationary  for  a  period  in  the  dis- 
cretion of  the  Commission. 

To  hold  that  under  these  circumstances  the  granting 
of  the  writ  of  mandamus,  if  it  depended  on  the  ex- 
istence and  nature  of  the  eligible  list  which  was  the 
outcome  of  the  examination  of  December  24,  1898,  was 
the  enforcement  of  a  clear  and  undoubted  right  and 
would  not  ** disarrange  the  public  service,"  would 
seem  to  us  manifest  error. 

The  main  reliance  of  the  petitioner,  however,  is  not 
upon  the  results  of  the  examination  of  December  24, 
1898,  or  on  the  eligible  list  which  was  the  outcome 
thereof,  but  upon  the  rules  of  the  Civil  Service  Com- 
mission adopted  May  1,  1909,  as  sections  2  and  3  of 
rule  10,  and  hereinbefore  set  forth.  They  are  on 
lay-off  and  reinstatement,  and  the  provision  upon 
which  the  petitioner  lays  emphasis  is  that  employees 
laid  off  through  lack  of  funds  shall  be  reinstated  (upon 
requisition  to  fill  vacancies)  according  to  seniority, 
in  the  positions  formerly  held  by  them  or  to  positions 
of  the  same  character  in  the  same  grade. 

The  contention  of  petitioner  is  that  he  was  laid  off 
from  the  position  of  assistant  superintendent  of  horses 
through  lack  of  funds ;  that  a  requisition  was  made  to 
fill  a  vacancy  not  in  the  position  formerly  held  by 
him,  but  in  **a  position  of  the  same  character  in  the 
same  grade." 

The  contention  of  the  City  in  this  regard  is  that  the 
position  of  superintendent  of  horses  is  not  **a  position 
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of  the  same  character  in  the  same  grade"  as  that  of 
assistant  superintendent  of  horses,  and  that  the  rule 
does  not  apply. 

Under  the  common  use  of  words  the  positions  of  a 
superintendent  and  of  an  assistant  superintendent,  of 
horses  or  of  anything  else,  are  of  the  same  character 
but  certainly  not  of  the  same  grade.  The  rules  of 
the  Civil  Service  Commission  have,  however,  laid 
down  a  technical  meaning  for  the  word  *' grade,"  and 
this  therefore  must  be  looked  upon  as  of  chief  im- 
portance in  determining  the  question  whether  the  posi- 
tions are  in  the  **same  grade." 

As  the  rules  of  the  Civil  Service  Commission  stood 
at  the  time  of  the  examination  of  the  petitioner,  at 
the  time  of  his  certification  and  appointment  and  at 
the  time  he  was  laid  off  for  lack  of  funds,  there  could 
be  no  doubt  that  it  had  declared  the  positions  of  the 
superintendent  of  horses  and  assistant  superintendent 
of  horses  to  be  of  different  grades. 

The  rule  then  was,  that  all  positions  compensated 
by  more  than  $1,400  and  less  than  $1,600,  as  was  that 
of  the  superintendent  of  horses,  were  of  the  *^  fifth 
grade,"  and  all  those  compensated  by  more  than  $1,200 
and  less  than  $1,400,  as  was  that  of  assistant  super- 
intendent of  horses,  were  of  the  ''fourth  grade." 

In  October,  1907,  the  Supreme  Court  of  Illinois,  in 
a  case  in  which  the  question  was  whether  for  the  pur- 
poses of  a  competitive  promotional  examination  the 
''rank  or  grade"  of  ward  superintendent  was  next 
below  that  of  assistant  superintendent  of  streets  in 
charge  of  street  and  alley  cleaning,  although  there 
were  several  "grades"  between  them,  based,  as  those 
grades  were  by  the  rule  solely  on  salary — positions, 
that  is — entirely  out  of  the  line  of  employment  or 
service  relating  to  the  care  or  cleaning  of  streets, — 
naturally  held  that  in  determining  what  grade  was 
next  lower  to  another  for  the  purposes  of  a  promotional 
examination,  the  next  lower  grade  in  the  same  line  of 
service  should  be  selected;  saying  that  "common  sense 
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and  the  spirit  of  the  Civil  Service  Law  would  naturally 
suggest"  this.  In  speaking  of  ** grades"  and  the  rule 
of  the  Commission  then  in  force  the  Court  said: 

**In  view  of  the  complexity  of  the  service  it  would 
probably  be  next  to  impossible  to  devise  a  reasonable 
and  practicable  classification  without  taking  into  ac- 
count the  salary  carried  by  the  various  oflSces  or 
places.  The  promotion  scheme  that  enters  into  the 
civil  service  system  is  based  on  the  idea  of  a  salary 
classification.  *  *  *  ^*  While  a  salary  basis  seems 
to  be  an  essential  element  in  any  system  of  classifica- 
tion, yet  a  little  reflection  will  show  that  any  hard  and 
fast  rule  based  exclusively  on  salary,  leaving  out  of 
view  every  other  consideration,  would  be  impractica- 
ble, and  defeat,  in  many  cases,  the  purposes  of  the  sys- 
tem.   •    *    • 

**But,  as  above  pointed  out,  it  is  admitted  that  the 
ward  •  superintendents  are  the  next  grade  below  the 
assistant  superintendent  of  streets  in  charge  of  street 
and  alley  cleaning,  unless  the  salary  test  alone  is  to 
determine  the  grade.  This,  we  have  sought  to  show,  is 
not  the  sole  test,  but  that  the  salary  only  determines 
the  grade  among  those  in  the  same  line  of  employ- 
ment.   ♦    *    *  ^ 

*'Our  conclusion  is,  that  the  ward  superintendents, 
under  the  law  and  under  the  facts  of  this  case,  are 
next  in  order  or  grade  to  assistant  superintendent  of 
streets  in  charge  of  street  and  alley  cleaning." 

The  Civil  Service  Commission,  apparently  in  order 
to  meet  the  suggestions  of  this  opinion  and  to  prevent 
the  arising  of  difficulties  like  that  discussed  in  the 
case  of  People  v.  Errant,  229  HI.  56,  changed  or 
amended  their  rules  by  adding  or  substituting  this 
clause  concerning  ** grades": 

**  Section  5.  Grades  Based  on  Duties.  The  terms 
of  'rank'  and  *  grade'  in  the  civil  service  act  and  in 
these  rules  shall  be  considered  synonynaous.  Duties 
shall  determine  the  class  of  service  and  division  of  any 
particular  position.  Except  in  Division  A  A  (executive 
service),  positions  within  divisions  shall  be  graded 
uniformly,  according  to  the  authority,  responsibility 
and  character  of  regular  duties  attaching  thereto.    The 
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grade  of  an  ofiScer  or  employe  shall  not  be  raised  ex- 
cept by  examination  under  these  rules." 

April  9,  1910,  the  rules  were  still  further  amended 
by  adding: 

'*  Division  I — Miscellaneous  Service.  Positions  in 
Division  I  are  graded  or  ranked  respectively  accord- 
ing to  duties,  authority  and  responsibility  in  the 
various  departments  of  the  public  service  to  which 
they  are  attached  and  shall  be  ranked  or  graded  as 
the  commission  may  determine  at  the  time  the  posi- 
tions are  classified." 

There  is  nothing,  we  think,,  in  the  opinion  in  the 

Errant  case,  or  in  the  additional,  amended  or  substi- 
tuted rules,  which  necessarily  makes  the  grade   of 

assistant  superintendent  of  horses  the  same  as  the 

grade  of  superintendent  of  horses;  while  according 

to  the  natural  signification  of  the  words  and  to  the 

rules  in  force  before  May  1,  1909,  the  two  positions 

are  plainly  not  of  the  same  grade. 

The  *^ amended  replication"  of  the  petitioner  (filed 
January  31,  1913)  to  the  answer  of  the  defendant, 
with  the  intention  of  bringing  the  question  at  issue 
under  the  later  rules  of  the  defendant,  alleges  that: 
**The  petitioner's  duties,  authority  and  responsibil- 
ity as  assistant  superintendent  of  horses  were ,  the 
same  as  were  the  duties,  authority  and  responsibility 
of  the  superintendent  of  horses";  and  then  proceeds 
with  a  description  of  those  duties. 

But  the  ** Rejoinder  to  the  Amended  Replication," 
which  is  the  particular  pleading  of  which  the  demurrer 
of  the  petitioner  that  the  Circuit  Court  sustained  ad- 
mits the  truth,  categorically  ' 'denies  that  the  duties, 
authority  and  responsibility  of  the  petitioner  as  assis- 
tant superintendent  of  horses  were  the  same  as  the 
duties,  authority  and  responsibility  of  the  superintend- 
ent of  horses";  and  after  denying  that  the  petitioner's 
specific  duties  were  those  attributed  to  him  by  the 
amended  replication,  sets  forth  the  duties  of  the  super- 
intendent of  horses  as  prescribed  by  the  rules  and 
regulations  of  the  department  of  police,  and  asserts  that 
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the  assistant  superintendent  of  horses  has  no  duties  pre- 
scribed for  him  by  rule  other  than  performance  of  such 
work  as  the  superintendent  of  horses  shaU  from  time 
to  time  assign  to  him.  It  then  proceeds  to  allege  that 
there  were  two  assistant  superintendents  of  horses; 
that  neither  one  of  them  had  more  authority  than  the 
other;  that  both  of  them  were  subordinate  in  all  mat- 
ters to  the  superintendent  of  horses  and  acted  under 
his  direction  and  performed  such  duties  as  he  as- 
signed them,  and  that  in  no  part  of  the  classified 
service  of  the  City  of  Chicago,  do  the  rules  of  the 
Civil  Service  Commission  make  an  assistant  of  the 
same  grade  as  the  employee  to  whom  he  is  an  as- 
sistant. 

We  see  no  proper  ground  for  sustaining  the  de- 
murrer to  this  rejoinder  and  ordering  the  mandamus 
to  issue.  The  judgment  of  the  Circuit  Court  is  re- 
versed and  the  cause  remanded  to  that  court  for 
further  proceedings  not  inconsistent  with  this  opin- 
ion, and  with  instructions  to  overrule  the  demurrer 
to  the  defendant's  rejoinder. 

Reversed  and  remanded. 


Chicago  City  Bank  and  Trnst  Company  and  Lonls 
Bathje,  Trustee,  Appellees,  y.  Jacob  Bremer,  Ap- 
pellant. 

Gen.  No.  19,928.  (Not  to  be  reported  In  f  nil.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Michakl 
L.  McKiiTLBY,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1913.     Affirmed.     Opinion  filed  October  13,  1914. 

Statement  of  the  Case. 

Bill  filed  by  Chicago  City  Bank  and  Trnst  Company 
and  Louis   Bathje,   trustee,   against   Jacob   Bremer, 
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Helen  Bremer  (the  present  wife  of  Jacob  Bremer), 
Fred  Oien  and  David  Pingree,  to  foreclose  a  trust 
deed  executed  by  Jacob  Bremer  and  Anna  B.  E. 
Bremer,  his  former  wife,  to  secure  certain  promissory 
notes.  The  defendants  Helen  Bremer  and  Fred  Oien 
were  served  with  summons  but  failed  to  appear,  and 
the  defendant  David  Pingree  was  not  served  and 
never  appeared.  To  reverse  the  decree  awarding  the 
foreclosure,  defendant  Jacob  Bremer  appeals. 

The  bill  contained  an  allegation  that  the  grantors 
in  the  trust  deed  had  conveyed  their  equity  of  redemp- 
tion to  Jacob  Bremer  and  that  he  was  in  possession 
of  said  premises,  and  that  Helen  Bremer,  Fred  C. 
Oien  (a  holder  of  a  certificate  of  sale  under  the  fore- 
closure of  a  subsequently  recorded  encumbrance)  and 
David  Pingree  had  or  claimed  to  have  some  interest 
in  said  premises  as  judgment  creditors  or  otherwise, 
**  which  interest,  if  any,*  accrued  subsequent  to  the  lien 
of  said  trust  deed  and  are  subject  thereto.'' 

The  notes  involved  a  principal  note  for  $3,500  dated 
July  20,  1905,  and  payable  five  years  after  date  to  the 
order  of  the  makers,  and  ten  interest  notes  each  for 
the  sum  of  $105,  due  at  intervals  of  six  months  during 
the  five  years,  all  signed  and  indorsed  in  blank  by 
Anna  B.  E.  Bremer  and  Jacob  Bremer.  The  trust 
deed  in  question,  of  the  same  date,  was  signed  and 
acknowledged  by  the  same  persons  and  ran  to  Louis 
Eathje  in  trust  to  secure  certain  described  notes,  with 
the  usual  provision  of  such  trust  deeds  that  the  legal 
holder  of  said  notes  might  foreclose  the  said  deed  of 
trust  in  case  of  default  in  the  manner  provided  by 
law.  The  evidence  taken  in  the  cause  showed  that 
under  date  of  April  18,  1908,  Anna  B.  E.  Bremer  (in 
her  own  right)  and  Jacob  Bremer  (her  husband)  ex- 
ecuted a  warranty  deed  of  the  land  in  question  to 
Jacob  Bremer,  reciting  it  to  be  ^ '  for  and  in  considera- 
tion of  the  love  and  affection  I  have  for  Jacob  Bremer, 
my  husband,  and  other  good,  valued  (sic)  and  suffi- 
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cient  consideration,  and  the  further  sum  of  one  dol- 
lar in  hand  paid";  that  said  deed  was  acknowledged 
by  both  parties  on  April  18th  and  recorded  on  April 
20,  1908,  and  that  on  April  19,  1908,  Anna  B.  E. 
Bremer  died  intestate,  leaving  her  surviving  Jacob 
Bremer,  her  husband,  and  Katherine  Peck  and  Julia 
E.  Parker,  her  sisters,  her  only  heirs  at  law  and  next 
of  kin. 

Appellant  urges  as  ground  for  reversal  that  there 
is  a  defect  of  parties  in  the  cause  in  which  it  was  ren- 
dered; that  the  cause  should  not  have  been  referred 
to  a  master  in  chancery;  that  the  master's  acts  and 
report  were  unauthorized  and  unjustified  in  law;  that 
the  fees  charged  by  him  and  allowed  were  illegal ;  that 
his  report  should  not  have  been  confirmed;  that  the 
trust  deed  foreclosed  was  not  connected  with  the  notes 
described  in  the  decree  which  the  court  found  it  was 
given  to  secure;  and  that  the  contract  as  a  part  of 
which  the  trust  deed  was  executed  and  delivered  was 
usurious  and  the  amount  found  due  by  the  court  was 
therefore  under  the  law  not  due. 

Edwaed  Robt,  for  appellant. 

Rathjb  &  Wesemann,  for  appellees;  Guy  Van 
ScHAicK,  of  counsel. 

Mr.  Presiding  Justice  Brown  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  MoBTGAQES,  §  451* — When  heirs  or  representatives  or  mortgagor 
not  necessary  parties.  Where  a  husband  and  wife  executed  a  trust 
deed  to  secure  the  payment  of  notes,  and  the  wife  died,  but  before 
her  death  conveyed  her  interest  in  the  property  to  the  husband, 
held  on  bill  thereafter  filed  to  foreclose  the  trust  deed  that  it  was 
unnecessary  to  make  the  heirs  or  representatives  of  the  wife  parties, 
and  that  the  husband  was  estopped  to  make  such  claim  for  the 
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reason  he  took  the  deed,  recorded  It  and  took  possession  of  the 
property. 

2.  MoBTGAGEB,  §  531* — When  proceedings  before  master  not  in- 
valid. Proceeding  before  a  master  In  a  foreclosure  proceeding  held 
not  to  be  invalid  for  the  reason  that  certain  persons  made  party 
defendants  and  personally  served  with  summons  were  not  defaulted 
before  the  reference,  and  that  another  person  made  a  defendant  in 
the  bill  was  not  served  and  never  appeared,  it  appearing  that  such 
parties  were  made  defendants  under  a  general  allegation  of  a  sup- 
posed but  inferior  interest  and  that  they  were  not  complaining. 

3.  Equity,  §  396* — right  of  master  to  fees.  A  master  is  not  de- 
prived of  his  right  to  fees  because  under  an  order  of  reference  in- 
structing him  to  report  his  findings  as  to  ultimate  facts  he  also 
"gave  advice"  to  the  court. 

4.  MoBTGAQES,  §  43* — When  identity  of  notes  question  of  fact. 
On  a  bill  to  foreclose  a  trust  deed,  held  that  the  question  whether 
the  notes  produced  In  evidence  were  those  described  in  the  trust 
deed  was  one  of  fact  upon  which  a  finding  in  the  affirmative  was 
warranted,  though  there  was  a  variance  between  the  recital  of  the 
trust  deed  as  to  the  place  of  payment  of  the  notes  and  the  actual 
fact  as  shown  by  the  notes,  and  though  an  accelerating  clause  in 
the  principal  note  was  not  repeated  in  the  recitals  of  the  deed. 

5.  UsuBY,  §  2* — when  provision  in  note  does  not  render  loan 
usurious.  An  accelerating  clause  in  the  principal  note  secured  by  a 
trust  deed  making  the  amount  due  in  case  of  default  in  the  pay- 
ment of  any  of  the  interest  notes,  held  not  to  render  the  loan 
usurious. 


Elsie  Annen,  Appellee,  y.  W.  F.  MeLanghlin  and  Com- 
pany, Appellant. 

Gen.  No.  19,988. 

1.  Instbuctions,  §  20* — propriety  of  referring  jury  to  declaration. 
Instructions  which  state,  in  substance,  that  plaintiff  may  recover 
if  she  has  made  out  her  case  as  charged  In  the  declaration  or  in 
some  or  more  counts  thereof,  though  not  commendable,  are  not  er- 
roneous unless  the  declaration  has  omitted  reference  to  some  sub- 
stantial defense  which  is  made. 

2.  Master  and  servant,  §  784* — when  instructions  not  erroneous 
as  ignoring  defenses.     In  an  action  by  an  employee  for  personal 


•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  CiimiiUUve  Quarterly,  same 
topic  luid  Mctlon  number. 


262  Appellate  Coubts  of  Illinois. 


Annen  v.  W.  F.  McLaughlin  &  Co.,  189  111.  App.  261. 


injuries,  instructions  given  for  plaintiff  held  not  erroneous,  for  the 
reason  that  they  Ignored  the  defenses  arising  from  the  rules  con- 
cerning assumed  risk,  fellow-servants  and  proximate  cause,  it  ap- 
pearing that  the  defense  of  assumed  risk  was  not  applicable  to  the 
case  and  that  an  Instruction  was  given  stating  that  the  plaintiff 
must  make  out  the  case  charged  In  the  declaration  which  stated  that 
the  negligence  was  not  that  of  a  fellow-servant  and  alleged  that  the 
cause  of  the  injury  was  the  negligence  of  defendant. 

3.  Masteb  and  servant,  §  508* — when  employee  not  guilty  of 
contributory  negligence  in  falling  down  elevator  shaft.  In  an  action 
by  an  employee  for  personal  -  Injuries  received  by  falling  down  an 
open  elevator  shaft  alleged  to  have  been  caused  by  the  negligence 
of  defendant's  elevator  man  leaving  the  elevator  door  open  in  a 
room  which  was  dimly  lighted,  held  that  a  verdict  for  plaintiff  was 
not  against  the  weight  of  the  evidence  for  the  reason  that  it  showed 
plaintiff  guilty  of  contributory  negligence. 

4.  Master  and  servant,  §  111* — when  leaving  elevator  door  open 
proximate  cause  of  injury.  In  an  action  by  an  employee  of  defend- 
ant for  personal  Injuries  received  by  falling  down  an  elevator  shaft, 
where  It  was  alleged  that  defendant's  elevator  man  was  negligent 
in  leaving  the  elevator  door  open  when  the  elevator  was  at  a  floor 
above,  held  under  the  defendant's  theory  of  the  case  that  the  ac- 
cident happened  while  another  employee  was  scuffling  with  plaintiff 
and  that  plaintiff  fell  down  the  shaft  while  struggling  to  free  her- 
self, that  the  defense  of  contributory  negligence  was  eliminated, 
and  that  a  verdict  for  plaintiff  could  be  sustained  on  the  theory 
that  the  negligence  of  defendant  was  one  of  the  proximate  causes 
of  the  injury. 

5.  Negligence,  §  53* — proximate  cause.  Where  an  accident  Is 
the  result  of  the  concurrent  negligence  of  two  persons,  without  the 
negligence  of  both  of  which  It  would  not  have  occurred,  the  negli- 
gence of  each  is  a  proximate  cause,  and  each  is  liable. 

McSubelt,  J.,  dissenting. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Hugo 
Pam,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1913.    Affirmed.     Opinion  filed  October  13,  1914. 

Holt,  Cutting  &  Sidley,  for  appellant. 
Dabbow  &  Baily,  for  appellee. 

Mb.  Pbbsidinq  Justice  Bbown  delivered  the  opinion 
of  the  court. 


•See  niinolfl  Notes  Digest,  ToU.  XI  to  XT,  and  CvmiilatlTe  i^narterlj, 
topic  and  Mction  number. 


Chicago — Fiest  District — Octobeb,  1914.       265 

Annen  y.  W.  F.  McLAughlin  ft  Co.,  189  111.  App.  261. 

The  distressing  occurrence  from  which  this  litiga- 
tion arose  happened  August  10,  1910.  The  plaintiflE 
and  a  man  named  Shiretski  fell  together  through  an 
elevator  shaft  from  the  third  floor  to  the  basement 
of  the  building  of  the  defendant  corporation,  of  which 
they  were  both  employees.  Shiretski  was  instantly 
killed,  the  plaintiff  was  severely  injured  and  was  car- 
ried to  a  hospital  where  she  remained  several  weeks. 
From  there  as  soon  as  she  could  be  moved  she  was 
taken  to  testify  at  an  inquest  over  Shiretski,  and  from 
thence  home.  She  was  permanently  but  not  entirely 
crippled.  This  suit  was  begun  in  the  Superior  Court 
of  Cook  county  February  24,  1911,  and  has  been  twice 
tried.  At  the  first  trial  in  December,  1912,  the  jury 
disagreed.  At  the  second  in  April,  1913,  the  jury  re- 
tui:ned  a  verdict  for  the  plaintiff  for  seventy-five  hun- 
dred dollars.  The  plaintiff  remitted  to  six  thousand 
dollars  and  a  motion  for  a  new  trial  and  a  motion  in 
arrest  of  judgment  made~  by  the  defendant  having 
been  overruled,  judgment  was  entered  upon  the  ver- 
dict. 

The  attribution  by  plaintiff  of  liability  to  the  de- 
fendant corporation  is  based  on  allegations  in  those 
counts  of  the  declaration  which  went  to  the  jury — that 
she  was  employed  at  the  time  of  the  accident  by  the 
defendant  and  that  it  was  its  duty  to  furnish  her  a 
safe  place  to  work;  that  there  was  a  freight  elevator 
used  between  the  floors  of  the  defendant's  building; 
that  on  the  day  of  the  accident  the  elevator  door  from 
the  third  floor,  on  which  she  was  working,  into  the 
elevator  and  inclosed  shaft  was  left  open,  and  that 
the  room  through  which  the  elevator  ran  was  not  suf- 
ficiently lighted  so  that  she  could  not  **in  passing 
about  said  room  in  the  exercise  of  ordinary  care  see 
that  the  door  in  said  elevator  shaft  was  open,'*  by 
reason  of  which,  while  in  the  exercise  of  ordinary  care, 
she  was  going  from  one  part  of  the  third  floor  to  an- 
other, she  fell  into  said  shaft  and  was  injured. 
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The  first  of  the  three  counts  submitted  to  tlie  jury- 
declared  the  negligence  to  be  not  furnishing  sufficient 
natural  light,  the  windows  being  '*  negligently  per- 
mitted to  be  covered  with  dirt,  smoke  and  dust'';  the 
second  asserted  the  negligence  to  be  the  absence  of 
artificial  light  alleged  to  have  been  necessary;  while 
the  third  avers  it  to  be  the  leaving  open  by  a  servant 
of  the  defendant,  but  not  a  fellow-servant  (in  legal 
parlance)  of  the  plaintiff,  of  the  existing  elevator  door 
on  the  third  floor  while  the  elevator  was  above  that 
floor. 

It  is  on  the  third  count  which  went  to  the  jury — 
the  fourth  of  the  declaration  as  filed — averring  negli- 
gence in  leaving  the  door  in  question  open,  that  the 
plaintiff  chiefly  bases  her  assertion  of  right  of  re- 
covery, although  the  alleged  semiobscuritv  of  the  rogm 
and  shaft  is,  it  is  argued,  to  be  considered  with  refer- 
ence to  the  defense  made  of  contributory  negligence  on 
the  part  of  the  plaintiff. 

We  think  there  can  be  no  doubt  of  the  negligence 
of  a  servant  of  the  defendant  in  leaving  the  door  of  the 
elevator  open  either  when  he  left  it  to  go  to  another 
room,  or,  as  he  says,  after  returning  from  that  room 
and  finding  that  while  he  was  away  the  elevator  had 
been  hauled  up  from  above. 

While  actual  darkness  in  the  room  was  not  proven, 
we  think  there  was  evidence  from  which  the  jury  could 
fairly  infer  that  there  was  a  greater  or  less  murkiness 
and  obscurity  existing  from  the  conditions  whidi  made 
it  peculiarly  wrong  and  dangerous  to  leave  open  and 
unguarded  there  an  elevator  shaft  which  was  usually 
closed  except  when  the  elevator  was  on  the  floor.  It 
would  have  been  dangerous  to  employees  who  had  to 
work  there  even  if  the  light  had  been  perfect. 

Nor  do  we  think  that  there  is  any  evidence  in  this 
case  tending  to  show  that  in  the  sense  that  the  term 
is  used  in  the  law  of  this  State,  the  elevator  operator 
was  a  fellow-servant  of  the  plaintiff,  or  that  the  doc- 
trine of  **  Assumption  of  Kisk"  is  in  any  way  involved, 
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or  that  if  the  defendant  is  liable  the  damages  even 
before  the  remittitur  can  be  considered  excessive.  By 
eliminating  these  matters  at  the  outset  we  can  more 
quickly  come  to  the  questions  really  involved  in  the 
litigation,  especially  as  doing  so  also  removes,  we 
think,  from  the  case  before  us  any  serious  question 
as  to  the  instructions  under  which  it  went  to  the  jury. 

The  complaint  is  made  of  three  of  the  instructions, 
which,  in  substance,  state  if  the  plaintiflf  has  made  out 
her  case  as  charged  in  her  declaration  or  in  some  one 
or  more  counts  thereof,  she  may  recover.  Such  in- 
structions are  hardly  commendable  because  vague  and 
indefinite  and  practically  useless  in  guiding  a  jury  to 
the  consideration  of  the  real  issues  involved ;  but  they 
are  not  erroneous  unless  the  declaration  has  omitted 
reference  to  some  substantial  defense  which  is  made. 
Illinois  Terra  Gotta  Lumber  Co.  v.  Hartley ,  214  El.  243. 

In  the  case  at  bar  the  position  of  the  appellant  is 
that  the  giving  of  the  instructions  ignored  the  defenses 
arising  from  the  rules  concerning  (a)  Assumed  Eisk, 
(b)  Fellow-Servants,  (c)  Proximate  Cause. 

As  we  have  said,  we  do  not  think  there  is  any  basis 
in  the  conceded  circumstances  of  this  case  for  the  de- 
fense of  assumed  risk;  and  the  fourth  count  of  the 
declaration  (the  third  of  those  submitted  to  the  jury) 
avers  that,  '*the  servant  of  the  defendant  who  left  said 
elevator  door  open  as  aforesaid  and  plaintiflf  were  not 
fellow-servants,'*  thus  making  it  one  of  the  averments 
of  the  declaration  to  which  the  jury  were  referred. 

It  also  says  that  it  was  ''by  reason  of  the  negligence 
of  the  defendant  in  causing  the  elevator  door  to  be 
left  open"  that  the  plaintiflf  fell  into  the  elevator 
shaft. 

The  declaration  therefore  also  raises  the  question 
of  proximate  cause. 

We  are  thus  brought  to  the  gist  of  the  controversy. 

The  statements  of  the  facts  of  the  accident  on  behalf 
of  the  plaintiflf  and  on  behalf  of  the  defendant  are  di* 
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verse,  and  there  is  evidence  in  the  record  to  sustain 
each.  There  are,  moreover,  differing  defenses  which 
it  is  insisted  by  the  defendant  are  suflScient,  whichever 
version  of  the  accident  may  be  accepted  by  us,  or  may 
have  been  presumed  to  have  been  accepted  by  the 
jury.  It  will  be,  therefore,  well  to  treat  of  these  ver- 
sions separately. 

The  plaintiff's  version  is  supported  by  her  own 
testimony,  and,  as  we  shall  point  out  when  discussing 
the  alternative  version,  to  a  limited  extent,  we  think, 
by  another  witness. 

It  is  that  on  the  day  in  question  she  was  employed, 
as  she  had  been  for  the  greater  part  of  a  year  before, 
in  weighing  and  packing  coffee  in  small  packages,  cans 
or  cartons  in  the  room  in  the  McLaughlin  building  next 
east  of  the  blending  room  in  which  the  elevator  door 
was  so  unfortunately  left  open.  She  was  about  twen- 
ty-two years  old.  sThe  weighing  and  packing  were 
done  by  machinery,  and  on  this  particular  day  she 
was  temporarily  forewoman  in  charge  of  several  girls 
who  were  working  in  the  packing  room.  She  needed 
cans  and  called  one  Paul  Menninger,  a  general  utility 
errand  boy,  and  told  him  to  go  upstairs  and  get  some 
cans.  Paul  left,  went  into  the  blending  room  and  up- 
stairs. Then  the  bell  of  a  telephone  attached  to  a  post 
near  the  opening  between  the  packing  and  blending 
room  rang.  The  plaintiff  left  her  work  and  answered 
the  telephone  call.  Then  thinking  that  Paul  was  not 
quick  enough  in  bringing  the  cans,  she  stepped  into  the 
blending  room,  as  she  did  so  calling,  ''Oh,* Paul!"  but 
receiving  no  answer.  The  door  to  the  elevator  shaft 
was  open.  The  elevator  shaft  was  west  of  the  center 
of  the  room,  was  about  seven  feet  square,  and  on  this 
floor  was  entirely  enclosed  when  the  door  was  shut. 
The  door  was  a  sliding  door  which  opened  by  being 
shoved  to  the  west,  and  in  the  natural  and  proper  or- 
der of  things  was  only  opened  when  the  elevator  was 
on  that  floor  to  unload  or  take  on  freight.    The  plat- 
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form  of  the  elevator  was  not  inclosed,  but  consisted 
of  a  platform  hung  on  chains  or  ropes  that  worked  up 
and  down  the  elevator  shaft  and  were  operated  from 
the  inside  of  the  elevator  by  an  elevator  man.  The 
platform  was  made  of  old  wooden  planks  dirty  from 
use.  The  plaintiflf  seeing  the  door  open  and  Imowing 
that  it  ought  not  to  be  open  except  when  the  elevator 
was  standing  at  the  floor,  believed  the  elevator  was 
there.  She  was  hurried,  she  says,  ^4n  order  to  keep 
the  girls  going, ' '  and  without  speaking  to  anyone  else 
she  went  to  the  door  of  the  elevator  shaft,  took  hold 
of  the  post  of  the  shaft  and  called  out,  ''Oh,  Paul,  are 
you  coming  down  sometime  today  with  those  cansV 
As  she  did  it,  she  was  looking  up  the  elevator  shaft, 
supposing  Paul  was  gathering  the  cans  or  package 
holders  near  the  shaft  on  the  next  floor  to  bring  them 
down  by  the  elevator.  She  had  placed  one  hand  on 
the  post  of  the  elevator  shaft  and  had  one  foot  ready 
to  step  into  the  elevator.  She  heard  Shiretski  shout, 
**Look  out,  Elsie,  you  will  fall,"  and  remembered  no 
more.  She  had  fallen  and  with  her  had  fallen  Shi- 
retski. 

Shiretski  was  the  only  regular  occupant  of  the  blend- 
ing room.  He  blended  the  coffee,  and  the  work  in  the 
blending  room  had  nothing  to  do  with  the  work  in  the 
packing  room  and  the  plaintiff  had  no  labor  in  con- 
nection with  Shiretski.  Shiretski 's  desk  was  in  the 
blending  room  not  far  from  the  elevator  shaft.  The 
plaintiff  testified  that  she  did  not  remember  seeing 
him  come  into  the  packing  room  with  a  cup  of  coffee 
for  one  of  the  other  girls — a  Miss  Miller — as  she  was 
at  the  telephone  or  leaving  it,  but  that  she  might  have 
done  so.  She  knew  he  was  in  the  habit  of  bringing 
coffee  to  Miss  Miller  every  morning.  Miss  Miller 
testified  that  he  brought  her  coffee  just  as  the  plain- 
tiff went  to  answer  the  telephone,  and  went  immedi- 
ately back,  whether  preceding  or  following  the  plain- 
tiff she  does  not  know.    The  plaintiff  also  testified 
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that  she  spoke  to  no  one  on  the  way  from  the  telephone 
to  the  elevator  shaft,  and  saw  neither  a  man  named 
McGuire  nor  a  boy  named  Dale,  whose  testimony  will 
be  hereafter  mentioned. 

The  defendant  maintains  that  if  this  story  of  the 
plaintiff  is  taken  as  true  and  accurate,  it  shows  on 
its  face  contributory  negligence  on  the  part  of  the 
plaintiff  which  must  bar  her  recovery.  It  is  said  there 
could  be  ''no  excuse  for  such  heedless  and  reckless 
inattention  to  her  surroundings  and  disregard  for  her 
own  safety'*  as  this  story  shows,  and  that  on  it  the 
jury  should  have  been  peremptorily  instructed  for  the 
defendant,  on  the  ground  on  which  the  jury  was  so 
instructed,  for  example,  in  Browne  v.  Siegel,  Cooper 
(&  Co.,  191  111.  226,  namely,  that  no  reasonable  minds 
could  disagree  on  the  subject  of  the  plaintiff's  contrib- 
utory negligence.  After  repeated  and  careful  study 
of  the  testimpny,  the  majority  of  the  court  are  unable 
to  assent  to  this  conclusion. 

We  think  that  the  character  of  the  room  and  the  ele- 
vator and  its  surroundings  and  use,  and  particularly 
that  the  plaintiff,  in  the  absence  of  any  evidence  to  the 
contrary,  must  be  presumed  to  have  always  seen  the 
elevator  door  closed  except  when  the  elevator  was  at 
the  floor,  and  that  she  was  in  her  haste  zealously  and 
diligently  attending  to  her  employer's  business,  distin- 
guish the  case  at  bar  from  Browne  v.  Siegel,  Cooper  <& 
Co.,  supra,  and  other  like  cases.  It  cannot,  we  think,  be 
justifiably  said  that  no  reasonable  minds  could  come  to 
any  conclusion  but  that  her  action  as  narrated  by  her- 
self was  negligent  and  careless.  If  it  cannot,  then 
the  defense  of  contributory  negligence  was  a  question 
for  the  jury  and  has  been  negatived  by  them  on  the 
assumption  that  they  believed  her  story.  The  jury 
were  properly  and  fully  instructed  on  the  subject. 
They  were  told  that  if  they  believed  from  the  evi- 
dence that  the  plaintiff  at  and  before  the  time  of  the 
happening  of  the  accident  complained  of  failed  to  ex- 
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ercise  reasonable  care  and  that  such  failure  contrib- 
uted however  slightly  to  bring  about  the  accident,  the 
plaintiflf  could  not  recover. 

But  the  defendant  with  even  more  insistence  con- 
tends that  this  story  of  the  plaintiff  is  not  to  be  ac- 
cepted as  true ;  not  only,  it  says,  is  it  inconsistent  with 
a  right  to  recover  if  true,  but  it  is  overborne  by  the 
manifest  weight  of  the  evidence  in  favor  of  an  entirely 
different  version  of  what  happened  before  the  fall.  On 
the  assumption  that  the  jury  believed  it,  then  it  is 
argued  that  even  if  we  should  differ  from  defendant's 
counsel's  position  that  it  furnished  ground  for  a 
peremptory  instruction,  we  ought  to  set  aside  the  ver- 
dict as  against  the  evidence. 

On  the  contrary  assumption  that  the  jury  did  not 
believe  it,  but  gave  credence  to  the .  defendant 's  ver- 
sion, it  is  urged  again  that  there  is  no  warrant  for  the 
verdict,  which  should  then  have  been  for  the  de- 
fendant as  a  matter  of  law. 

The  defendant's  version  of  the  occurrence  rests 
mainly  on  the  testimony  of  a  superintendent  of  the 
roasting  department  of  the  defendant's  coffee  busi- 
ness, named  McGuire,  who  has  been  in  the  employ  of 
McLaughlin  &  Company  for  twenty-six  years.  He 
testified  that  on  the  morning  in  question  he  left  his 
department  on  the  fourth  floor  and  came  down  a  stair- 
way leading  to  the  blending  room  on  the  third  floor. 
As  he  was  coming  down  the  stairway  he  saw  the  plain- 
tiff coming  through  the  passageway  from  the  packing 
room  to  the  blending  room  pushing  a  crate  in  front 
of  her  with  her  knees  and  her  hands.  There  was  a 
door  at  the  foot  of  the  stairs  going  up  only  part  way 
to  the  ceiling,  however,  and  he  spoke  over  the  top  of 
it  to  her,  making  some  joking  remark  about  its  being 
a  soft  job  for  her,  to  which  she  made  a  like  joking  re- 
ply. She  kept  pushing  the  crate  over  to  the  door  of 
the  eloator  and  McGuire  opened  the  door  and  came 
out  into  the  room.     While  the  plaintiff  shoved  the 


270  Appellate  Courts  of  Illinois. 


Annen  v.  W.  F.  McLaughlin  &  Co.,  189  IlL  App.  261. 


crate  over  to  the  elevator  shaft,  McGuire  went  to 
speak  with  Shiretski.  Shiretski  rose  from  his  desk 
and  he  and  McGuire  went  together  to  a  point  about 
ten  feet  away  from  the  elevator  and  stood  talking. 
At  that  time,  McGuire  says,  the  plaintiflF  was  calling 
up  the  elevator  shaft  for  Paul,  but  she  came  back  to 
where  he  and  Shiretski  were  talking  and  Shiretski 
said  to  her,  apparently  joking,  *'You  talk  too  much'* 
or  **  You  have  too  much  to  say.  I  will  throw  you  down 
that  hatch,*'  with  some  other  '* kidding'*  remarks 
about  her  being  the  forewoman  that  day.  The  plain- 
tiff said,  ''You  aint  big  enough  to  throw  me  down.*' 
At  that  Shiretski  put  his  arms  around  her  in  front, 
she  scuflSed  a  little  'Ho  wiggle  out  of  that  hold,"  he 
carried  her  to  the  hatchway,  she  calling  out,  "Quit 
Joe;  quit  Joe,"  and  they  both  went  down  the  shaft 
together.  This  story  is  corroborated  by  Dale,  the  ele- 
vator boy  who  left  the  door  open.  He  says  he  had 
run  the  elevator  to  the  third  floor  and  left  it  there 
with  the  door  into  the  shaft  open  to  go  to  the  roasting 
room  to  get  a  drink ;  that  when  he  came  back  he  found 
the  door  closed;  that  he  opened  it  and  found  the  ele- 
vator gone,  but  left  the  door  open;  that  he  stood  by 
the  side  of  the  elevator  three  or  four  minutes;  that 
he  noticed  the  plaintiff,  Shiretski  and  McGuire  ten  or 
twelve  feet  south  of  the  elevator  "joking  and  talking 
and  laughing";  that  all  at  once  Shiretski  said,  "Look 
out!  I  will  throw  you  down  the  hatch";  that  he 
started  carrying  the  plaintiff  towards  the  hatch,  "and 
then  they  just  fell  over. "  "He  just  took  her  over  to- 
wards the  hatch  and  they  fell  overboard ' ' ;  that  Shiret- 
ski's  manner  in  taking  her  to  the  hatch  was  playful; 
that  the  plaintiff  did  not  stand  close  enough  to  the  ele- 
vator shaft  to  look  up  in  it,  nor  did  she  the  instant  be- 
fore she  fell  call  up,  "Oh  Paul,"  nor  did  he  reply,' "I 
am  coming." 

The  story  of  Paul  Menninger,  the  boy  whom  the 
plaintiff  sent  to  the  fourth  floor  for  the  cans,  is  some- 
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what  different.  He  says  that  after  he  had  brought 
a  crate  of  cans  to  the  elevator  shaft  on  the  fourth  floor 
he  found  the  elevator  was  at  the  fifth  floor;  that  on 
the  fourth  floor  there  were  gates  about  four  feet  high 
to  dose  the  elevator  shaft;  that  he  stood  by  one  of 
them  and  the  plaintiff  called  to  him  from  the  third 
floor,  saying  also,  **Are  you  coming  with  those 
cansT^';  that  he  looked  down  and  saw  her  head  and 
arm  and  answered,  '  *  Yes,  I  will  be  down  in  a  minute 
when  I  get  the  elevator '*;  that  the  plaintiff  then  drew 
away  so  that  he  could  not  see  her;  that  during  the 
next  minute  or  two  he  heard  the  voices  of  the  plaintiff 
and  two  men  on  the  floor  below.  ''Besides  the  talk- 
ing,'' he  says,  ''I  heard  joking  and  laughing.  I  could 
not  tell  what  was  being  said.  The  next  thing  that 
happened  there  was,  I  heard  somebody  say  'Look  out, 
you  will  fall.'  Then  I  looked  down  and  I  saw  some- 
thing falling  in  the  shaft.  At  the  same  time  when  I 
heard  the  words  'Look  out,  you  will  fall'  I  heard 

shuffling,  that  was  the  same  time,  not  after  and  not 
before. ' ' 

The  theory  of  counsel  for  the  plaintiff  is  that  Shi- 
retski,  after  carrying  the  coffee  to  Miss  Miller,  fol- 
lowed the  plaintiff  into  the  blending  room;  that  the 
plaintiff  stepped  to  the  elevator  to  see  if  Paul  was  at 
the  elevator  on  the  floor  above,  and  undertook  to  take 
a  step  onto  the  elevator  platform,  that  she  might  be 
in  a  position  to  look  up;  that  just  as  she  was  about 
to  take  that  step  Shiretski  came  from  the  packing 
room  into  the  blending  room,  saw  her,  exclaimed, 
"Look  out,  you'll  fall,"  grabbed  for  her  from  behind 
and  in  his  effort  to  save  her  overbalanced  himself  and 
went  down  with  her. 

We  are  under  no  obligation  to  say  which  of  the 
three  jstories  of  this  accident — for  there  are  really  in 
the  testimony  we  have  recited  three  stories  irrecon- 
cilable in  some  respects — ^we  ourselves  think  the  most 
reasonable  or  probable,  if  no  one  of  them  is  impossible 
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or  inherently  so  improbable  as  to  be  unworthy  of  be- 
lief. The  jury  had  under  consideration  not  only  the 
stories  themselves,  but  the  personality  and  manner  of 
the  witnesses  as  they  were  examined,  and  the  ma- 
jority of  the  court  are  not  prepared  to  say  that  if  to 
support  the  verdict  it  must  be  assumed  that  the  jury 
believed  the  plaintiff's  story  of  the  accident  and  dis- 
believed McGuire's,  we  should  be  justified  in  setting 
that  verdict  aside.  We  think  that  taking  all  the  evi- 
dence together  it  cannot  be  said  that  there  is  a  clear 
and  manifest  preponderance  against  the  plaintiff's 
version,  or  that  it  is  so  inherently  improbable  that 
reasonable  men  cannot  accept  it. 

But  the  majority  of  the  court  are  also  of  the  opin- 
ion that  it  is  not  essential  to  the  support  of  the  verdict 
to  assume  that  the  jury  disbelieved  McGuire's  story. 
That  story  eliminates  the  defense  of  contributory  neg- 
ligence. In  the  story  that  McGuire  told  there  was 
nothing  that  showed  negligence  on  the  part  of  the 
plaintiff,  no  voluntary  participation  in  the  "romp- 
ing" or  'Marking"  of  Shiretski  which  cost  so  dear. 
She  called  on  him  to  stop;  she  struggled  to  free  her- 
self. Shiretski 's  action  was  careless  to  the  last  de- 
gree, but  that  cannot  be  imputed  to  the  plaintiff  nor, 
under  the  circumstances  of  this  case,  can  there  be  any 
question  of  "fellow-servants"  as  relating  plaintiff  to 
Shiretski 's  negligence.  No  influence  either  by  "direct 
co-operation"  or  "usual  association"  over  Shiretski 
affecting  this  carelessness  could  be  predicated,  even 
had  their  usual  duties  brought  them  more  in  contact 
than  they  did. 

The  sole  question,  therefore,  remaining  in  the  cause 
on  the  assumption  that  McGuire 's  story  was  accepted 
by  the  jury  is  that  of  "proximate  cause."  It  is  not, 
we  think,  a  simple  or  an  easy  one.  The  defendant's 
view  is  well  expressed  in  the  argument  of  its  counsel 
thus: 

"It  is  conceded  that  the  elevator  door  was  open, 
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but  the  open  door  was  in  no  manner  the  cause  of  the 
plaintiflF's  injuries.  The  cause  was  the  foolish  and 
foolhardy  action  of  Joe  (Shiretski).  The  open  door 
was  but  a  condition — a  necessary  one,  it  is  true — ^but 
still  merely  a  condition  and  not  a  cause.'' 

The  court,  however,  instructed  the  jury  quite  as 
favorably  in  this  regard  as  the  defendant  had  the 
right  to  demand,  by  telling  them  that,  '4f  an  act  on 
the  part  of  one  Shiretski  intervened  between  the  time 
when  the  door'  was  left  open  and  the  plaintiff's  in- 
jury, and  that  such  act  was  the  immediate  cause  of 
the  accident,  and  was  of  such  a  nature  that  no  reason- 
able person  would  anticipate  such  conduct  on  Shi- 
retski's  part,  then  the  plaintiff  cannot  recover." 

It  seems  to  the  majority  of  the  court  that  the  leav- 
ing open  of  the  elevator  shaft  in  this  dimly-lighted 
room,  among  the  employees  whose  duties  required 
them  from  time  to  time  to  communicate  and  to  pass 
between  the  floors,  was  something  more  than  a  condi- 
tion which  allowed  a  third  party's  negligence  to  be 
injurious.  It  was  rather,  under  the  circumstances  of 
this  case,  if  McGuire's  story  is  true,  one  proximate 
cause  of  the  injury  of  which  the  concurrent  careless- 
ness of  Shiretski  was  another.  If  the  accident  was 
the  result  of  the  concurrent  negligence  of  two  per- 
sons, without  the  negligence  of  both  of  which  it  would 
not  have  occurred,  the  negligence  of  each  is  a  prox- 
imate cause,  and  each  is  liable.  Wabash,  St.  L.  S  P. 
Ry.  Co.  V.  ShacMet,  105  HI.  364 ;  Pullm^an  Palace  Car 
Co.  V.  Laack,  143  111.  242. 

The  judgment  of  the  Superior  Court  is  affirmed. 

Affirmed. 
Mr.  Justice  McSuREiiY  dissents. 
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Louis  Bohmer,  Appellee^  y.  Axel  W.  Anderson^  Appel- 
lant. 

Oen.  No.  19,961.  (Not  to  be  reported  In  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Chablbb 
A.  MoDoNALD,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1913.    Afllrmed.    Opinion  filed  October  13,  1914. 

Statement  of  the  Case. 

Action  by  Louis  Eohmer  against  Axel  W.  Anderson 
to  recover  for  personal  injuries.  The  first  count  of 
the  declaration  alleges  that  the  plaintiff  on  a  certain 
day  mentioned  was  working  at  a  certain  place  men- 
tioned beside  a  perpendicular  bank  of  sand,  the  top 
of  which  was  a  frozen  crust,  and  was  in  the  exercise 
of  due  care  and  without  knowledge  of  the  danger  to 
which  he  was  exposed,  and  that  the  defendant  was 
also  working  by  said  bank  and  ''knowingly,  inten- 
tionally, carelessly,  negligently  and  unlawfully '* 
caused  a  large  quantity  of  the  frozen  top  to  break  off 
and  slide  down,  although  he  weir  knew  the  plaintiff's 
position,  and  that  he  was  in  a  place  of  danger  and 
likely  to  be  struck  by  the  same,  and  that  the  plaintiff 
was  struck  and  injured  by  the  same. 

The  second  count  charges  the  same  things  without 
stigmatizing  the  action  of  the  defendant  in  causing 
the  crust  to  fall,  by  adverbs,  but  adding  that  although 
he  caused  the  crust  to  fall,  he  **  carelessly,  negligently 
and  unlawfully  failed  to  notify  or  warn  the  plaintiff 
that  the  said  bank  was  going  to  cave  or  slide  off, 
although  well  knowing  the  plaintiff's  position  and  that 
he  was  in  a  place  of  danger  and  likely  to  be  struck  by 
the  same.*' 

Defendant  urged  as  ground  for  reversal:  That  the 
declaration  does  not  state  a  cause  of  action,  and  there- 
fore the  judgment  should  have  been  arrested;  that 
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the  verdict  is  against  the  weight  of  the  evidence,  inas- 
much as  it  is  not  shown  that  the  fall  of  the  frozen 
sand  which  broke  the  plaintijBF^s  leg — the  injury  in- 
volved in  the  suit — was  caused  by  the  act,  negligent 
or  otherwise,  of  the  defendant;  that  the  verdict  is 
against  the  weight  of  the  evidence  because  the  weight 
of  the  evidence  shows  contributory  negligence  at  least 
on  the  part  of  the  plaintiff;  that  the  court  erred  in 
giving  an  instruction  to  the  jury, 

Leb  &  Leb,  for  appellant, 

B.  J.  Wbllman  and  Biohabd  J.  Finn,  for  appellee. 

Mb.  Pbbsidino  Justice  Bbown  delivered  the  opmion 
of  the  court. 

Abstraet  of  the  Beclslon. 

1.  NcGLiGEvcB,  i  123* — When  declaration  states  cause  of  action. 
In  an  action  for  personal  Injuries  resulting  from  the  negligence  of 
defendant  In  causing  the  frozen  crust  of  4  sand  pile  to  fall  on  plain- 
tiff, held  that  the  counts  in  the  declaration  were  sufficient  to  state 
a  cause  of  action. 

2.  Neouoencb,  S  119* — when  averment  of  duty  may  he  inferred 
from  facts  stated,  A  count  In  a  declaration  averring  that  defendant 
had  knowledge  that  plaintiff  was  In  a  place  of  danger  and  likely 
to  be  struck  by  the  frozen  crust  of  a  sand  pile  and  that  he  negli- 
gently caused  It  to  fall  on  plaintiff  without  warning  him,  held  not 
subject  to  the  criticism  that  It  did  not  charge  defendant  with  the 
duty  to  warn  plaintiff,  since  such  duty  may  be  Inferred  from  the 
facts  stated. 

3.  Damages,  S  71* — when  instruction  authorizing  recovery  proper 
t?iough  iniury  was  improperly  treated  hy  physician.  In  an  action 
for  an  Injury  to  plaintiffs  leg,  an  Instruction  which  told  the  Jury, 
"that  a  person  who  Is  suffering  from  an  injury  is  only  required  to 
use  reasonable  diligence  to  employ  a  physician  of  ordinary  skill 
and  experience  to  treat  him,  and  that  the  law  regards  the  injury, 
if  any,  resulting  from  the  mistakes  of  the  physician,  If  there  are 
any  such  mistakes,  or  from  the  failure  of  the  means  employed  to 
effect  a  cure,  as  a  part  of  the  immediate  and  direct  damages  flowing 
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from  the  original  injury,"  held  properly  to  state  the  law,  and  the 
giving  of  It  Justified  on  the  ground  that  the  cross-examination  of 
plaintiff's  physician  tended  to  suggest  that  the  treatment  of  plain- 
tiff was  unskilful;  and  also  held  that  it  was  not  necessary  to  show 
that  the  doctor,  who  had  been  practicing  for  twenty-six  years,  had 
especial  experience  in  setting  broken  legs,  to  warrant  the  Instruc- 
tion. 

4.  -Negligence,  §  185* — when  recovery  for  personal  injuries  re- 
sulting from  fall  of  frozen  crust  of  sand  pile  sustained  ty  the  evi- 
dence, A  verdict  allowing  a  recovery  for  personal  injuries  alleged 
to  have  resulted  from  defendant's  negligence  In  causing  a  frozen 
crust  of  a  sand  pile  to  fall  on  plaintiff,  held  not  against  the  weight 
of  the  evidence,  where  the  jury  might  have  justifiably  believed 
from  the  evidence  that  plaintiff  was  in  the  exercise  of  due  care  and 
justifiably  Ignorant  of  the  manner  in  which  defendant  was  working 
on  the  other  side  of  the  pile,  that  defendant's  method  of  doing  the 
work  on  his  side  was  not  a  careful  one,  that  he  had  reason  to  be- 
lieve conditions  were  dangerous  and  he  did  not  warn  plaintiff,  and 
that  the  work  on  defendant's  side  caused  the  crust  to  fall  on 
plaintUf. 


Charles  Freeman,  Appellee,  y.  New  Illinois  Athletic 

Club,  Appellant. 

Oen.  No.  19,983.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  John  A. 
BowDALL,  Judge,  presiding.  Heard  In  this  court  at  the  October 
term,  1913.  Affirmed  on  remittitur;  otherwise  reversed  and  re- 
manded.   Opinion  filed  October  13,  1914. 

Statement  of  the  Case. 

Action  by  Charles  Freeman  against  New  Illinois 
Athletic  Club  to  recover  for  personal  injuries.  To  re- 
verse a  judgment  entered  on  a  verdict  for  three  thou- 
sand dollars,  defendant  appeals.  The  accident  is  de- 
scribed in  one  of  the  counts  of  plaintiff's  declaration, 
the  purely  formal  parts  being  omitted  and  replaced 
by  asterisks: 

•See  nilnois  Notes  Digest,  YoU.  XI  to  XV,  and  CojuiilatlTe  Qoarterlj, 
topic  and  tection  niunber. 
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^^  The  plaintiff  •  •  •  September  13,  1911,  *  *  * 
was  in  the  employment  of  the  defendant  in  a  certain 
building  at  *  *  *  Chicago  •  *  *  and  in  pursuance 
of  his  said  employment  was  •  *  *  engaged  in 
painting  certain  parts  of  the  interior  of  said  building 
and  *  *  *  the  defendant  by  *  *  *  a  certain 
other  servant  *  *  *  who  was  *  *  *  plain- 
tiff's foreman  and  on  behalf  of  the  defendant  in  charge 
and  control  of  the  plaintiff  in  plaintiff's  certain 
employment   ordered   and  directed   the    plaintiff    to 

*  *  *  paint  a  certain  portion  of  the  inside  of  said 
building  which  *  *  *  was  *  *  *  high  above  the 
floor;  that  as  the  defendant  then  and  there  well  knew, 
the  floor  there  under  said  *  *  *  portion  of  the 
inside  of  said  building  was  hard  and  slippery  so  that 

*  *  *  it  was  dangerous  for  a  person  to  ascend  a 
ladder  to  a  point  necessary  to  reach  said  *  *  * 
portion  •  •  *  and  there  stand  on  said  ladder  and 
paint,  in  that  •  *  *  said  ladder  was  liable  while 
a  person  was  •  •  •  standing  on  the  same  to  paint 
to  slip  and  fall : 

Notwithstanding  the  defendant  negligently  and  care- 
lessly ordered  *  *  *  the  plaintiff  hi  discharge  of 
plaintiff's  duties  as  defendant's  employe  *  *  *  to 
ascend  a    *    *    *    ladder  to  said  last  mentioned  point 

*  *  *  and  at  that  point  to  stand  upon  said  *  *  • 
ladder  and  paint.  *  *  •  The  plaintiff  *  *  *  pro- 
tested to  defendant  and  stated  to  defendant  that  the 
defendant  should  •  *  *  for  the  purpose  aforesaid 
provide  scaffolding,  but  •  •  *  the  defendant  by  and 
through  said  *  *  *  foreman  *  *  *  stated  and 
promised  to  the  plaintiff  that  if  the  plaintiff  would 
ascend     the    •     *     *    ladder      and    *     *     »    there 

stand  and  paint,  the  defendant  by  and  through  said 
foreman  would  stand  by  and  exercise  reasonable  care 
to  do  and  be  ready  to  do  everything  necessary  to 
prevent  or  stop  said  ladder  from  slipping  and  throw- 
ing the  plaintiff  to  the  floor  ♦  *  *  and  in  pur- 
suance of  said  *  *  •  order  and  in  reliance  on 
said  *  *  •  promise,  the  plaintiff  in  pursuance  of 
plaintiff's  said  employment  and  without  any  negligence 
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on  the  part  of  the  plaintiff  which  proximately  con- 
tributed to  the  happening  hereinafter  complained  of, 
ascended  said  ♦  *  *  ladder  to  said  •  •  • 
point  and  at  that  point  stood  on  said  •  •  •  ladder 
to  paint,  but  the  defendant  •  •  •  while  the  plain- 
tiff •  •  *  was  •  •  •  standing  on  said  ladder 
painting,  negligently  and  carelessly  failed  and  omitted 
to  stand  by  and  exercise  reasonable  care  to  do  and  be 
ready  to  do  everything  necessary  to  prevent  or  stop 
said  •  •  •  ladder  from  •  •  *  slipping  and 
throwing  the  plaintiff  to  the  floor  •  •  *  and 
*  *  *  failed  and  omitted  to  exercise  reasonable 
care  to  prevent  or  stop  said  ladder  •  •  •  from 
then  and  there  slipping  and  throwing  the  plaintiff  to 
the  floor,  and  •  *  *  by  means  of  the  premises  •  •  • 
the  foot  of  said  •  •  *  ladder  slipped  on  the  floor 
and  •  •  *  said  ladder  fell  and  •  •  •  the  plain- 
tiff was    •    •    •    thrown  to  the  floor    •    *    '/^ 

Winston,  Payne,  Strawn  &  Shaw,  for  appellant; 
Edward  W.  Eveeett-  and  Chables  J.  MoFadden,  of 
counsel. 

Henby  Hornbb,  for  appellee. 

Mb.  PBEsroiNQ  Justice  Bbown  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Beclslon. 

1.  Masteb  and  servant,  S  410* — when  assumption  of  risk  and 
fellow-servant  rule  inapplicable.  Where  a  person  employed  as  a 
painter  was  Injured  by  the  legs  of  a  ladder  slipping  when  he  was 
standing  thereon  for  the  purpose  of  painting  the  interior  of  a  build- 
ing under  the  orders  of  defendant's  foreman,  held  under  the  facts 
of  the  case  the  plaintiff  did  not  assume  the  risk  and  that  the  fore- 
man was  not  a  fellow-servant,  it  appearing  that  plaintiff  protested 
against  using  the  ladder  instead  of  a  scaffold  on  account  of  the 
slippery  condition  of  the  floor,  and  the  foreman  promised  to  hold 
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the  foot  of  the  ladder,  and  did  hold  it  for  a  time  and  then  left  it 
without  warning,  whereupon  the  ladder  slipped  and  plaintiff  fell. 

2.  Damages,  §  115* — when  verdict  excessive.  A  verdict  for  three 
thousand  dollars  for  the  personal  injuries  proven  in  this  case,  held 
excessive  to  the  extent  of  one  thousand  dollars. 


Charles  D.  Babcock,  Administrator,  Defendant  In  Er- 
ror^ y.  John  y.  Farwell  et  aL,  Plaintiffs  in  Error. 

Oen.  No.  19,580. 

1.  Bquttt,  S  845* — iDhen  JHTl  must  he  dismissed  for  want  of 
equity.  Where  the  proofs  fall  to  sustain  a  bill  filed  in  a  court  of 
equity,  no  other  course  is  open  to  the  chancellor  but  to  dismiss  the 
bill  for  want  of  equity. 

2.  EQtnTT,  §  482* — when  decree  unauthorized  after  adverse  find- 
ing as  to  jurisdictional  facts.  On  a  bill  filed  by  a  stockholder 
against  a  corporation  and  representatives  of  a  copartnership  to  en- 
force the  right  of  the  corporation  as  against  said  representatives, 
on  the  sole  ground  that  there  was  fraud  and  collusion  on  the  part 
of  the  corporation  and  the  copartnership  in  a  certain  transaction, 
held  that  upon  a  finding  by  the  chancellor  that  the  complainant 
failed  to  proye  the  alleged  fraud  and  collusion,  a  decree  was  not 
authorized  on  such  parts  of  the  bill  as  standing  alone  would  not 
give  the  court  jurisdiction. 

3.  Equity,  §  493* — necessity  of  cross-hill  for  affirmative  relief  as 
hetween  codefendants.  A  decree  granting  affirmative  relief  to  a  de- 
fendant against  his  codefendant,  not  based  on  or  supported  by  a 
cross-bill  or  answer  in  the  nature  of  a  cross-bill,  cannot  be  sus- 
tained. 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Richabd  S. 
TuTHiLL,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1913.  Reversed  and  remanded  with  directions.  Opinion  filed 
October  13,  1914.     Rehearing  denied  October  27,  1914. 

Horace  Kent  Tennby  and  George  T.  Eogbrs,  for 
plaintiffs  in  error. 

Everett  L.  Millard,  for  minor  plaintiffs  in  error 
and  for  certain  others;  Horace  Kent  Tenney  and 
George  T.  Kogers,  of  counsel. 

•See  minois  Notes  DisMt,  Vols.  XI  to  XT*  and  Oiimiil«tlTe  Onarteilj, 
topic  and  Motion  number. 
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MuNROE  &  No  YES,  foF  the  Capitol  Company;  M. 
Paul  Noyes,  of  counseL 

KjtAus,  Alschulbb  &  HoLDEN,  for  defendant  in  er- 
ror, 

Mb.  Justice  Baeeb  delivered  the  opinion  of  the 
court. 

The  bill  in  this  case  was  filed  August  12,  1909,  in 
the  Circuit  Court,  while  an  appeal  from  the  decree  of 
the  Superior  Court  dismissing  a  similar  bill  was  pend- 
ing in  the  Supreme  Court  on  an  appeal  from  this 
court.  Both  suits  are  stockholders'  suits  brought  by 
complainant  Babcock  as  the  holder  of  shares  of  the 
Capitol  Freehold  Land  and  Investment  Company,  Lim- 
ited, an  English  corporation,  against  the  corporation, 
the  executors  of  the  will  of  John  V.  Farwell,  the  sur- 
viving executors  of  the  will  of  Charles  B.  Farwell  and 
the  devisees  and  legatees  under  his  will,  to  enforce 
the  right  of  the  corporation,  called  in  the  briefs  the 
Company,  against  the  other  defendants  as  the  repre- 
sentatives of  a  copartnership,  called  in  the  briefs  the 
Syndicate.  The  original  members  of  the  Syndicate 
were  John  V.  Farwell,  Charles  B.  Farwell  and  Abner 
Taylor.  Taylor  transferred  all  his  interest  in  the  co- 
partnership to  John  V.  and  Charles  B.  Farwell,  who 
assumed  all  his  obligations  on  the  contracts  of  the  co- 
partnership. Charles  B.  Farwell  died  in  1903,  and 
John  V.  Farwell  died  August  20,  1908.  The  rights 
of  the  Company,  which  complainant  sought  by  her  bill 
to  have  enforced,  grew  out  of  a  contract  between  the 
Company  and  the  Syndicate  dated  July  12,  1894.  The 
transactions  between  the  parties  both  before  and  after 
the  making  of  the  contract  are  set  out  in  detail  in 
Babcock  v.  Fancell,  146  HI.  App.  307,  and  in  the  same 
case  on  appeal,  245  111.  14.  The  Company  was  the 
owner  of  three  millions  of  acres  of  land  in  Texas,  for 
which  it  had  built  a  State  House  for  the  State  of 
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Texas.  The  Syndicate,  under  previous  arrangements 
with  the  Company,  was  at  the  date  of  the  contract  in 
possession  of  the  land  and  of  a  herd  of  cattle  thereon, 
and  the  contract  among  other  things  provided  that 
the  Syndicate  should  at  the  end  of  fifteen  years  from 
January  1,  1893,  return  to  the  Company  120,000  head 
of  cattle  of  the  same  grade,  age,  breeding  and  con- 
dition as  those  that  were  on  the  land  January  1,  1893. 
There  was  also  a  provision  as  to  the  Company  sharing 
in  extraordinary  losses  and  another  for  the  payment 
for  improvements  made  by  the  Syndicate  on  the  land. 
The  Company  alone  had  power  to  sell  the  lands  of 
the  Company,  and  the  Company,  by  resolution  of  its 
board  of  directors  declared  that  the  Syndicate  should 
have  from  the  Company  an  equitable  adjustment  of 
-the  losses  it  might  sustain  by  being  deprived  of  the 
use  of  the  lands  sold.  The  Syndicate  improved  the 
grade  and  value  of  the  herd  by  buying  and  using  An- 
gus and  Hereford  bulls  at  a  cost  of  more  than  $300,- 
000  and  claimed  that  the  personal  representatives  of 
the  Farwells  were  entitled  to  an  allowance  based  on 
the  difference  in  value  between  the  long-horned  cattle 
received  in  1893  and  the  grade  cattle  returned  to  the 
Company  January  1,  1908.  There  was  also  a  dis- 
agreement as  to  the  price  to  be  paid  for  improvements, 
the  amount  the  Company  should  allow  for  extraordi- 
nary losses,  and  the  allowance  to  be  made  on  the  losses 
sustained  by  the  Syndicate  from  the  sale  of  lands  by 
the  Company.  The  claims  of  the  Syndicate  against 
the  Company  and  of  the  Company  against  the  Syndi- 
cate amount  in  the  aggregate  to  hundreds  of  thou- 
sands of  dollars.  January  1 ,  1908,  at  the  close  of  the 
fifteen  years  term,  John  V.  Farwell,  the  surviving 
member  of  the  Syndicate,  delivered  the  ranches  and 
cattle  to  the  Company  under  an  arrangement  that 
such  delivery  by  him  and  acceptance  by  the  Company 
should  be  without  prejudice  to  the  right  of  either  as 
against  the  other.    The  Company  filed  September  21, 
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1909,  a  bill  in  the  United  States  District  Court  for  the 
Northern  District  of  Illinois  against  the  executors  of 
the  will  of  John  V.  Farwell,  for  an  accounting  of  the 
rights  of  the  parties  under  the  contract  under  which 
the  Company  might  have  a  decree  against  the  Syndi- 
cate or  the  Syndicate  a  decree  against  the  Company. 

It  is  not  contended  by  complainant  that  any  act 
of  the  directors  of  the  Company  was  illegal  or  ultra 
vires.  The  only  other  ground  on  which  complainant 
could  maintain  a  bill  against  the  Company  in  behalf 
of  herself  and  other  stockholders  to  enforce  the  claims 
of  the  Company  against  the  Syndicate,  is  that  the 
Company  refused  to  bring  an  action  against  the  Syn- 
dicate and  that  such  refusal  was  a  fraudulent  perver- 
sion of  their  power,  and  not  the  exercise  of  the  discre- 
tion vested  in  them  to  determine  whether  they  would 
or  would  not  bring  an  action  to  enforce  a  supposed 
claim  of  the  corporation.  The  chancellor  found  by  the 
decree : 

*'That  all  charges  of  fraud  and  collusion  between 
the  Syndicate  and  the  representatives  or  agents  of  the 
Syndicate  on  one  side  and  the  directors  of  the  Com- 
pany on  the  other  side,  and  all  charges  of  control  and 
domination  by  the  Syndicate  and  the  personal  repre- 
sentatives of  Charles  B.  Farwell,  deceased,  and  of 
John  V.  Farwell,  deceased,  of  the  Company  and  its 
acting  directors  are  untrue.  •  •  •  That  no  fraud, 
actual  or  constructive,  and  no  collusion  or  over-reach- 
ing, and  no  substantial  mistake  of  fact  in  regard  to 
the  rights  of  the  parties  which  it  would  be  fraudulent 
on  the  part  of  the  directors  not  to  correct,  is  proven, 
and  that  all  concluded  transactions  between  the  Syn- 
dicate and  the  Company  have  been  fairly  and  honestly 
conducted  and  must  stand  and  be  held  to  be  final.*' 

When  the  proofs  fail  to  sustain  the  bill  no  course 
is  open  to  the  chancellor  but  to  dismiss  the  bill  for^ 
want  of  equity.    Leahy  v.  Nolan,  261  111.  219. 

The  chancellor- in  place  of  dismissing  the  bill  pro- 
ceeded to  adjudicate  the  right  of  the  Company  as 
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against  the  executors  of  John  V.  Farwell,  and  as  .a 
basis  of  such  adjudication  made  certain  findings  of 
fact  against  the  complainant  in  favor  of  all  the  de- 
fendants and  certain  other  findings  in  favor  of  the 
Company  and  against  the  executors  of  John  V.  Far- 
well. 

We  concur  in  the  findings  of  fact  of  the  chancellor 
against  the  complainant  above  stated,  but  not  in  his 
conclusion  to  retain  the  bill  for  the  purpose  of  adju- 
dicating the  respective  rights  of  the  Company  and  of 
the  executors  of  John  V.  Farwell  as  against  each 
other.  The  decree  refers  the  case  to  a  master  to  take 
and  state  an  account  between  the  Company  and  Far- 
welPs  executors  and  contains  a  large  number  of  find- 
ings and  directions,  which  we  do  not  deem  it  necessary, 
in  view  of  the  conclusion  reached  by  us,  to  state  in 
detail.  One  of  the  findings  is  that  the  Syndicate  were 
not  entitled  to  have  allowed  them  as  against  the  Com- 
pany the  increased  value,  if  any,  on  January  1,  1908, 
of  the  cattle  then  returned  to  the  Company  over  the 
value  on  January  1,  1908,  of  cattle  of  the  age,  grade, 
breeding  and  condition  of  the  cattle  on  the  ranches 
January  1,  1893.  The  decree  contains  other  findings 
which  amount  to  adjudications  of  controverted  ques- 
tions between  the  Company  and  the  Syndicate. 

The  decree  against  FarwelPs  executors  in  favor  of 
the  Company,  their  codefendant,  is  not  based  on  or 
supported  by  a  cross-bill  or  answer  in  the  nature  of 
a  cross-bill  of  the  Company  to  either  the  amended 
or  supplemental  bill.  The  answer  of  the  Company  to 
the  amended  bill  concludes  as  follows: 

**And  this  defendant  says,  by  the  advice  of  its  coun- 
sel, that  said  bill  as  amended  does  not,  nor  does  it  in 
connection  with  said  complainant  ^s  supplemental  bill, 
show  any  right  in  said  complainant  to  sue  for  or  in  or 
upon  the  right  of  this  defendant,  as  respects  any  of  the 
matters  complained  of  by  said  complainant ;  that  said 
complainant  made  no  proper  or  reasonable  demand 
upon  this  defendant  to  bring  suit  for  any  of  said  mat- 
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ters,  and  shows  by  her  pleadings  no  reason  why  she 
shonld  be  permitted  to  assert  in  her  own  name  causes 
of  action  which  both  at  law  and  in  equity  reside  in 
this  defendant. 

And  this  defendant  having  fully  answered  said  bill 
as  amended,  prays  to  be  hence  dismissed  with  its  costs, 
and  that  said  bill  as  amended  be  dismissed  at  said 
complainant's  costs." 

The  answer  of  the  Company  to  the  supplemental 

bill  concludes  with  a  prayer  that  the  defendant  be 
''hence  dismissed  with  its  costs."  No  claim  for  relief 
against  FarwelPs  executors  is  made  or  stated  in  the 
answer  to  either  bill. 

The  effect  of  the  decree  is  to  give  to  the  Company 
aflSrmative  relief  against  its  codefendants,  the  ex- 
ecutors of  John  V.  Farwell.  This  cannot  be  done 
under  an  answer.  Skahen  v.  Irving,  206  111.  597.  In 
Mason  v.  McGirr,  28  111.  322,  Mr.  Justice  Walker  said : 
''The  practice  has  been  long  and  uniformly  settled, 
and  it  must  be  regarded  as  the  established  practice  of 
this  court,  that  such  relief  can  never  be  given,  unless 
it  be  on  bill  or  cross-bill  praying  relief.  Ballance  v. 
Underhill,  3  Scam.  453;  Edwards  v.  Helm,  4  Scam. 
142;  Tarleton  v.  Vietes,  1  Gilm.  470;  Rowan  v.  Bowles, 
21  m.  17;  McConnel  v.  Smith,  23  111.  611.''  In  Purdy 
V.  Henslee,  97  111.  389,  it  was  held,  and  a  large  num- 
ber of  cases  cited  in  support  of  the  rule,  that  a  court 
has  no  power  to  decree  aflSrmative  relief  on  an  an- 
swer; that  this  can  only  be  done  on  a  bUl  or  cross-bill. 
In  the  opinion  Mr.  Justice  Scholfield  said,  p.  394 : 

"There  was  here  no  distinct  statement  of  matters 
for  a  cross-bill,  after  the  conclusion  of  the  answer — 
no  parties  were  required  to  answer  a  cross-bill,  and 
no  specific  relief  was  prayed.  So  that,  if  this  answer 
shall  be  held  to  be  a  cross-bill,  no  reason  is  perceived 
why  every  answer  which,  in  addition  to  denying  the 
right  of  the  complainant,  sets  up  some  aflSrmative  right 
in  the  defendant,  shall  not  be  held  a  cross-bill,  thus 
overruling  the  long  line  of  decisions  to  which  we  have 
referred.'' 
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Talbot  V.  McGee,  4  T.  B.  Monroe  (Ky.)  375,  was  a 
bill  of  McGee  against  Talbot,  Logan  and  Burks,  with 
an  injunction  against  a  judgment  at  law  in  favor  of 
Burks,  assignee  of  Logan,  assignee  of  Talbot,  against 
McGee,  on  the  ground  that  McGee  had  paid  $90  on 
the  note  to  Talbot  before  it  was  assigned.  The  chan- 
cellor gave  McGee  an  injunction  as  to  $90  of  the  judg- 
ment and  also  gave  to  Logan  a  decree  against  his 
codefendant,  Talbot,  for  the  amount  of  the  decree  in 
favor  of  McGee,  and  to  Burks  a  like  decree  against 
his  codefendant,  Logan.  The  Court  of  Appeals  af- 
firmed the  decree  in  favor  of  McGee  against  Burks, 
but  reversed  the  decree  in  favor  of  Logan  against 
Talbot  and  that  in  favor  of  Burks  against  Logan.  In 
the  opinion  Mr.  Chief  Justice  Bibb  said : 

''But  the  decree  over  against  Talbot,  in  favor  of 
Logan,  his  codefendant,  is  not  warranted  by  the  pro- 
ceedings ;  and  so  of  the  decree  against  Logan,  in  favor 
of  Burks.  There  is  no  cross  bill,  nor  process,  nor 
ground  work  for  a  decree  between  the  codefendants. 
This  is  not  a  question  open;  it  is  settled  by  former 
adjudications.  In  the  case  of  Morehead  v.  Prater  and 
Smiley,  in  1809,  1  Bibb,  316,  the  question  whether,  as 
between  codefendants,  a  decree  could  be  made  with- 
out a  cross  bill  and  process,  was  fully  considered  and 
decided  by  Chief  Justice  Edwards,  and  Judges  Boyle 
and  Wallace.  The  luminous  discussion  in  the  opinion 
of  the  court  delivered  bv  the  Chief  Justice,  renders 
any  other  or  farther  explanation  useless.  In  Shelby 
and  Roberts  v.  Smithes  heirs  and  executor,  2  Marsh.' 
514,  the  same  question  occurred,  and  was  ruled  accord- 
ing to  the  decision  in  Morehead  v.  Prather  and  Smiley. 
We  do  not  mean  that  an  answer  which,  after  making  a 
response  to  the  original  bill,  proceeds  to  charge  his 
codefendant,  and  to  require  him  to  answer,  and  to  ask 
a  decree,  containing  the  substantial  of  a  cross  bill, 
may  not  authorize  a  decree  over  against  such  code- 
fendants, if  it  be  proceeded  in  as  upon  a  cross  bill, 
by  process  to  answer,  and  regular  proceedings.  We  do 
not  mean  any  technical  distinction  between  a  cross  bill 
and  an  answer  in  nature  of  a  cross  bill.    We  do  not 
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mean  there  must  be  a  paper  called  a  cross  bill,  sepa- 
rate and  distinct  from  the  paper  called  the  answer. 
But  we  mean  that  if  one  defendant  uses  his  answer 
for  greater  convenience  and  brevity,  to  frame  thereon 
a  prayer  for  relief  against  a  codefendant,  he  must  take 
care  that  he  engraft  upoii  such  answer  the  substantial 
parts  of  the  bill,  and  proceed  on  it  as  in  a  suit  insti- 
tuted, and  treat  it  as  such.'' 

The  allegations  of  the  amended  bill  as  to  the  rights 
and  equities  of  the  Company  against  the  Syndicate, 
standing  alone,  would  not  authorize  the  chancellor  to 
give  relief  either  to  the  complainant  or  to  the  Com- 
pany against  the  Syndicate.  The  complainant,  to  show 
herself  entitled  to  relief,  must  prove  the  allegations 
of  her  bill  as  to  fraud  and  collusion  on  the  part  of  the 
Company  and  the  Syndicate.  She  failed  to  make  such 
proof  and  no  relief  was  decreed  to  her,  and  such  alle- 
gations in  her  bill  will  not  authorize  a  decree  on  such 
parts  of  the  bill  as  standing  alone  would  not  give  the 
court  jurisdiction.  Tarr  v.  Stearman,  264  111.  110.  In 
the  case  last  cited  it  was  also  held  that  the  defendant, 
the  appellee,  not  having  filed  a  cross-bill,  no.  relief 
could  be  granted  to  him  on  his  cross-errors,  even  if 
it  be  conceded  that  he  is  entitled  to  such  relief. 

It  is  not  suflScient  that  one  defendant  in  his  an- 
swer to  the  bill  states  facts  which  constitute  a  defense 
to  the  bill  and  at  the  same  time  show  a  right  in  th« 
defendant  to  relief  against  a  codefendant.  Two  de- 
fendants may  be  willing  to  unite  in  making  their  de- 
fense against  the  complainant  and  unwilling  in  that 
suit  to  submit  the  controversy  between  themselves.  In 
this  case  the  Company  might  prefer  to  settle  the  con- 
troversies between  it  and  FarwelPs  executors  in  the 
suit  begun  by  the  Company  against  the  executors,  in  a 
suit  which  it  controlled,  rather  than  to  have  such  con- 
troversies settled  in  this  suit,  which  if  it  can  be  main- 
tained will  be  managed  and  controlled  by  the  com- 
plainant. 

We  see  no  reason  why  the  controversies  between 
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the  Company  and  FarwelPs  executors  should  not  be 
settled  in  the  suit  pending  in  the  Federal  Court,  but 
if  for  any  reason  the  chancellor  proposed  to  adjudi- 
cate the  controversies  between  the  Company  and  Far- 
well's  executors,  he  should  have  directed  the  Company 
to  file  a  cross-bill  against  FarwelPs  executors  so  that 
they  might  have  pleaded  or  answered  such  facts  as 
they  deemed  necessary  to  their  defense  against  the 
claims  of  the  Company. 

The  decree  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded  to  that  court  with  directions  to  dis- 
miss the  bill  for  want  of  equity. 

Reversed  and  remanded  with  directions. 


Sidney  E.  Fritz  and  Carl  B.  Fritz,  surviving  pal'tners 
of  Benjamin  Fritz  et  al.,  trading  as  Strauss,  Fritz 
and  Company,  Defendants  in  Error,  v.  Consolidat- 
ed Adjustment  Company,  Flaintiff  in  Error. 

Gen.  No.  19,616. 

Guaranty,  §  16* — when  contract  not  void  for  indefiniteness. 
Where  a  collection  agency  executed  a  written  contract  to  give  a 
client  the  benefit  of  the  agency  for  three  years  In  consideration  of 
the  payment  of  a  certain  sum,  and  also  executed  a  written  guaranty 
to  collect  from  the  claims  intrusted  to  it  the  sum  of  seven  hundred 
dollars  within  and  under  the  terms  of  the  contract  or  to  refund  the 
initial  fee  paid,  reserving  therein  the  right  to  continue  the  service 
until  after  said  three  years  until  said  sum  was  collected,  held  that 
though  the  contract  did  not  provide  that  the  agency  should  continue 
the  service  for  any  definite  time,  the  guaranty  was  not  void  for 
indefiniteness,  but  that  the  reserving  clause  merely  secured  to  the 
agency  a  reasonable  time  after  the  lapse  of  three  years  to  collect 
the  sum  guarantied,  and  that  there  was  a  breach  of  the  guaranty 
if  said  sum  was  not  collected  within  such  time. 

Error  to  the  Municipal  Court  of  Chicago;   the  Hon.  Habbt  P. 

DoLAN,  Judge,  presiding.    Heard  in  this  court  at  the  October  term, 

, I . 

*See  Illinois  Notoa  Disett.  Vols.  XI  to  XV.  Mid  CvmnlatlTe  Quarterly,  Hun« 
topic  and  section  nvmber. 
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1913.    Affirmed.    Opinion  filed  October  13,  1914.    Rehearing  denied 
October  27,  1914. 

Dblevan  B.  Cole,  for  plaintiff  in  error. 

Mayer,  Meyer,  Austrian  &  Platt,  for  defendants 
in  error. 

Mr.  Justice  Baker  delivered  the  opinion  of  the 
court. 

In  an  action  of  contract  in  the  Municipal  Court, 
plaintiffs  had  judgment  against  defendant  for  $675.40 
and  costs,  to  reverse  which  defendant  prosecutes  this 
writ  of  error.  The  material  parts  of  the  contract  be- 
tween the  parties  are  as  follows : 

''This  certifies  that  Strauss,  Pritz  &  Co.  of  Cincin- 
nati, 0.,  and  assigns  paid  the  Consolidated  Adjust- 
ment Company  $235  for  a  three  year  service  from  this 
date,  with  all  benefits  and  privileges  of  its  business 
system  in  its  various  departments,  and  the  Consoli- 
dated Adjustment  Co.  agrees  to  promptly  and  faith- 
fully prosecute  any  and  all  claims  listed  with  it  for 
adjustment  under  terms  of  this  contract.'* 

' '  Guarantee.  ' ' 

''This  company  agrees  to  recover  in  cash  or  secured 
net  settlement,  from  the  claims  of  the  above  client,  at 
least  $700  within  and  under  the  terms  of  the  above 
contract;  or  to  refund  the  initial  fee  paid,  reserving 
the  right  to  cancel  the  contract,  refund  the  initial  fee 
and  surrender  the  claims  of  the  above  client  at  any 
time  after  six  months  from  this  date;  or  to  continue 
such  service  beyond  the  term  first  in  this  instrument 
mentioned,  and  until  said  last  mentioned  sum  shall 
have  been  so  recovered,  without  additional  cost  to  the 
above  client,  except  commissions  on  adjustments  ef- 
fected, on  said  claims  or  any  additional  claims  in  fa- 
vor of  said  client,  which  may  be  forwarded.  •  •  • 
Cost  of  contract  $235.00.  Amount  contracted  for 
$20,000.00.'' 

"Received  of  Strauss,  Pritz  &  Co.  Two  Hundred 
and  Thirty-five  Dollars  ($235.00)  as  payment  in  fuU 


Chicago — First  District — October,  1914.       289 

Prltz  et  al.  v.  Consolidated  Adjustment  Co.,  1S9  111.  App.  287. 

on  a  three  year  $20,000.00  contract  and  guarantee  from 
August  4,  1904,  to  August  4,  1907. 

Consolidated  Adjustment  Co., 

By  T.  Hopper,  Treas.  Mgr.'' 
''Dated  August  4,  1904. 

Note  :  This  contract  to  be  valid  must  have  a  coupon 
attached  at  time  of  issue  which  must  correspond  in 
every  particular  with  terms  of  contract  and  guarantee 
and  be  signed  by  client  and  mailed  direct  to  Chicago 
oflSce.  (The  printed  terms  and  conditions  of  this  con- 
tract are  not  subject  to  any  change  or  modification 
whatever.)'' 

Attached  to  the  contract  was  the  following  coupon: 

''August  4,  1904. 

We  have  today  paid  your  Mr.  T.  Hopper  $235.00 
for  a  three  year  service  contract,  and  agree  to  pay 
commissions  on  all  adjustments  effected  according  to 
printed  terms  of  contract  of  even  date.  Amount  of 
contract,  $20,000.  Contract  guaranty,  $700.00.  Num- 
ber of  contract,  28,204. 

(Signed)  Strauss,  Pritz  &  Co.'' 

The  defendant  collected  on  the  claims  given  to  it 
for  collection  by  the  plaintiffs  between  August  4,  1904, 
when  the  contract  was  made,  and  April  26,  1911,  when 
the  suit  was  brought,  only  $24.60.  The  written  con- 
tract does  not  prescribe  or  specify  the  nature  of  the 
claims  the  plaintiffs  were  to  give  defendant  for  col- 
lection, but  only  requires  that  they  shall  amount  to 
$20,000.  Hopper  signed  the  receipt  for  $235  for  the 
defendant  ^s  "Treas.  Mgr.,"  and  stated  to  one  of 
the  plaintiffs  that  defendant  expected  plaintiffs  to 
give  to  defendant  what  plaintiffs  considered  "abso- 
lutely desperate  accounts,"  and  when  one  of  the  plain- 
tiffs said  that  plaintiffs  would  give  them  accounts 
which  they  considered  absolutely  lost.  Hopper  replied : 
"Well,  give  me  those  accounts  and  I  will  take  the 
contract. ' ' 

From  the  evidence  the  jury  might  properly  find  that 
plaintiffs  gave  to  defendant  at  the  time  the  contract 
was  made  accounts  amounting  to  more  than  $20,000. 

August  14,  1907,  after  the  expiration  of  the  three 
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years*  term  of  service  provided  for  in  the  contract, 
defendant  wrote  plaintiffs  that  the  claims  given  it  by 
plaintiffs  were  not  of  the  amount  or  character  pro- 
vided for  in  the  contract,  requesting  that  plaintiffs 
send  other  claims  and  notifying  them  that  defendant 
had  elected  to  continue  its  service  to  the  plaintiffs 
until  the  sum  guarantied  should  be  recovered. 

The  contention  of  plaintiff  in  error  is  that  under 
the  last  provision  of  the  contract  it  will  not  be  vio- 
lated so  long  as  the  defendant  renders  service  to  the 
plaintiffs  by  attempting  to  collect  the  claims  plain- 
tiffs gave  it  for  collection.  If  this  contention  can  be 
sustained,  then  the  guaranty  to  collect  $700  on  the 
claims  the  plaintiffs  gave  to  defendant  was  not  a  con- 
tract to  collect  the  money  within  any  specified  time 
or  within  a  reasonable  time,  but  only  to  continue  the 
service  indefinitely.  Such  a  construction  of  the  guar- 
anty would  make  it  void  for  uncertainty  and  would 
make  the  business  carried  on  by  the  defendant  merely 
a  snare  to  defraud  and  deceive  its  clients  by  indiicing 
them  to  enter  into  a  contract  and  pay  an  initial  fee 
for  a  guaranty  that  defendant  would  collect  a  certain 
amount  on  claims  intrusted  to  it  for  collection,  when 
because  of  certain  conditions  cunningly  inserted  in 
the  contract  in  such  manner  as  to  deceive  the  unwary, 
the  defendant  retained  the  power  to  defeat  the  en- 
forcement of  the  guaranty.  The  contract  does  not 
provide  that  defendant  shall  continue  the  service  for 
any  definite  time,  but  that  it  may  do  so  until  the 
amount  of  the  guaranty  shall  be  recovered.  This  stip- 
ulation secured  to  the  defendant  a  reasonable  time 
after  the  lapse  of  three  years  within  which  to  collect 
the  amount  guarantied  to  be  collected,  and  after  the 
lapse  of  such  time  there  was  a  breach  of  the  guaranty. 
We  find  no  reversible  error  in  the  rulings  of  the  court 
on  questions  of  evidence  or  instructions,  and  we  think 
the  jury  reached  the  proper  conclusion  on  the  evi- 
dence, and  the  judgment  is  affirmed. 

AffirmetL 
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George  W.  Bipley  and  Augusta  Hultman,  Defendants 
in  Error,  y.  Gross  8.  Farming  Company  and  G.  A. 
Philips,  FlaintilTs  in  Error. 

Gen.  No.  19,705.  (Not  to  be  reported  in  fnll.) 

Brror  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hjsitbt  C. 
Beitlbb,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1913.  Reversed  with  Judgment  here.  Opinion  filed  October  13,  1914. 
Rehearing  denied  October  27,  1914. 

Statement  of  the  Gase. 

Action  by  George  W.  Ripley  and  Augusta  Hultman 
against  Cross  S.  Farming  Company,  a  corporation, 
and  C.  A.  iPhilips  to  recover  three  hundred  and  sixty 
dollars  paid  on  a  contract  for  the  conveyance  of  land 
and  alleged  to  be  due  the  plaintiffs  for  failure  of  de- 
fendants to  comply  with  their  oral  agreement  to  im- 
prove the  land* 

The  facts  showed  that  the  defendant  Fanning  Com- 
pany delivered  to  plaintiffs,  in  pursuance  of  previous 
verbal  negotiations  between  the  parties  conducted  for 
said  Farming  Company  by  C.  A.  Philips,  a  deed  con- 
veying to  them  eighteen  acres  of  land  in  Texas  at  the 
price  of  one  thousand  and  eighty  dollars,  three  hun- 
dred and  sixty  dollars  of  which  was  paid  in  cash  and 
three  notes  for  two  hundred  and  forty  dollars  each 
given  for  the  remainder  of  the  purchase  price  by  the 
plaintiffs,  payable  to  the  Farming  Company  or  order. 
The  testimony  of  the  plaintiffs  was  to  the  effect  that 
the  buyers  of  the  lands  in  the  section  expected  to  sink 
a  well  for  irrigation  purposes  at  their  own  expense; 
that  each  purchaser  was  to  pay  in  advance  towards  the 
expense  of  sinking  such  well  four  dollars  per  acre  on 
the  land  bought  by  him,  and  the  remainder  of  the  ex- 
pense was  to  be  paid  by  the  purchasers  pro  rata.  Plain- 
tiffs advanced  to  Philips  seventy-two  dollars,  and  took 
from  him  a  receipt  for  said  sum,  ^Ho  apply  on  the  well 
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to  be  drilled  on  Sec.  95  Cross  S.  Ranch,  bal.  of  said  well 
and  outfit  to  be  paid  when  well  is  completed."  .  This 
receipt  was  given  at  the  same  time  the  deed  was  de- 
livered. The  deed  recited  the  terms  of  the  purchaser, 
acknowledged  the  receipt  of  three  hundred  and  sixty 
dollars  in  money  and  three  vendor's  lien  notes  for  two 
hundred  and  forty  dollars  each,  and  contained  a  gen- 
eral covenant  of  warranty.  Philips  returned  to  the 
plaintiflfs  the  seventy-two  dollars  given  to  him  by  them 
to  pay  towards  the  cost  of  sinking  a  well. 

Defendants  sought  to  recover  under  their  claim  of 
set-off  the  amount  due  on  a  note  of  plaintiffs  for  two 
hundred  and  forty  dollars  due  at  the  time  the  suit  was 
brought.  To  reverse  a  judgment  in  favor  of  plain- 
tiffs, defendants  prosecute  a  writ  of  error. 

Frederick  A.  Brown  and  William  E.  T.  Ewen,  Jr., 
for  plaintiffs  in  error;  Eaymond  S.  Pruitt,  of  coun- 
sel. 

Chilton  P.  Wilson,  for  defendants  in  error. 

Mr.  Justice  Baker  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Set-off  and  recoupment,  §  14* — right  to  set  off  individual 
demands  against  joint  demands.  A  note  made  payable  to  the  order 
of  one  or  two  joint  defendants,  and  not  indorsed,  cannot  be  set  off 
In  a  suit  by  plaintiffs  on  a  demand  against  the  defendants  jointly. 

2.  Vendor  and  purchaser,  §  25* — when  verbal  agreements  merged 
in  deed.  Verbal  negotiations  or  agreements  relating  to  the  purchase 
of  land,  held  not  to  become  a  contract  until  the  deed  was  delivered 
and  the  consideration  furnished. 

3.  Vendor  and  purchaser,  §  25* — when  oral  contract  not  en- 
forceable. An  oral  promise  to  improve  land  conveyed,  made  by  the 
grantors  to  the  grrantee  at  the  same  time  and  for  the  same  con- 
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Blderation  as  the  deed,  where  ^ch  deed  contains  general  covenants 
Of  warranty,  will  not  support  an  action. 

4.  EMdence,  §  345* — when  parol  evidence  of  prior  verhftl  agre&- 
menu  intidmisHble.  Where  a  deed  constitutes  the  contract  for  the 
purchase  of  land,  parol  evidence  of  an  antecedent  or  contempora- 
neous verbal  agreement  by  the  grantors  to  improve  the  land  by 
digging  an  irrigation  well  thereon  is  not  admissible. 


Stark  Mnsle  Printing  and  Publishing  Company,  Ap- 
pellee, y.  M.  Witmark  and  Sons,  Appellant. 

Gen.  No.  19,788. 

1.  Sales,  §  108* — necessity  of  rescission  in  toto.  To  rescind  a 
contract  of  sale,  a  party  must  do  so  in  toto;  he  cannot  affirm  the 
contract  in  part  and  rescind  in  part. 

2.  Sales,  §  108* — what  essential  for  rescission  hy  "buyer.  To 
entitle  the  buyer  to  a  rescission  of  the  contract  of  sale,  he  must  put 
the  seller  in  as  good  condition  as  he  was  before  the  sale,  by  a 
return  of  the  property  purchased,  unless  it  is  entirely  worthless. 

3.  Sales,  §  105* — when  buyer  loses  right  to  rescind,  A  buyer 
of  copies  of  sheet  music  and  a  certain  song,  including  the  music, 
musical  composition,  copyright  and  plates  therefor, .  etc.,  held  to 
have  lost  his  right  to  rescind  on  the  ground  that  the  articles  were 
not  of  the  quality  or  description  called  for  by  the  contract,  where 
he  did  not  return  or  offer  to  return  the  articles  but  printed  from 
the  plates  and  sold  a  great  number  of  copies  of  the  song  and  music. 

4.  Sales,  §  244* — implied  warranty.  As  a  general  rule  when  a 
written  contract  contains  express  warranties  no  others  will  be 
implied. 

5.  Sales,  §  244* — when  oral  statements  cannot  be  added  to  writ- 
ten  warranties.  Oral  statements  made  prior  or  at  the  time  of  the 
making  of  a  written  contract  of  sale  cannot  add  to  the  warranties 
contained  therein. 

6.  Sales,  §  283* — when  construction  of  contract  as  to  warranty 
is  for  court.  It  is  for  the  court  to  construe  a  written  contract  to 
determine  whether  the  language  used  constitutes  a  warranty. 

7.  Sales,  §  401* — when  evidence  insufficient  to  justify  allowance 
of  damages  for  breach  of  warranty.  In  an  action  for  the  purchase 
price  of  articles  sold,  damages  cannot  be  allowed  for  a  breach  of 

*8ee  Illinois  Notes  Bluest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topic  aad  section  number. 


294  Appellate  Coubts  of  Illinois. 

Btark  Music  P.  it  Pub.  Ck>.  y.  M.  Witmark  it  Sons,  189  111.  App.  293. 


Wftrranty  where  there  is  no  evidence  to  show  the  value  of  the  prop- 
arty  at  the  time  of  the  sale  and  what  its  value  would  have  been  as 
WMTanted. 

8.  Sales,  I  404* — measure  of  damages  for  Inreach  of  warraiUp, 
The  rule  of  damages  in  actions  for  the  purchase  price,  where  a 
breach  of  warranty  is  shown,  is  the  dllference  between  the  value  of 
the  property  at  the  time  of  the  sale  and  what  the  value  would  have 
been  had  it  been  as  warranted. 

Appeal  from  the  Municipal  Ck>urt  of  Chicago;  the  Hon.  Hosea  W. 
Waus»  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1918.    Afltamed.    Opinion  filed  October  13,  1914. 

Bbvjahin  C.  BAOHBAOHy  for  appellant 
Adlbb  &  Ledebeb,  for  appellee. 

Mb,  Justice  Bakbb  delivered  the  opinion  of  the 
court. 

This  is  ah  appeal  from  a  judgment  of  the  Municipal 
Court  for  the  plaintiff  for  $5861.37,  entered  on  a  di- 
rected Verdict.  The  action  was  brought  to  recover  on 
two  promissory  notes  of  defendant  to  plaintiff  and 
for  the  purchase  price  of  14,793  copies  of  sheet  music 
sold  and  delivered  by  plaintiff  to  defendant  at  the 
price  of  one  cent  per  sheet.  The  principal  and  iit- 
terest  of  the  notes  and  the  purchase  price  of  the  sheet 
music  amount  to  $5,861.37,  the  sum  for  which  the 
court  directed  a  verdict. 

Plaintiff  sold  and  delivered  to  defendant  a  certain 
song,  the  music,  musical  composition  and  copyright 
upon  the  same^  plates  for  printing  the  music,  the  title, 
instrumental  arrangement  in  manuscript,  plates  for 
orchestration,  advertising  matter,  zinc  etchings,  and 
everything  pertaining  to  the  printing  and  publishing 
of  the  song  and  music,  for  which  the  defendant  paid 
plaintiff  $2,500  and  gave  the  two  promissory  notes 
sued  on. 

The  contention  of  the  defendant  on  the  trial  was 
that  the  musical  composition  was  not  original  and 

•Sm  miBol*  NotM  Dl8«s«,  Tols.  XI  to  XT.  and  Oiimiilallv«  QvMrtariy,  Mm* 
topio  tmd  ■•etiMi  Bvmb«r. 
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that  the  contract  had  been  rescinded,  and  also  that  the 
plaintiff  warranted  the  musical  composition  to  be  orig- 
inal when  it  was  not,  and  that  therefore  the  plaintiff 
conld  not  recover  on  the  notes  given  in  part  payment 
of  the  purchase  price. 

The  doctrine  has  been  repeatedly  announced  by  the 
Supreme  Court  that  a  party  cannot  affirm  a  contract 
in  part  and  rescind  in  part.  If  he  rescinds  he  must 
do  so  m  toto.  He  must  put  the  opposite  party  in  as 
good  condition  as  he  was  before  the  sale,  by  a  return 
of  the  property  purchased,  unless  it  is  entirely  worth- 
less. America  Theatre  Co.  v.  Siegel,  Cooper  (6  Co., 
221  HI.  145. 

Appellant  did  not  return  or  offer  to  return  the 
14,793  copies  of  the  song  and  music,  nor  the  plates  and 
other  articles  intended  for  use  in  printing  the  song 
and  music,  but  printed  from  the  plates  and  sold  200,- 
000  copies  of  the  song  and  music.  By  such  act  de- 
fendant lost  its  right,  if  any  it  had,  to  rescind,  or  to 
defend  an  action  for  the  purchase  price  on  the  ground 
that  the  articles  sold  were  not  of  the  exact  quality  or 
description  called  for  by  the  contract. 

In  the  bill  of  sale  the  description  is:  '^A  certain 
original  song,  words,  music  and  musical  composition, 
written  and  composed  by  Webb  M,  Oungst  and  Cy. 
Perkins,  bearing  the  name  of  ^They  Gotta  Quit  Kickin' 
My  Dawg  Aroun'.'*  Then  follow  a  number  of  express 
warranties  which  did  not  include  a  warranty  that  the 
song  or  mu^c  was  an  original  composition.  As  a  gen- 
eral rule,  when  there  are  in  a  written  instrument  ex- 
press warranties,  none  will  be  implied.  The  oral 
statements  of  an  officer  of  plaintiff  made  prior  to  or 
at  the  time  of  the  making  of  the  written  contract  can- 
not add  to  the  warranties  contained  therein.  Fuchs 
A  Lang  Mfg.  Co.  v.  R.  J.  Kittredge  (6  Co.,  146  HI.  App. 
350;  affirmed  242  HI.  88;  Telluride  Power  Trmsmis- 
sion  Co.  V.  Crane  Co.,  208  111.  218;  Peoria  Grape  Sugar 
Co.  V.  Tumey,  175  HL  631. 
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It  was  for  the  court  to  construe  the  written  contract 
and  decide  whether  the  language  used  constituted  a 
warranty.  But  if  it  be  conceded  that  the  contract  con- 
tained a  warranty  that  the  song  and  music  were  orig- 
inal compositions,  and  that  they  were  not  original 
compositions,, the  evidence  fails  to  show  sufficient  facts 
to  entitle  the  defendant  to  an  allowance  of  damages 
for  a  breach  of  such  warranty,  for  the  rule  of  dam- 
ages in  actions  for  the  purchase  price,  where  a  breach 
of  warranty  is  shown,  is  the  difference  between  the 
value  of  the  property  at  the  time  of  the  sale  and  what 
the  value  would  have  been  had  it  been  as  warranted, 
and  in  this  record  there  is  neither  evidence  tending 
to  show  the  value  of  the  property  at  the  time  of  the 
sale  nor  what  its  value  would  have  been  had  it  been 
as  warranted. 

We  find  no  error  in  the  rulings  of  the  court  on  ques- 
tions of  evidence. 

The  record  is,  we  think,  free  from  error,  and  the 
judgment  is  affirmed. 

Affirmed. 


Continental  and  Commercial  Trust  and  Savings  Bank, 
formerly  The  American  Trust  and  Sayings  Bank, 
Trustee  for  Contractors  Supply  and  Equipment 
Company,  Appellant,  y.  The  Lantry  Contracting 
Company,  Appellee. 

Gen.  No.  19,818. 

1.  Notice,  §  3* — when  doctrine  of  constructive  notice  cannot  "be 
invoiced.  The  doctrine  of  constructive  notice  is  resorted  to  for  the 
purpose  of  preventing  a  person  from  doing  an  act  which  will  work 
injury  to  another,  and  cannot  be  invoked  to  charge  a  person  with 
assent  to  a  fraud  practiced  upon  him. 

2.  Appeal  and  ebbob,  §  1725* — when  decision  on  former  appeal 
not  conclusive  on  a  subsequent  one,    A  decision  of  the  Appellate 


•See  nilnols  Notes  Digest,  Vols.  XI  to  XV,  and  Cumalatlve  Quarterly,  same 
topic  and  section  number. 


Chicago — First  Distbict — October,  1914.       297 

■  ; *  ■  ■  ■ 

Con.  &  Com.  T.  ft  Sav.  Bk.  v.  The  Lantry  Con.  Co.,  189  111.  App.  296. 

Court  on  a  former  appeal  is  not  conclusive  on  a  subsequent  appeal, 
where  there  is  nothing  in  the  abstract  or  opinion  on  the  former 
appeal  to  show  that  the  evidence  on  the  second  trial  was  substan- 
tially the  same  as  on  the  first. 

3.  Compromise  and  settlement,  S  5* — when  arrangement  does 
not  .constitute  compromise  agreement.  An  arrangement  between 
debtor  and  creditor  with  reference  to  a  statement  of  an  account 
sent  to  the  debtor,  where  the  creditor  reduced  the  amount  by 
making  certain  corrections  but  refused  to  make  any  allowance  that 
the  debtor  insisted  should  be  made,  held  not  to  constitute  a  com- 
promise agreement. 

4.  Payment,  S  29* — when  evidence  sufficient  to  show  payment  by 
third  person.  In  an  action  by  a  supply  company  against  a  contract- 
ing company  to  recover  a  sum  claimed  to  be  due  on  account  for 
machinery  and  supplies  furnished,  where  the  defense  was  that  a 
certain  person  connected  with  the  defendant  company  had,  by  an 
arrangement  with  an  officer  of  the  plaintifT  company,  directed  that 
a  part  of  a  sum  paid  the  latter  company  for  him  should  be  credited 
to  the  defendant  company,  held  that  a  verdict  for  the  defendant 
company  was  sustained  by  the  evidence. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  John  K. 
Pbindiville,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1913.    Affirmed.    Opinion  filed  October  13,  1914. 


Frank  T.  Murray  and  Either,  Gopp  &  Francis,  for 
appellant. 

^ 

Hblmer,  Moulton,  Whitman  &  Whitman,  for  ap- 
pellee; Eoland  D.  Whitman,  of  counsel. 

« 

Mr.  Justice  Eaker  delivered  the  opinion  of  the 

court. 

This  is  an  appeal  by  plaintiff,  the  trustee  in  bank- 
ruptcy of  the  Contractors  Supply  and  Equipment 
Company,  called  herein  the  Supply  Company,  from  a 
judgment  of  nil  capiat  in  an  action  brought  against 
The  Lantry  Contracting  Company,  called  herein  the 
Contracting  Company,  on  the  following  instrument: 

•See  nilnoli  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topic  and  section  number. 
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•**Thb  Lantry  Contracting  Co. 

Paola,  Kansas,  Aug.  29th,  1908. 
0.  A.  Morse,  Chief  Engineer, 

Topeka,  Kansas. 
Dear  Sir : — 

Please  pay  to  The  Contractors  Snpply  &  Equip- 
ment Company,  Thirty-eight  Hundred  Seventeen 
69/100  Dollars,  same  being  in  full  of  all  claims  against 
The  Lantry  Contracting  Company,  and  charge  to  our 
account. 

It  is  understood  that  the  garnishment  suit  brought 
by  said  Contractors  Supply  &  Equipment  Company  is 
to  be  dismissed  at  cost  of  said  Company. 

The  Lantry  Contracting  Company, 
By  T.  T.  Kelly, 

Secretary  &  Treasurer.** 

The  defendant  corporation  in  1907  and  the  first  two 
months  of  1908  was  engaged  in  constructing  a  tunnel 
through  the  Baton  Mountains  and  received  machinery 
and  supplies  for  such  work  at  Lynn,  New  Mexico.  Of 
this  corporation  Charles  I.  Lantry  was  president  up 
to  January  1,  1908.  The  Lantry  Construction  Com- 
pany, another  corporation,  in  September,  1907,  and 
afterwards,  carried  on  business  as  a  contractor  at 
Duluth,  Minn.,  and  of  this  corporation  Lantry  was  an 
officer.  In  August,  1907,  and  afterwards,  Lantry, 
under  the  name  of  Lantry  Ballast  Company,  had  a  con- 
tract to  dp  certain  work  for  the  Tidewater  Construc- 
tion Company  in  Virginia.  The  two  corporations  and 
Lantry  as  an  individual,  trading  under  the  name  of 
the  Lantry  Ballast  Company,  ordered  machinery  and 
supplies  from  the  Supply  Company  and  that  Company 
charged  all  the  articles  furnished  on  such  order  to  the 
defendant,  the  Contracting  Company.  The  Sripply 
Company  sent  the  following  statement  or  voucher  to 
the  Tidewater  Company  about  September  14,  1907: 
**To  Contractors  Supply  &  Equipment  Co. 

Old  Colony  Bldg. 
Please  receipt  and 
return  promptly  to 
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Assistant  Treasurer 

Tidewater  Construction  Address  Chicago,  HI. 

Company,  Norfolk,  Va, 

Tidewater  Constmction  Co. 

Norfolk,  Virginia,  Sept  18,  1907. 

P.5933. 

9/u  '  *  For  2  .*  isO*  HP  Tnbnlar  Boiier  coml 

plete  with  fittings,  pipe  connections 

and  stacks $2,200.00 

1-175  H.P.-Buckeye  Automatic  En- 
gine with  all  fittings 1,500.00 

1-Cross  compound  two  stage  Lane  & 
Bodly  Air  Compressor,  complete  with 

Fittings  and  Air  receiver 1,500.00 

l-#7i^  Symons  Gyratory  Car 2,600.00 

l-#5  Symons  Gyratory  Car 1,500.00 

IA..B.  $9,300.00 

The  above  is  a  correct  statement  of  aocoimt  as 
audited. 

F.  C.  Uhlman  John  J.  Oorrell, 

Assistant  Treasurer. 

Eeceived  Chicago  9/21  1907  of  Tidewater  Oonstruol 

tion  Company  Ninety-three  Hundred. . .  .Dollars 
In  full  for  the  above  account. 

Sign    Contractors  Supply  ft 
here       Equip.  Co. 

Witness  By  Geo.  L.  Smith, 

Secretary.** 

and  received  from  that  Company  $9,300  September 
21st  as  stated  in  the  receipt  above  set  forth.  The  first 
articles  shipped  by  the  Supply  Company  to  the  Lan- 
try Construction  Company  at  Duluth  were  shipped 
and  charged  September  21,  1907,  and  all  the  articles 
shipped  to  Duluth  were  paid  for  by  the  Lantry  Con- 
struction Company.  Prior  to  September  14th  the 
Supply  Company  had  made  but  one  shipment  to  the 
Tidewater  Company,  and  this  was  charged  August 
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24tli  and  amounted  to  $649.50 ;  there  had  been  no  com- 
munication between  the  two  corporations  and  it  is 
clear  the  $9,300  paid  by  the  Tidewater  Company  to 
the  Supply  Company  was  paid  under  some  arrange- 
ment or  agreement  between  the  Tidewater  Company 
and  Lantry. 

We  think  that  from  the  evidence  the  jury  might 
properly  find  that  the  arrangement  was  that  the  Tide- 
water Company  should  render  financial  aid  to  Lan- 
try by  advancing  to  him  the  cost  of  machinery  pro- 
vided by  him  for  the  work,  and  that  this  included  not 
only  advances  for  machinery  actually  delivered  on  the 
ground,  but  machinery  purchased  by  Lantry  and 
shipped  to  Virginia  for  use  in  the  work;  that  in  for- 
warding the  voucher  to  the  Tidewater  Company,  the 
Supply  Company  acted  for  and  represented  Lantry, 
and  that  the  $9,300  paid  by  the  Tidewater  Company  to 
the  Supply  Company  was  paid  to  that  Company  for 
Lantry;  that  the  two  tube  boilers  charged  in  the 
voucher  at  $2,200  were  bought  by  Lantry  August  20th 
of  the  Interstate  Equipment  &  Engineering  Company 
for  $1,400;  that  the  Buckeye  Engine  charged  in  the 
voucher  at  $1,500  was  bought  by  Lantry  of  the  same 
Company  August  20th  for  $1,000;  that  the  air  com- 
pressor charged  in  the  voucher  at  $1,500  was  bought 
by  Lantry  of  the  same  Company  August  20th  for 
$1,450;  that  Marsh  was  the  general  manager  and 
treasurer  of  the  Supply  Company  and  president  of  the 
Interstate  Company,  and  that  Smith  was  the  treasurer 
of  both  Companies ;  that  Marsh  for  the  Supply  Com- 
pany claimed  that  $4,399.60  was  due  from  the  Con- 
tracting Company  to  the  Supply  Company,  and 
Lantry  directed  the  Supply  Company  to  pay  the 
amount  due  the  Supply  Company  from  the  Contract- 
ing Company  out  of  the  $9,300  to  be  received  by  it 
from  the  Tidewater  Company,  and  that  he  would  come 
in  later  and  adjust  the  balance;  that  Lantry  made 
a  draft  on  the  Contracting  Company  for  $4,399.60  to 
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reimburse  himself  for  the  money  he  had  directed  the 
Supply  Company  to  take  from  the  $9,300  so  to  be  re- 
ceived from  the  Tidewater  Company  and  apply  it  in 
payment  of  the  indebtedness  due  from  the  Contracting 
Company  to  the  Supply  Company,  and  the  Contract- 
ing Company  paid  the  draft, 
Lantry  suffered  a  nervous  breakdown  in  October, 

1907,  and  spent  much  of  the  time  between  that  date  and 
August  29,  1908,.  in  a  sanitarium.  He  ceased  to  be 
president  of  the   Contracting  Company  January  1, 

1908,  and  the  evidence  tends  to  show  that  he  was  un- 
able to  transact  business  between  that  date  and  August 
29th;  so  no  one  connected  with  the  Supply  Company 
other  than  Lantry  knew  before  August  30,  1908,  either 
of  the  arrangement  of  Lantry  with  the  Tidewater 
Company  under  which  the  $9,300  was  advanced  to 
Lantry,  or  of  the  arrangement  between  Lantry  and 
Marsh  for  the  collection  of  the  $9,300  by  the  Supply 
Company  from  the  Tidewater  Company,  and  Lantry 's 
direction  to  apply  $4,399.60  of  the  money  so  collected 
to  the  credit  of  the  Contracting  Company.  The  Sup- 
ply Company  made  demand  on  Lantry  for  the  pay- 
ment of  money  on  account  and  January  24,  1908, 
Trevor,  assistant  general  manager  of  the  Company, 
stated  to  John  H.  Maley,  the  personal  representative 
of  Lantry,  that  the  Supply  Company  had  no  claim 
against  the  Contracting  Company.  Soon  after  that 
time  the  officers  of  the  Supply  Company  learned  that 
Lantry  was  insolvent  and  from  that  time  the  claim 
was  made  that  the  Contracting  Company,  and  not 
Lantry,  trading  under  the  name  of  the  Lantry  Ballast 
Company,  was  indebted  to  the  Supply  Company.  T. 
T.  Kelly,  the  secretary  and  treasurer  of  the  Contract- 
ing Company,  took  charge  of  the  business  and  affairs 
of  that  Company  and  of  its  office  at  Paola,  Kansas, 
after  Lantry  ceased  to  be  president.  In  August,  1908, 
he  sent  Stephen  A.  Maley,  who  had  been  a  foreman 
for  the  Contracting  Company  in  New  Mexico  and  a 
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foreman  for  Lantry^  trading  as  the  Lantry  Ballast 
Company  in  Virginia,  to  Chicago  to  see  the  Supply 
Company  about  the  cl<dm  of  that  Company  against 
the  Contracting  Company*  August  28th  Maley  called 
on  Marshy  the  general  manager  and  treasurer  of  the 
Supply  Company  and  the  president  of  the  Interstate 
Engineering  &  Equipment  Company.  It  was  with 
Marsh  that  Lantry,  September  14,  1907,  made  the  ar- 
rangement by  which  the  Supply  Company,  acting  for 
and  representing  Lantry,  as  hAft  been  said,  received 
the  $9,300  from  the  Tidewater  Company.  Marsh  on 
cross-examination  testified  that  lie  could  not  say  that 
Lantry  did  not  direct  that  $4^9.60  out  of  the  $9,300 
received  from  the  Tidewater  Company  should  be 
credited  on  the  Contracting  Company's  account.  He 
further  testified  thai^  Eie  told  Maley  that  Lantry  had 
not  paid  $4,39Skfl(f  to  apply  on  the  Contracting  Com- 
pany'&  account.  Maley  and  Marsh  agreed  August 
28!h  that  certain  reductions  should  be  made  from  the 
claim  of  the  Supply  Company,  but  did  not  conclude 
their  examination  of  the  entire  account,  and  it  was 
arranged  that  Maley  should  return  the  next  day  to 
resume  the  examination.  When  he  returned  the  next 
morning  he  found  that  Marsh  had  been  discharged 
and  that  George  D.  Smith,  who  had  been  secretary  of 
the  Supply  Company,  was  in  charge  of  its  ofi5ce  and 
afiFairs.  Smith  refused  to  talk  with  Maley  and  took 
him  to  the  offices  of  the  Company's  attorneys,  who 
had  begun  for  the  Supply  Company  a  suit  in  attach- 
ment against  the  Contracting  Company,  in  which  was 
garnished  a  large  sum  of  money  due  from  the  Santa 
Fe  Bailroad  Company  to  the  Contracting  Company. 
It  was  then  agreed  that  the  Supply  Company  would 
allow    certain    credits    which    reduced    the    amount  • 

claimed  to  $3,817.69.  Maley  then,  with  the  knowledge 
of  Smith  and  King,  who  assisted  in  drafting  the  tele- 
gram, telegraphed  Kelly  to  send  a  draft  to  the  Supply 
Company  for  $3,817.69,  and  that  it  was  understood 
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that  the  gamishment  suit  should  be  dismissed.  On 
the  receipt  of  this  telegram  Kelly  drew  and  forwarded 
to  the  Supply  Company  liie  instrument  sued  on.  Ma- 
ley  did  not  know  where  Lantry  was  until  August  30th, 
when  he  received  a  letter  from  him  and  found  him 
at  a  hotel  in  Chicago  where  he  was  stopping  under 
the  name  of  Charles  J.  Lawler.  He  told  Lantry  that 
the  Supply  Company  found  that  Lantry  had  paid  the 
$4,399.60,  and  Lantry  then  told  him  of  the  arrange- 
ment he  made  with  Marsh  to  place  $4,399  out  of  the 
$9,300  which  Marsh  was  to  collect  for  him  from  the 
Tidewater  Company  to  the  credit  of  the  Contracting 
Company.  On  receiving  this  information  Maley  tele- 
graphed Kelly  at  Paola,  Kansas,  that  he  had  better 
take  immediate  steps  to  stop  payment  on  the  order. 
Payment  was  stopped  but  the  suit  of  the  Supply  Com- 
pany was  not  dismissed  until  May  18,  1909,  after  the 
present  suit  was  begun. 

From  the  evidence  the  jury  might  properly  find  that 
both  Marsh  and  Smith  represented  and  said  to  Maley 
that  the  Supply  Company  had  not,  on  the  order  of 
Lantry,  applied  $4,399.60,  or  any  other  sum  out  of  the 
$9,300  collected  by  the  Supply  Company  from  the 
Tidewater  Company,  on  the  amount  due  that  Com- 
pany from  the  Contracting  Company,  when  in  truth 
and  in  fact  it  had  applied  $4,399.60  of  the  $9,300  col- 
lected on  the  indebtedness  due  the  Supply  Company 
from  the  Contracting  Company,  and  that  the  Contract- 
ing Company  relied  on  the  statements  so  made  to 
Kelly  and  Maley.  It  is  true  that  the  arrangement  was 
made  by  Lantry,  the  president  of  the  Company,  and 
the  Company  therefore  had  constructive  notice  of  the 
arrangement,  but  the  doctrine  of  constructive  notice 
is  resorted  to  for  the  purpose  of  preventing  a  person 
from  doing  an  act  which  will  work  injury  to  another, 
and  cannot  be  invoked  to  charge  a  person  with  assent 
to  a  fraud  practiced  on  him. 

The  contention  of  appellee  is  that  the  jury  might 
from  the  evidence  properly  find  the  issues  joined  on 
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the  plea  that  the  instrument  sued  on  was  made  and 
delivered  under  the  erroneous  conviction  that  Lantry 
had  not  prior  thereto  paid  or  caused  to  be  paid  to  the 
plaintiff  Company  on  behalf  of  the  defendant 
$4,399.60,  when  in  fact  Lantry  had  made  such  pay- 
ment, and  also  that  the  jury  might  properly  find  for 
the  defendant  on  the  issues  joined  on  the  plea  that  the 
plaintiff  falsely  and  fraudulently,  with  intent  to  de- 
ceive the  defendant,  represented  to  it  that  Lantry  had 
not  paid  to  plaintiff  in  behalf  of  defendant  $4,399.60, 
when  in  fact  he  had  made  such  payment,  and  that  de- 
fendant relied  on  such  representation,  etc.;  and  also 
that  the  jury  might  properly  find  for  the  defendant 
on  the  issue  joined  on  the  plea  that  there  had  been 
paid  by  plaintiff  to  defendant  $4,399.60,  and  at  the 
time  when  the  instrument  sued  on  was  made  and  de- 
livered the  defendant  was  not  indebted  to  the  plain- 
tiff, and  that  the  consideration  for  said  instrument 
has  failed,  etc. 

The  first  contention  of  appellant,  that  the  decision 
on  the  former  appeal,  American  Trust  &  Sav.  Bank  v. 
Lantry  Contracting  Co.,  171  111.  App.  626,  is  conclu- 
sive on  the  parties  on  this  appeal,  is  without  merit. 
The  transcript  of  the-  record  on  the  former  appeal 
was  removed  to  the  Supreme  Court  and  has  not  been 
brought  before  us.  Lantry  died  before  the  second 
trial  and  his  testimony  on  the  former  trial  was  read 
on  the  second  trial;  but  all  the  other  witnesses  tes- 
tified on  the  second  trial,  and  there  is  nothing  in  the 
abstract  or  opinion  on  the  former  appeal  to  show 
that  the  evidence  on  the  second  trial  was  substantially 
the  same  as  on  the  first. 

The  second  contention,  that  the  merits  of  the  con- 
troversy cannot  be  inquired  into  because  the  agree- 
ment in  relation  to  the  instrument  sued  on  was  a 
compromise  agreement,  is  also  without  merit.  The  ar- 
rangement made  between  Smith  and  King  represent- 
ing the  plaintiff  and  Maley  representing  the  defendant 
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was  not  a  compromise  agreement.  Smith  and  King 
made  certain  corrections  in  the  statement  of  account 
sent  to  defendant  to  correct  errors,  and  they  refused 
to  make  allowances  that  Maley  insisted  should  be 
made,  and  denied  positively  that  the  plaintiff  had  re- 
ceived $4,399.60  from  the  Tidewater  Company  for 
Lantry  with  directions  to  place  the  same  to  the  credit 
of  the  defendant.  As  was  said  in  Mulholland  v.  Bart- 
lett,  74  111.  58-63:  **A  compromise  implies  the  yielding 
of  a  part  of  a  claim.''  There  is  nothing  of  that  kind 
in  this  case. 

Lantry,  as  has  been  said,  testified  that  he  directed 
that  the  Supply  Company  should  apply  $4,399.60  of 
the  money  that  Company  was  to  collect  for  him  from 
the  Tidewater  Company  to  the  credit  of  the  Contract- 
ing Company.  The  testimony  of  Marsh  not  only  does 
not  contradict  but,  on  the  contrary,  tends  to  corrob- 
orate the  testimony  of  Lantry.  The  $9,300  which  the 
Supply  Company  collected  from  the  Tidewater  Com- 
pany was  Lantry 's  money  and  he  had  the  right  to 
control  its  application.  There  is  no  evidence  tending 
to  show  that  Lantry  authorized  or  directed  the  Sup- 
ply Company  to  apply  any  part  of  the  $9,300  on  his 
indebtedness  to  the  Interstate  Equipment  and  En- 
gineering Company,  but  without  such  authority,  and 
in  violation  of  the  direction  of  Lantry,  the  Supply 
Company  applied  the  greater  part  of  the  $9,300  to 
payment  of  Lantry 's  indebtedness  to  the  Interstate 
Company. 

It  is  not  disputed  that  if  the  $4,399.60  had  been 
placed  by  the  Supply  Company  to  the  credit  of  the 
Contracting  Company  nothing  would  have  been  due 
from  the  Contracting  Company  to  the  Supply  Com- 
pany at  the  time  the  instrument  sued  on  was  executed. 

The  contention  of  appellant  that  the  $9,300  was  paid 
to  it  by  the  Tidewater  Company  to  pay  appellant  for 
goods  ordered  by  Lantry  of  appellant  is  not  supported 
by  the  evidence.  The  voucher  on  which  the  Tidewater 
Company  paid  the  Supply  Company  $9,300  contains 
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three  items,  amounting  to  $5,200,  which  the  evidence 
shows  Lantry  had  bought  of  the  Literstate  Equipment 
&  Engineering  Company  for  $3,850,  and  paid  for  prior 
to  September  14,  1907.  The  Supply  Company  was  not 
entitled  to  apply  any  part  of  the  $9,300  it  received 
from  the  Tidewater  Company  in  payment  of  the  arti- 
cles Lantry  bought  from  the  Interstate  Company,  first, 
because  Lantry  had  paid  for  such  articles  before  the 
Supply  Company  received  the  $9,300,  and  second,  be- 
cause no  authority  from  Lantry  to  make  such  appli- 
cation is  shown  by  the  evidence. 

We  find  no  reversible  error  in  the  instructions,  and 
we  cannot  say  that  the  verdict  is  so  manifestly  against 
the  evidence  as  to  warrant  a  reversal  of  the  judgment, 
and  it  will  be  affirmed. 

'Affirmed* 


Albert  Kozak^  Appellee^  y.  Western  Iron  Company  et 

al.^  Appellants. 

Gen.  No.  19,881.  (Not  to  be  reported  in  fnlL) 

Appeal  from  the  Superior  Gourt  of  Gook  county;  the  Hon.  Chablbb 
A.  McDonald,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1913.  Reyereed  and  remanded.  Opinion  filed  October  13, 
1914. 

Statement  of  the  Case. 

Action  by  Albert  Kozak  against  Western  Iron  Com- 
pany, Joseph  Ulrich,  Carrie  Ulrich  and  others  to 
recover  damages  for  personal  injuries  sustained  by 
plaintiff  by  falling  from  a  scaffold  supported  by  tres- 
tles in  a  street.  The  accident  was  caused  by  a  wheel 
of  a  wagon  striking  one  of  the  trestles.  To  reverse 
a  judgment  against  the  defendants,  Western  Iron  Com- 
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pany,  Joseph  Ulrich  and  Carrie  Ulrich,  said  defend- 
ants appeal. 

Joel  0.  Cablson,  for  appellants. 

Fbakk  S.  Bttbgess  and  Edwabd  Mahbb,  for  appellee. 

Mb.  Justiob  Bakeb  delivered  the  opinion  of  the 
court. 

Abstraet  of  the  Decision. 

JuDOMBNT,  I  193^ — When  foint  judgment  cannot  he  sustained.  A 
Judgment  against  Joint  defendants  cannot  be  sustained  where  the 
eyidence  is  insufficient  to  sustain  a  verdict  against  one  of  the  de- 
fendants. 


Boy  Priekett  by  John  W.  Priekett^  Appellee,  y.  Sarah 

Pardridge  et  al..  Appellants. 

Gen.  No.  19,847. 

1.  Lardlobd  and  tenaiit,  S  230^ — when  owners  not  Uahle  for 
injury  to  child  of  tenant  l>y  failing  from  roof.  Where  a  child  of  a 
tenant  went  upon  the  roof  of  a  three^tory  tenement  building  and 
in  attempting  to  Jump  from  it  to  the  roof  of  an  adjoining  building 
fell  and  was  injured,  held  that  the  owners  of  the  buildings  were 
not  liable  on  the  theory  that  they  owed  to  the  tenants  and  their 
families  the  duty  to  exercise  care  to  keep  the  roof  in  a  reasonably 
safe  condition,  it  appearing  that  there  were  steps  leading  to  the 
roof  and  that  the  roof  was  used  by  the  tenants  for  drying  clothes, 
but  it  not  appearing  that  the  owners  had  knowledge  that  children 
went  upon  the  roof,  or  that  the  roof  was  used  as  a  playground  or 
breathing  place  by  the  inyitation  or  with  the  knowledge  and  consent 
of  the  owners. 

.  2.  Nbquoengb,  I  45^ — when  owners  of  Imilding  not  liable  on 
theory  of  maintaining  dangerous  roof  attractive  to  children.  Where 
a  child  went  upon  the  roof  of  a  three-story  tenement  building  and 

•See  miMto  NoCm  Msott^  Tela.  XI  to  XY.  and  OomnlaClTo  Qiuttioriy, 
Die  sad  MBtiwi  Bunber. 
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in  attempting  to  jump  from  it  to  the  roof  of  an  adjoining  building 
fell  and  was  injured,  held  that  the  OA^ners  of  the  buildings  were  not 
liable  on  the  theory  that  the  roof  was  a  dangerous  thing  attractive 
to  children,  for  the  reason  that  the  roof  was  not  so  located  as  to 
attract  children  from  a  street  or  other  public  place,  and  for  the 
further  reason  that  neither  the  roof  nor  anything  connected  with 
it  was  the  proximate  cause  of  the  injury. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  John 
P'.  McGooRTY,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1913.  Reversed  with  finding  of  fact.  Opinion  filed  October 
13,  1914.    Rehearing  denied  October  28,  1914. 

John  S.  Hummer,  for  appellants;  James  E.  Mo- 
Grath,  of  counsel. 

Alexander  H.  Heyman,  for  appellee;  Francis  W. 
Walker,  of  counsel. 

Mr.  Justice  Baker  delivered  the  opinion  of  the 
court. 

Plaintiff,  a  child  four  years  old,  went  on  the  roof 
of  the  three-story  tenement  house  number  167  West 
Superior  street  and  attempted  to  jump  from  the  roof 
across  a  court  four  and  a  half  feet  wide  to  the  roof 
of  number  165,  and  in  so  doing  fell  and  was  injured. 
The  defendants  owned  and  were  in  control  of  the 
buildings  numbers  167. and  165,  and  also  of  a  four- 
story  tenement  house  fronting  on  Wells  street  and 
extending  back  to  the  side  of  the  building  number 
167  Superior  street.  Plaintiff  in  an  action  of  tort  for 
negligence  recovered  a  judgment  for  eighty-five  hun- 
dred dollars,  to  reverse  which  the  defendants  prose- 
cute this  appeal. 

The  parents  of  plaintiffs  occupied,  under  a  verbal 
lease  from  defendants,  rooms  in  the  basement  of  the 
building  number  167  Superior  street.  At  the  rear  of 
the  building  fronting  on  Wells  street  and  along  the 
side  of  the  building  No.  167  Superior  street  was  a  stair- 

*Sce  nilnoifl  Notes  Digest,  VoIb.  XI  to  XV.  and  Cumulative  Quarterly,  same 
topic  and  section  number. 
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way  which  led  to  the  roof  of  167  Superior  street.  The 
tenants  in  the  buildings  were  accustomed  to  take 
clothes  up  the  stairway  and  hang  them  on  lines  on  the 
roof  of  number  167.  Near  the  top  of  the  stairway 
was  a  gate  which  was  fastened  with  a  hook  and  staple, 
but  in  the  gate  was  a  hole  through  which  plaintiff 
could  thrust  his  arm  and  unfasten  the  hook  and 
through  which  he  could  pass.  A  girl  living  at  number 
165  carried  a  basket  of  clothes  up  the  stairway  onto 
the  roof  of  number  167.  She  saw  the  plaintiff  un- 
fasten the  hook,  told  him  to  go  downstairs,  but  he  pro- 
ceeded through  the  gate  onto  the  roof  near  the  court. 
She  told  him  again  to  go  downstairs,  but  he  climbed 
on  the  coping  at  the  edge  of  the  roof  and  saying, 
** Watch  me  jump,"  attempted  to  jump  across  the  open 
space  and  fell  to  the  bottom  of  the  court,  a  distance 
of  about  forty-five  feet. 

If  the  plaintiff  was  a  trespasser  on  the  roof  then  the 
defendants  owed  no  duty  to  him  to  keep  the  roof  in 
safe  condition.  But  if  the  roof  was  used  by  the  ten- 
ants as  a  breathing  place,  a  place  for  rest,  recreation 
and  play  by  the  express  or  implied  inducement  or  wish 
of  the  defendants,  in  other  words,  by  their  invitation, 
then  the  defendants  owed  to  the  tenants  and  their 
families  the  duty  to  exercise  reasonable  care  to  keep 
the  roof  in  reasonably  safe  condition. 

That  some  of  the  tenants  were  in  the  habit  of  hang- 
ing clothes  to  dry  on  the  roofs  was  known  to  the  de- 
fendants, but  no  permission,  express  or  implied,  was 
given  to  any  of  the  tenants  to  make  any  other  use  of 
the  roof.  There  is  evidence  that  boys  went  on  the 
roof,  played  there  and  threw  pebbles  on  persons  pass- 
ing along  the  street,  but  no  evidence  that  the  de- 
fendants or  any  of  them  had  any  knowledge,  actual  or 
constructive,  that  children  ever  went  on  the  roof  to 
play  or  for  any  other  purpose.  It  is  shown  by  the 
evidence  that  some  of  the  tenants,  when  they  saw  boys 
playing  on  the  roof,  drove  them  down.     Plaintiff's 
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father  testified  that  he  had  driven  boys  down  from 
the  roof,  and  his  mother  testified  that  she  had  often 
done  so,  *'for  fear  that  they  wonld  get  my  little  boy 
up  there'';  that  she  hung  her  clothes  on  the  roof  when 
she  first  lived  in  the  building,  but  quit  on  account  of 
her  children. 

Passing  for  the  present  the  question  whether  the 
facts  bring  the  case  within  the  doctrine  of  the  *' turn- 
table'' or  *' attractive  nuisance"  cases  under  which  it 
is  held  that  the  maintenance  of  a  dangerous  thing  at- 
tractive to  children  under  certain  circumstances  may 
amount  to  an  invitation  to  them,  so  that  they  cannot 
be  regarded  as  voluntary  trespassers,  we  do  not  think 
that  from  the  facts  proved  the  jury  might  properly 
draw  the  inference  that  any  of  the  tenants  used  the 
roof  as  a  playground  or  breathing  place  by  the  invi- 
tation or  with  the  knowledge  or  consent  of  the  de- 
fendants, or  that  the  defendants  were  guilty  of  an 
actionable  breach  of  duty  to  the  plaintiff  in  failing 
to  keep  the  roof  in  safe  condition  for  a  child  of  his 
age  to  go  on. 

It  remains  to  consider  whether  the  judgment  can 
be  sustained  under  the  doctrine  of  the  ** turntable"  or 
** attractive  nuisance"  cases.  The  rules  in  such  cases 
are  very  fully  stated  in  McDermott  v.  Burke,  256  HI. 
401.  In  that  case  it  was  held  that  the  owner  or  occu- 
pant of  private  grounds  is  under  no  obligation  to  keep 
them  in  any  particular  condition  to  promote  the  safety 
of  trespassers,  bare  licensees  or  others  who  come  upon 
them  without  any  express  or  implied  invitation;  and 
this  general  rule  applies  equally  to  adults  and  chil- 
dren; that  in  Illinois  if  the  owner  or  occupant  of 
premises  leaves  a  dangerous  machine  or  thing  exposed 
under  such  conditions  that  it  may  reasonably  be  an- 
ticipated that  children  of  such  tender  age  as  to  be 
incapable  of  exercising  proper  care  for  their  safety 
may,  by  their  own  instincts,  be  attracted  to  the  dan- 
gerous thing  and  thereby  injured,  he  will  be  liable  for 
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such  injury;  that  it  is  a  necessary  element  of  the  lia- 
bility of  the  owner  of  premises  for  "kn  injury  to  a 
child  playing  with  a  dangerous  appliance,  that  the 
appliance  be  such  a  thing  as  the  owner  might  reason- 
ably anticipate  would  be  attractive  to  children  and  be 
so  located  as  to  attract  them  from  the  public  street 
or  some  public  place  where  they  had  a  right  to  be, 
and  he  is  not  liable  for  maintaining  a  dangerous  thing 
for  his  own  use  which  could  only  be  found  by  children 
going  upon  the  premises  as  trespassers ;  that  another 
essential  condition  to  liability  is  that  the  attractive 
thing  or  something  inseparably  connected  with  it  must 
be  the  proximate  cause  of  the  injury.  Seymour  v. 
Union  Stock  Yards  <6  Trtmsit  Co.,  224  El.  579. 

In  the  McDermott  case,  siiprGf  the  attractive  thing 
was  a  sand  pile,  but  that  was  not  dangerous  and 
caused  no  injury.  The  injury  was  caused  by  the  plain- 
tiff leaving  the  sand  pile  and  going  fourteen  feet  away 
to  a  hoisting  appliance  in  which  a  cable  passed  under 
a  sheave  and  placing  his  hand  on  the  cable,  whereby 
his  hand  came  between  the  cable  and  sheave,  and  it 
was  held  the  sand  pile  was  not  the  proximate  cause 
of  the  injury.  In  the  Seymour  case,  supra,  the  at- 
tractive thing  was  a  pile  of  clay  alongside  of  a  rail- 
road track.  The  plaintiff,  a  child,  went  on  the  pile 
to  play.  While  playing  there  he  was  in  no  danger, 
but  he  quit  playing  with  the  clay  and  began  to  run 
alongside  of  a  passing  train,  touching  the  cars,  and 
fell  under  a  car  and  was  injured,  and  it  was  held  that 
the  proximate  cause  of  the  injury  was  the  conduct  of 
the  plaintiff  in  placing  his  hands  upon  and  running 
alongside  of  the  cars.  In  this  case  the  injury  was 
proximately  caused  by  the  act  of  the  plaintiff  in  jump- 
ing from  the  roof.  In  Kansas  City,  Ft.  S.  d  M.  R.  Co. 
V.  Matson,  68  Kan.  815,  the  plaintiff  was  shaken  by  a 
passing  train  from  a  pile  of  wood  alongside  of  a  rail- 
road track,  and  it  was  held  that  he  could  recover.  The 
Seymour  case  is  distinguished  from  that  case  by  Mr. 
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Chief  Justice  Scott  in  the  opinion,  on  the  ground  the 
pile  of  wood  was  so  located  that  in  yielding  to  its 
allurements  the  child,  without  such  intervention  of 
another  element  as  breaks  the  relation  of  cause  and 
effect,  is  brought  directly  in  contact  with  danger  from 
some  independent  source  which  occasions  the  injury. 

In  this  case^  it  cannot  be  said  that  the  stairw^ay  was 
alluring,  and  it  is  not  alleged  to  be  alluring.  The  most 
favorable  view  that  can  be  taken  of  the  declaration  is 
that  it  alleges  that  the  roof  was  alluring  and  there- 
fore the  defendants  should,  by  means  of  a  gate  or  door 
through  which  children  could  not  pass,  have  prevented 
children  from  going  on  the  roof.  But  the  roof  was 
not  near  the  street,  but  three  stories  above  it  and 
could  only  be  reached  from  the  street  by  climbing 
three  flights  of  stairs.  The  evidence  also  fails  to 
prove  what  is  held  in  McDermott  v.  Burke,  supra,  to 
be  a  necessary  element  of  liability,  viz.,  that  the  dan- 
gerous thing  must  be  so  located  as  to  attract  children 
from  the  street  or  some  public  place  where  they  may 
be  expected  to  be.  In  St.  Louis,  Y.&T.  E.  Co.  v.  Bell, 
81  111.  76,  cited  with  approval  in  McDermott  v.  Burke, 
it  is  held  that  when  the  turntable  was  not  near  a  pub- 
lic street,  nor  in  a  place  where  the  public  were  in  the 
habit  of  passing,  the  defendant  was  not  liable  for  in- 
juries to  a  child  received  in  playing  on  such  turntable. 

Our  conclusion  on  a  careful  review  of  the  evidence 
is  that  the  facts  proved  do  not  bring  the  case  within 
the  doctrine  of  the  *' turntable''  or  *' attractive 
nuisance"  cases  as  announced  by  the  Supreme  Court 
of  this  State,  and  that  the  evidence  fails  to  show  a 
right  of  action  in  the  plaintiff  against  the  defendants. 
For  the  reason  indicated  the  judgment  of  the  Circuit 
court  is  reversed. 

Judgment  reversed  with  finding  of  fact. 

Finding  of  fact. — The  court  finds  as  a  fact  that  the 
evidence  in  the  record  in  this  case  fails  to  show  that 
the  defendants  were  guilty  of  any  negligence  which 
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caused  or  contributed  to  the  injury  of  plaintiff  for 
which  he  recovered  in  this  case. 


In  the  Matter  of  the  Estate  of  James  M.  Jennings,  De- 
ceased. 

On  appeal  of  James  P.  Jennings,  Appellant,  r.  James 
P.  Jennings,  Administrator  et  al..  Appellees. 

een.  No.  19,890.    (Not  to  he  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Jesss 
A.  Baldwin,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1913.    Dismissed.    Opinion  filed  October  13,  1914. 

Statement  of  the  Case. 

Appeal  by  James  P.  Jennings  to  the  Circuit  Court 
from  an  order  of  the  Probate  Court  disallowing  and 
dismissing  his  claim  against  the  estate  of  his  father, 
J.  M.  Jennings,  deceased.  On  May  3, 1913,  the  Circuit 
Court  entered  an  order  dismissing  the  appeal.  The 
claimant  on  May  7,  1913,  filed  a  motion  to  vacate  the 
order  of  May  3rd  but  no  such  motion  was  in  the  rec- 
ord. On  May  27th,  a  day  of  the  next  term  of  court, 
an  order  was  entered  that  the  record  be  amended 
rnrnc  pro  tunc  as  of  May  7th  to  show  the  motion  to 
vacate  the  order  dismissing  the  appeal  and  for  leave 
to  file  a  new  appeal  bond,  and  that  such  motion  was 
continued;  that  such  motion  was  denied  and  an  sp- 
peal  to  the  Appellate  Court  prayed  by  claimant  and 
allowed  on  his  filing  a  bond. 

The  bond  was  filed  and  a  motion  to  dismiss  the  ap- 
peal was  reserved  to  the  hearing. 

John  A.  Bloomingston,  for  appellant. 

Thomas  G.  O'Hare,  for  appellees. 
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Ms.  Justice  Bakeb  delivered  the  opinion  of  tho 
court. 

Abstract  of  the  Beelslon. 

Appeal  ahd  kbbob,  9  934* — iohat  must  he  shown  when  record  it 
amended  after  term.  Where  the  Circuit  Court  at  Its  next  temr 
enters  an  order  nunc  pro  tune  to  make  the  record  of  the  preceding; 
term  show  a  motion  made  to  vacate  a  judgment  that  the  motion 
was  denied,  etc.,  and  that  an  appeal  was  allowed,  the  appeal  will  be 
dismissed  where  it  neither  appears  in  the  bill  of  exceptions  nor  the 
clerk's  record  that  there  was  any  minute,  memoranda  or  memorial 
paper  before  the  court  to  amend  by. 


In  re  Estate  of  Peter  Therens,  Deceased. 
On  appeal  of  Clement  Therens  et  al.,  Appellants,  t. 
Cecelia  M.  Therens,  Administratrix,  Appellee. 

een.  No.  19,919. 

1.  BxEOUTOBs  AHD  ADMiNiBTSATOBS,  9  428* — right  of  defendant  not 
served  to  vacate  decree  to  «eZI  land  for  paym.ent  of  dehts.  Section 
19  of  the  Chancery  Act,  J.  ft  A.  1  899,  giTin^f  a  defendant  not  served 
three  years  within  which  to  vacate  a  decree  against  him,  is  not 
applicable  to  a  petition  by  an  administratrix  to  sell  land  for  the 
payment  of  debts. 

2.  ExECUTOBS  Am)  ADMINI8TBAT0B8,  9  458* — right  of  redemption. 
There  is  no  right  of  redemption  from  a  sale  made  on  a  petition  by 
an  administrator  to  sell  land  to  pay  debts. 

3.  Pbocess,  9  41* — right  to  service  hy  copy  of  Htt.  In  a  proceed- 
ing by  an  administrator  to  sell  land  to  pay  debts,  service  cannot  be 
made  on  a  defendant  by  copy  of  the  bill  as  in  chancery. 

Appeal  from  the  Probate  Court  of  Cook  county;  the  Hon.  Csabus 
8.  Cutting,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1913.    Affirmed.    Opinion  filed  October  13,  1914. 

Bradley,  Haepbb  &  Eheim,  for  appellants. 
HoLDOM,  Maniebbb  &  Pbatt,  for  appellee. 


•See  nilnele  Notei  IMgeet,  Voli.  ZI  to  XV,  Mid  OomulAttTe  Onarteilr, 
teple  And  eeetten  Bnmber. 
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Mb.  Justice  Baeeb  delivered  the  opinion  of  the 
court. 

Appellants,  defendants  to  a  petition  by  appellee  as 
administratrix  to  sell  the  real  estate  of  her  intestate, 
who  were  served  by  publication,  but  who  claim  that 
they  did  not  in  fact  get  the  notice  which  the  law  pro- 
vided should  be  mailed  to  them,  filed  their  petition 
in  the  Probate  Court  three  days  less  than  three  years 
after  the  decree  of  sale  was  entered,  praying  for  leave 
to  answer  the  petition  of  the  administratrix.  On  mo- 
tion of  the  administratrix  the  petitions  were  stricken 
from  the  files,  and  from  such  order  tiiis  appeal  is 
prosecuted. 

The  contention  of  appellants  is  that. because  section 
101  of  the  Administration  Act  (J.  &  A.  TI150)  provides 
that,  '^the  practice  in  such  cases  shall  be  the  same  as 
in  cases  in  chancery,^'  the  proceedings  by  the  admin- ^ 
istratrix  to  sell  real  estate  was,  in  effect,  a  suit  or 
proceeding  in  chancery,  and  the  provisions  of  section 
19  of  the  Chancery  Act  (J.  &  A.  ^  899),  that  when  a 
defendant  to  such  suit  or  proceeding  has  not  had 
notice  thereof  he  may  within  three  years  petition  to 
be  heard  touching  the  matter  of  such  decree,  etc.,  are 
applicable  to  such  petition. 

With  this  contention  we  are  unable  to  concur.  The 
proceeding  to  sell  real  estate  is  a  purely  statutory 
proceeding  and  governed  by  the  provisions  of  the  Ad- 
ministration Act.  That  act  contemplates  a  sale  within 
the  one  year  allowed  for  the  payment  of  debts.  From 
such  a  sale  there  is  no  right  of  redemption,  while  there 
is  a  right  to  redeem  from  a  sale  under  a  decree  of  fore- 
closure for  the  payment  of  money,  or  the  enforce- 
ment of  a  mechanic's  lien.  In  chancery,  service  may 
be  made  by  copy  of  bill,  but  not  in  a  proceeding  to 
sell  real  estate  to  pay  debts  xmder  the  Administration 
Act. 

We  think  the  Probate  Court  properly  held  that  sec- 
tion 19  of  the  Chancery  Act  could  not  be  read  into  or 
held  to  be  a  part  of  the  Administration  Act,  and  that 
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the  petition  of  appellants  was  properly  stricken  from 
the  files,  and  the  order  appealed  from  is  affirmed. 

Affirmed. 


Tony  Shoeman,  Defendant  in  Error,  v.  Temple  Safety 
Deposit  Yanlts  and  North  Side  State  Sayings  Bank^ 
Plaintiffs  in  Error. 

Gen.  No.  19,605. 

1.  Bailment,  §  !♦ — when  relation  is  created  J>y  renting  safe  de- 
posit  box:  Where  a  corporation  engaged  In  renting  safe  deposit 
boxes  rents  such  a  box  to  a  party,  the  relation  of  bailor  and  bailee 
ariseB. 

2.  Safe  detosff  companies,  §  1* — degree  of  care  required.  A 
bailee  depositary  for  hire,  engaged  in  the  renting  of  safe  deposit 
boxes,  is  bound  to  exercise  ordinary  care  for  the  preservation  of 
property  intrusted  to  it. 

3.  Safe  deposit  companies,  §  !♦ — degree  of  care  required.  The 
ordinary  care  exacted  of  a  corporation  engaged  in  renting  safe 
deposit  boxes  is  such  care  as  prudent  men  take  of  their  own  prop- 
erty. 

4.  Safe  deposit  companies,  §  1* — when  evidence  insufficient  to 
charge  company  with  negligence.  Evidence  held  insufficient  to 
charge  with  negligence  a  corporation  engaged  in  the  renting  9f 
safe  deposit  boxes,  where  plaintiff  sought  recovery  for  a  thousand 
dollar  bill  alleged  to  have  disappeared  from  his  rented  box. 

5.  Evidence,  §  23* — right  to  l>ase  presumption  upon  a  presump- 
tion, A  conclusion  cannot  be  drawn  by  indulging  in  a  pre- 
sumption  based  upon  another  presumption. 

6.  Evidence,  §  477  ♦ — what  essential  to  justify  inference  from 
facts.  To  justify  an  inference  from  facts,  such  facts  must  be  es- 
tablished by  direct  evidence  and  not  upon  a  presumption. 

7.  Safe  deposit  companies,  §  1* — degree  of  care  required.  A 
corporation  engaged  in  the  renting  of  safe  deposit  boxes  is  not 
required  to  pn^ve  a  condition  of  perfect  safety  in  the  management 
of  its  vault. 

8.  Safe  deposit  companies,  9  1* — degree  of  care  required.     In 

•See  Illinois  Notes  Difrest,  Vols.  XI  to  XV,  and  Cnmnlatlvo  Quarterly,  same 
topic  and  section  number. 
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an  action  to  recover  damages  for  failure  to  keep  property  safe  In 
a  deposit  box.  It  is  erroneous  to  submit  the  cause  to  the  Jury  on 
the  theory  that  unless  the  depositary  proved  its  safe  deposit  boxes 
absolutely  impregnable  it  should  be  held  negligent,  since  it  was 
bound  to  use  only  ordinary  care. 

9.  Judgment,  §  206* — when  judgment  against  joint  defendants 
cannot  he  sustained.  Where  negligence  is  shown  as  against  one 
defendant  only,  a  judgment  rendered  jointly  against  such  de- 
fendant and  a  codefendant  is  erroneous. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph 
Sabatu,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1913.  Reversed  with  finding  of  fact  Opinion  filed  October  13, 
1914. 

Pam  &  HuRD,  for  plaintiffs  in  error;  Burrell  J. 
Cramer,  of  counsel. 

Harris  F.  Williams,  for  defendant  in  error ;  Eldon 
M.  VoTAw  and  W.  Scott  Hodges,  of  counsel. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the 
court. 

Plaintiff  rented  a  safety  deposit  box  in  the  vaults  of 
the  defendant,  Temple  Safety  Deposit  Vaults,  a  cor- 
poration, lie  brought  suit  to  recover  damages  for  the 
alleged  failure  of  defendants  to  keep  safe  certain  prop- 
erty deposited  in  said  box  by  plaintiff,  namely  a  one 
thousand  dollar  bill.  He  had  judgment,  which  defend- 
ants seek  to  have  reversed. 

The  Temple  Safety  Deposit  Vaults  is  a  corporation 
engaged  in  renting  safety  deposit  boxes,  and  plaintiff 
rented  such  a  box.  The  relation  between  the  parties 
was  that  of  bailor  and  bailee.  As  such  bailee,  or  de- 
positary for  hire,  defendant  was  bound  to  exercise  or- 
dinary care  for  the  preservation  of  plaintiff's  property 
intrusted  to  it.  Ordinary  care  in  such  a  case  is  such 
care  as  prudent  men  take  of  their  own  property.    Bau- 

man  v.  National  Safe  Deposit  Co.,  124  111.  App.  419; 

- 

*Hee  Illinois  Noteii  Digest,  Vols.  XI  to  XV,  and  Camulative  Qaartorly,  same 
topic  and  wctlon  number. 
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Mayer  v.  Brensinger,  180  111.  110;  National  Safe  De- 
posit Co.  V.  Stead,  250  HI.  584.  Plaintiff  says  that  on 
or  about  January  11, 1911,  there  was  in  the  box  a  one 
thousand  dollar  bill  which  he  had  previously  placed 
therein ;  that  when  he  next  had  occasion  to  go  to  the 
box,  which  was  on  or  about  January  31, 1911,  this  bill 
was  not  in  the  box.  In  his  statement  of  claim  plaintiff 
charges  that  it  was  stolen  by  someone  an  agent  or 
employee  of  the  defendants,  or  someone  acting  in  col- 
lusion with  an  agent  or  employee,  or  one  given  access 
to  the  box  through  the  carelessness  and  neglect  of  an 
agent  and  employee.  The  negligence  charged  is  that 
defendants  employed  incompetent,  indiscreet  and  dis- 
honest persons  to  guard  the  safety  deposit  boxes  and 
vaults.  It  is  sought  to  prove  this  charge  of  negligence 
by  showing  the  following  facts ;  Each  box  was  fitted 
with  a  lock  to  which  there  were  three  keys.  One  key 
was  known  as  a  master  key  and  remained  always  in 
possession  of  someone  in  charge  of  the  vaults ;  the  other 
two  keys,  which  were  duplicates,  were  in  the  possession 
of  the  customer,  unless  the  box  was  not  rented.  We  do 
not  think  it  necessary  to  advert  to  the  evidence  con- 
cerning the  security  of  the  vaults  and  boxes  from 
burglary.  The  evidence  shows  that  protection  in  this 
respect  wa«  entirely  adequate.  It  also  was  clearly 
shown  that  after  a  box  was  rented  it  could  not  be  un- 
locked except  with  the  master  key  and  one  of  the  cus- 
tomer's keys  operating  at  the  same  time. 

The  issue  seems  to  center  around  the  provision  made 
for  the  keeping  of  keys  before  boxes  were  delivered  to 
customers.  It  appears  that  these  keys  were  kept  in  a 
wooden  cupboard  in  the  vault;  that  this  cupboard  was 
under  lock  and  key  and  the  key  to  it  was  kept  on  the 
keyring  along  with  the  master  key,  and  this  ring  was 
kept  right  over  the  desk  where  the  employees  sat.  Only- 
the  employees  could  get  the  keyring.  The  men  having 
to  do  with  the  vault  were  a  Mr.-Weilbrenner,  secretary 
and  manager  of  the  vaults,  a  Mr.  Lipky,  assistant 
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cashier  of  the  defendant  North  Side  State  Savings 
Bank,  and  Boulivant  and  Millmore,  the  latter  two  clerks 
who  were  particularly  assigned  to  take  care  of  the 
vaults.  No  attempt  is  made  to  throw  even  suspicion 
on  Messrs.  Weilbrenner,  Lipky  or  Millmore^  but  in 
argument  plaintiff 's  counsel  would  seem  to  wish  to  have 
it  thought  that  Boulivant  might  have  been  in  some  way 
responsible  for  the  loss  of  the  money.  Without  going 
into  detail,  it  is  suflScient  for  us  to  say  that  the  evidence 
clearly  shows  that  there  was  no  negligence  in  the  matter 
of  investigating  Boulivant  *s  record  prior  to  his  em- 
ployment by  the  defendant,  and  that  there  was  nothing 
in  that  record  which  should  cause  the  defendant  to 
suspect  him  of  any  incompetency  or  dishonesty.  As 
was  customary,  he  was  required  to  give  a  surety  com- 
pany bond  in  the  sum  of  one  thousand  dollars. 

From  the  facts  concerning  the  method  of  keeping 
keys  to  boxes  before  they  Were  delivered  to  customers, 
plaintiflF  attempts  to  deduce  the  theory  that  some  one 
of  these  employees,  at  a  time  prior  to  October,  1910, 
the  date  the  box  was  rented  to  plaintiff  and  the  keys 
delivered  to  him,  took  the  keys  from  the  wooden  cup- 
board and  had  a  duplicate  made,  and  that  this  dishonest 
employee  then  returned  the  keys  to  the  cupboard,  re- 
taining the  extra  duplicate ;  that  between  January  11th 
and  January  31st,  surreptitiously,  by  the  use  of  the 
master  key  and  the  extra  duplicate  key, .this  employee 
opened  the  box  and  stole  from  it  the  one  thousand  dol- 
lar bill. 

While  this  is  an  ingenious  and  in  some  respects  a 
plausible  theory,  it  does  not  attain  to  the  dignity  of 
proof.  There  is  no  direct  evidence  that  any  employee 
took  the  money  from  the  box.  If  we  accept  as  true  the 
statement  of  plaintiff  that  when  he  closed  the  box  on 
January  11th  the  money  was  therein,  and  that  it  was 
not  there  on  January  31st,  and  that  plaintiff  had  not 
between  th^se  dates  opened  the  box,  there  might  be  a 
presumption  that  an  employee  opened  the  box  and  took 
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the  money.  Based  upon  this  presumption  it  is  not 
unreasonable  to  indulge  in  the  further  presumption 
that  the  employee  gained  access  to  the  box  through  the 
scheme  suggested  by  plaintiff.  On  the  other  hand,  if 
we  reverse  the  argument  and  from  the  fact  of  the 
accessibility  of  the  keys  before  delivery  to  a  customer, 
presume  that  an  employee  procured  an  extra  duplicate 
key,  we  might  presume  that  the  box  was  opened  through 
the  use  of  such  a  duplicate  key  in  the  hands  of  a  dis- 
honest employee.  In  either  line  of  reasoning  we  reach 
our  conclusion  only  by  indulging  in  a  presumption 
based  upon  another  presumption.  **No  inference  of 
fact  should  be  drawn  from  premises  which  are  un- 
certain. Facts  upon  which  an  inference  may  legiti- 
mately rest  must  *  *  *  be  established  by  direct 
evidence  as  if  they  were  the  very  facts  in  issue;  one 
presumption  cannot  be  based  upon  another  presump- 
tion." 16  Cyc.  1051.  It  follows,  therefore,  that  the 
evidence  concerning  the  accessibility  of  the  keys  avails 
nothing,  whether  it  be  considered  as  a  conclusion  of 
fact  tending  to  establish  negligence,  or  as  a  probative 
step  towards  the  conclusion  that  an  employee  took  the 
money.  The  defendant  was  not  obliged  to  prove  a 
condition  of  perfect  safety  in  the  management  of  the 
vault,  and  certainly  not  a  condition  beyond  any  possi- 
ble speculative  theory  of  insecurity.  The  case  should 
not  have  gone -to  the  jury  upon  the  theory  that  unless 
the  defendant  proved  its  deposit  boxes  to  be  absolutely 
impregnable  it  would  be  held  negligent.  As  we  have 
said,  the  defendant  was  bound  to  use  only  ordinary 
care,  and  the  evidence  shows  beyond  any  question  that 
such  a  degree  of  care  was  exercised. 

There  is  no  evidence  whatever  that  the  codefendant, 
North  Side  State  Savings  Bank,  a  corporation,  was  in 
any  way  responsible  for  the  management  of  the  vaults 
in  question,  so  that  even  if  negligence  on  the  part  of 
the  Temple  Safety  Deposit  Vaults  should  be  shown,  a 
judgment  jointly  against  it  and  the  bank  would  be 
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erroneous ;  but,  as  we  have  indicated,  the  plaintiff  has 
failed  to  prove  his  charge  of  negligence  against  the 
Temple  Safety  Deposit  Vaults,  a  corporation,  and  the 
judgment  will  be  reversed. 

Reversed  with  finding  of  fact. 
Finding  of  fact. — We  find  from  the  evidence  that 
defendants  were  not  negligent  in  manner  and  form  as 
charged  in  plaintiff's  statement  of  claim  herein. 


H«  A.  Fleckles  for  use  of  A.  C.  Oreenbaum,  Defendant 
in  Error^  v.  General  Film  Company,  Plaintiff  in 
Error. 

Oen.  No.  19,720.  (Not  to  be  reported  in  fnll.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Thomas 
F.  ScuixT,  Judge,  presiding.  Heard  in  this  court  at  the  October 
teriDf  1913.    Affirmed.     Opinion  filed  October  13,  1914. 

Statement  of  the  Case. 

H.  A.  Fleckles,  sning  for  the  nse  of  A.  C.  Greenbanm, 
secnred  a  judgment  against  General  Film  Company, 
a  corporation,  which  filed  a  petition  to  vacate  the  same. 
By  order  of  court,  the  petition  was  stricken  from  the 
files.  Defendant  corporation  sued  out  a  writ  of  error 
to  review  the  original  judgment  and  the  action  of  the 
trial  judge  in  striking  the  petition. 

BiGHABD  J.  CooNBY  and  John  A.  Vbbhobvbk,  for 
plaintiff  in  error ;  Zimmerman  &  Mtebs,  of  counsel. 

Bui)OLPH  Fbaneenstein,  for  defendant  in  error. 

Mb.  Justicb  MgSxjbbly  delivered  the  opinion  of  the 
court 

ToL  cf.Tirrg  11 
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WaitkuB  y.  Olszewski,  189  111.  App.  322. 

Abstract  of  the  Decision. 

1.  MumciPAL  Court  of  Chicago,  9  26* — what  eaaential  to  pre- 
serve questions  for  review.  Where  no  statement  of  facts,  sten- 
ographic report  or  bill  of  exceptions  was  tendered  or  presented  to  the 
trial  court  to  preserve  a  petition  to  vacate  a  judgment  in  the 
Municipal  Court,  or  any  evidence  that  might  have  been  heard  by 
the  court  in  considering  the  petition,  or  its  action  on  the  petition, 
there  remains  nothing  of  record  for  review  by  an  Appellate  Court 

2.  Appeal  and  ebbob,  9  800* — when  motion  must  be  incorporated 
in  the  hill  of  exceptions.  A  clerk  of  a  court  of  record  cannot 
make  a  written  motion  part  of  the  record  by  copying  it  into  the 
transcript 

3.  Appeal  and  ebbob,  9  300* — what  must  he  incorporated  in  the 
hill  of  exceptions.  A  motion  upon  a  petition  to  vacate  a  Judgment 
does  not  become  a  part  of  the  record  for  the  purpose  of  error  or 
appeal  unless  it  is  made  so  by  the  bill  of  exceptions. 

4.  Municipal  Coubt  of  Chicago,  9  6* — when  judicial  notice  wiU 
not  he  taken  of  the  rules  hy  an  Appellate  Court,  The  Appellate 
Court  cannot  Judicially  know  what  the  rules  of  the  Municipal 
Court  of  Chicago  require. 


Anton  WaitknSy  Appellee,  y*  Anton  Olszewski,  Appel- 
lant. 

Oen.  No.  19,786.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  County  Court  of  Cook  county;  the*  Hon.  W.  F. 
Slateb,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1913.  Affirmed.  Opinion  filed  October  13,  1914.  Rehearing  de- 
nied October  27,  1914. 

Statement  of  the  Case. 

Action  by  Anton  Waitkns  against  Anton  Olszewski 
upon  the  common  counts  to  recover  the  value  of  labor 
and  materials  furnished  in  connection  with  a  building 
owned  by  the  defendant.  Judgment  was  entered 
against  the  defendant,  who  appeals. 

•See  nilnol*  Notei  Dlsett,  Toll.  ZI  to  XT,  and  CmniilatlTo  Qvartorly, 
toplo  And  Motion "^^ 
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F.  P.  Bradohtjus  and  Edgar  A.  Jonas,  for  appellant; 
Edward  J.  Hess,  of  connsel. 

Forest  Garfield  Smith,  for  appellee. 

Mr.  Justice  McSurbly  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Assumpsit,  action  or,  i  24* — right  to  recover  under  common 
oounti.  Where,  after  a  part  of  work  agreed  to  be  done  under  a 
special  contract  had  been  performed,  there  arose  some  difficulty  out 
of  plaintiff's  relations  with  a  labor  union  because  of  which  plain- 
tiff was  not  permitted  by  the  owner  of  the  building  to  continue 
with  the  work,  the  plaintiff  may  treat  the  contract  as  rescinded 
and  declare  on  the  common  counts  and  recover  the  value  of  his 
labor  and  of  materials  furnished. 

2.  Assumpsit,  action  of,  i  71* — when  recovery  cannot  he  h<ued 
on  contract  price.  A  recovery  cannot  be  had  under  the  common 
counts  for  the  contract  price  of  labor  and  materials,  but  only  for 
the  actual  value  of  the  work  done  and  the  materials  furnished. 

3.  Building  and  oonstbuction  contracts,  9  57* — when  provi- 
sions  in  contract  at  to  architecVa  certificate  may  he  disregarded. 
Where  the  plaintiff  may  treat  a  special  contract  to  furnish  labor 
and  material  on  a  building*  as  rescinded  because  of  the  owner's 
refusal  to  permit  him  to  continue  with  the  work,  a  provision  in 
'the  contract  for  payment  upon  the  architect's  furnishing  a  cer- 
tificate should  be  disregarded. 


George  H.  Head,  trading  as  The  George  H.  Mead 
Agency,  Appellee,  t.  Chicago  and  Northwestern 
Railway  Company,  Appellant. 

Gen.  No.  19,768. 

t  Payment,  9  1* — when  contract  hecomee  payahte  in  m^iey. 
Where  a  railroad  company  orally  contracted  for  advertising  to  be 
paid  for  in  passenger  transportation  and  thereafter  a  statute  was 

•Bee  nilnoto  Notei  Digest,  V«U.  ZI  to  XV.  And  CmnuliiIlT*  Quarterly,  muii« 
tople  and  aeetlon 
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enacted  prohibiting  the  Issuance  of  passenger  tickets  for  such 
purpose,  held  that  the  railroad  became  liable  to  pay  In  money  any 
balance  due  on  the  contract 

2.  Fbaudb,  statute  of,  9  25* — when  contract  not  within  stat- 
ute. An  oral  contract  is  not  within  the  statute  of  frauds  for  the 
reason  that  it  is  not  to  be  performed  within  a  year,  where  It  might 
have  been  performed  In  a  year  by  being  terminated  by  either  party, 
or  It  might  be  terminated  within  the  year  by  the  death  of  one 
of  the  parties. 

3.  Frauds,  statute  of,  9  89* — when  party  estopped  to  set  up 
statute.  Where  a  contract  has  been  fully  performed  by  one  party 
the  other  party  is  estopped  to  set  up  the  statute  of  frauds. 

4.  Limitation  of  actions,  9  22* — when  balance,  due  running  aO' 
count  not  barred.  Five-Tear  Statute  of  Limitations  held  not  to 
have  run  against  a  balance  due  on  a  mutual  running  account,  where 
no  obligation  was  created  in  regard  to  each  particular  item  but 
only  for  the  balance,  and  a  part  payment  had  been  made  to  apply 
on  account  within  five  years  before  suit  brought. 

5.  Action,  §  15* — when  demand-  unnecessary.  A  demand  for 
payment  for  services  rendered  under  a  contract*  not  necessary 
before  suit  where  it  would  have  been  useless. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Edwabd 
M.  Manoan,  Judge,  presiding.  Heard  In  this  court  at  the  October 
term,  1913.  Affirmed.  Opinion  filed  October  13,  1914.  Certiorari 
denied  by  Supreme  Court  (making  opinion  final). 

Ibving  HERBioTT.and  Iba  C.  Beldbn,  for  appellant; 
Edwabd  M.  Hyzeb  and  William  G.  Whbbleb,  of  coun- 
sel. 

BuLKLET,  Gray  &  More,  for  appellee. 

Mb.  Justice  McSubely  delivered  the  opinion  of  the 
court. 

Plaintiff  conducted  an  advertising  agency  and  con- 
tracted orally  in  1901  with  defendant,  a  railway  cor- 
poration, to  place,  when  requested  by  the  defendant, 
its  advertisements  in  papers  and  magazines,  for  which 
defendant  agreed  to  pay  plaintiff,  at  regular  adver- 
tising rates,  in  passenger  transportation  on  its  lines, 
as  plaintiff  might  request.     This  business  arrange- 

*8ee  illinoig  Notes  Dijrest,  Vols.  XI  to  XV,  and  Cnmnlativ  Quarterly,  muii« 
topic  and  section  nomber. 
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ment  was  continued  between  them  until  December  31, 
1906,  at  which  time  plaintiff  claims  there  was  a  bal- 
ance due  him  in  money  of  $4,600.84.  By  suit  plaintiff 
recovered  judgment  for  this  amount,  from  which  de- 
fendant has  appealed. 

The  case  was  tried  on  a  stipulation  of  facts.  The 
only  questions  presented  are  those  of  law.  The  occa- 
sion of  the  controversy  was  the  passage  by  Congress 
of  the  so-called  Hepburn  Act,  which  became  effective 
January  1,  1907,  and  which  operated  to  prohibit  de- 
fendant issuing  passenger  tickets  for  advertising. 
This  terminated  the  contract,  and  of  course  made  it 
illegal  for  defendant  after  that  date  to  pay  plaintiff, 
in  transportation,  any  balance  there  might  be  due  him 
for  advertising  placed  before  the  Hepburn  Act  went 
into  effect.  The  question  therefore  is,  where  the 
medium  of  payment  for  services  is  rendered  impos- 
sible by  a  statutory  enactment  subsequent  to  the  con- 
tract, is  the  debt  cancelled  or  does  it  become  payable 
in  money? 

In  Parsons  on  Contracts,  vol.  3,  sec.  215,  it  is  said : 

**The  true  question  is,  whether  it  was  intended  that 
the  promissor  might  elect  to  pay  the  money  or  deliver 
the  articles ;  or  in  other  words,  whether  it  was  agreed 
only  that  he  owed  so  much  money,  and  might  pay  it 
either  in  cash  or  goods,  as  he  saw  fit.  There  might  be 
something  in  the  form  of  the  promise,  in  the  res  gestae, 
or  in  the  circumstances  of  the  case,  which,  by  showing 
the  intention  of  the  parties,  would  decide  the  general 
question  •  •  *.  But  if  the  promise  be  only  to  pay 
one  thousand  dollars  at  a  certain  time,  in  flour,  then 
this  sum  is  to  be  paid  either  in  flour  or  in  money,  at 
the  election  of  the  payor. ' ' 

The  author  cites  in  support  of  this  proposition  the 
case  of  Brooks  v.  Hubbard,  3  Conn.  58;  and  in  that 
opinion  it  is  said  that  the  effect  of  such  an  agreement 
is  **to  give  an  option  to  the  defendant  to  pay  the  debt 
in  collateral  articles,  at  a  stipulated  price.'' 

The  basic  reason  for  holding  such  a  contractual  obli- 
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gation  to  be  payable  in  money  if  it  cannot  be  paid  in 
the  commodity  agreed  upon,  is  touched  upon  in  the 
opinion  in  Heywood  v.  Heywood,  42  Me.  229,  where  it 
is  said,  in  substance,  that  agreements  for  paying  in 
anything  else  than  money  **are  always  presumed  to 
be  made  in  favor  of  the  debtor;**  and  further,  con- 
cerning the  contract  in  question  in  that  case,  **the  con- 
tract to  pay  a  certain  sum  in  specific  articles,  at  an 
agreed  price,  being  for  the  benefit  of  the  debtor,  he 
has  the  election  to  pay  in  that  manner,  or  in  cash.** 
To  the  same  effect  are  Murray  v.  Gale,  52  Barb.  (N.  Y.) 
427;  and  Rodes  v.  Branson,  34  N.  Y.  649,  where  it  is 
said  that  the  established  rule  of  law  is  'Hhat  a  pro- 
vision in  a  contract  for  the  payment  of  an  expressed 
sum,  making  such  sum  payable  in  a  specific  commod- 
ity, is  for  the  benefit  of  the  promissor.**  See  also 
Hitchcock  V.  Galveston,  96  U.  S.  341 ;  Parsons  on  Con- 
tracts, vol.  2,  sec.  657,  says:  **If  one  branch  of  the 
alternative  becomes  impossible,  so  that  the  promisor 
has  no  longer  an  election,  this  does  not  destroy  his 
obligation,  unless  the  contract  expressly  so  provide; 
but  he  is  now  bound  to  perform  the  other  alternative.** 
This  is  almost  the  exact  language  of  the  court  in 
Chapmam,  v.  County  of  Douglas,  107  U.  S.  348.  Many 
other  cases  might  be  cited  in  support  of  this  doctrine, 
including  Summers  v.  Hibbard,  Spencer,  Bartlett  d 
Co.,  153  ni.  102;  Bacon  v.  Cobb,  45  111.  47;  Tartt  v. 
Ramey,  158  111.  App.  468 ;  and  Bar  stow  v.  McLachlan, 
99  m.  641,  where  the  Court  said:  **The  stipulation  to 
pay  $6,000  in  hardware  became,  in  default  of  payment, 
an  obligation  to  pay  in  money.**  Borah  v.  Curry,  12 
111.  66,  and  numerous  other  cases. 

Simple  justice,  fortified  by  consideration  of  these 
numerous  decisions,  leads  easily  to  the  conclusion  that 
the  operation  of  the  Hepburn  Act  cannot  avail  to  de- 
feat plaintiff's  right  to  be  paid  the  balance  due  him  in 
money. 

We  are  also  of  the  opinion  that  the  action  does  not 
come  within  the  statute  of  frauds,  for  the  reason  that 
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the  contract  is  not  a  contract  that  is  not  to  be  per- 
formed within  one  year.  The  contract  might  have 
been  performed  within  one  year,  as  it  could  be  term- 
inated at  any  time  by  either  party,  or  it  might  be 
terminated  within  the  year  by  the  death  of  the  plain- 
tiff. In  Hulse  v.  Hulse,  155  HI.  App.  343,  it  is  said: 
*  *  If  the  contract  might,  by  any  contingency,  have  been 
performed  within  one  year,  it  is  not  within  the  Stat- 
ute of  Frauds.'*  To  the  same  effect  also  is  Osgood 
V.  Skinner,  111  111.  App.  606.  A  further  reason  ap- 
pears from  the  fact  that  the  contract  has  been  fully 
performed  by  the  plaintiff;  therefore  the  defendant 
is  estopped  from  relying  upon  the  statute  of  frauds. 
It  is  said  in  Swanzey  v.  Moore,  22  HI.  63,  that  executed 
contracts  are  never  within  the  statute  of  frauds.  To 
the  same  effect  are  Pearce  v.  Pearce,  184  HI.  289; 
Cleveland,  C,  C.  d  St.  L.  Ry.  Co.  v.  Wood,  189  HI.  352; 
MacDonaLd  v.  Crosby,  192  HI.  283. 

There  is  no  ground  in  this  case  for  the  application 
of  the  statute  of  limitations.  Under  the  stipulation 
of  facts  there  appears  to  have  been  a  mutual  running 
account  kept  between  the  parties,  with  payments  by 
the  defendant  in  railroad  tickets  on  account  of  the 
balance  due  and  owing  by  it  to  the  plaintiff,  and  such 
payments  were  made  within  five  years  previous  to 
the  bringing  of  the  suit.  No  obligation  was  created 
in  regard  to  each  particular  Jtem,  but  only  for  the 
balance,  which  was  a  constantly  varying  balance.  The 
stipulation  also  shows  that  a  certain  amount  was  paid 
on  account  during  December,  1906.  These  payments 
applied  to  the  entire  debt,  as  there  was  but  one  debt, 
and  when  these  payments  were  credited  it  left  the 
balance  specified.  As  suit  was  commenced  within  five 
years  from  that  date,  those  payments  took  the  entire 
account  out  of  the  statute.  See  Knight  v.  Collings,  227 
111.  348 ;  Hennessey  v.  Wcdsh,  142  HI.  App.  237 ;  WaU 
dron  V.  Alexander,  136  HI.  550;  Neish  v.  Gannon,  198 
111.  219. 
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The  point  that  plaintiff  should  have  first  made  a 
demand  for  transportation  is  answered  by  the  numer- 
ous decisions  to  the  effect  that  the  law  never  requires 
the  performance  of  a  useless  act,  and  it  is  conceded 
that  after  the  Hepburn  Act  went  into  effect  it  would 
have  been  useless  for  plaintiff  to  have  demanded  from 
the  defendant  payment  in  transportation. 

Other  contentions  raised  are  without  merit,  and  the 
rulings  of  the  trial  court  on  the  propositions  of  law 
being  free  from  error,  the  judgment  followed  prop- 
erly  and  is  affirmed* 


Jacob   Salflsberg,  Appellee,   t.   Tillage   of   Western 

Springs,  Appellant. 

Gen.  No.  19,780. 

1.  LxMiTATiON  OF  ACTIONS,  §  11* — voiheii  9vAt  (m  contract  tor 
public  improvement  tarred.  Where  a  village  becomes  liable  to  pay 
for  an  improyement  on  its  acceptance  thereof,  the  claim  of  the 
contractor  is  barred  by  the  statute  of  limitations  where  suit  is 
not  brought  thereon  within  ten  years  from  the  date  of  such  ac- 
ceptance. 

2.  Municipal  cobpobations,  §  401* — when  compensation  for  im- 
provement restricted  to  particular  fund,  A  contract  with  a  vil- 
lage for  work  done  in  making  a  sidewalk  improvement,  construed 
as  restricting  the  contractor  for  his  compensation  to  the  special 
taxation  fund,  though  the  ordinance  under  which  the  work  was 
done  was  adjudicated  to  be  void. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Charles  M.  Foell,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1913.    Reversed.     Opinion  filed  October  18,  1914. 

Frederick  W.  Winkler,  for  appellant, 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XY,  and  Onmulatlve  Qiiart«rljr,  Mune 
topic  and  section  number. 


Chicago — ^Fibst  District — Octobeb,  1914.       329 

Salfisberg  y.  Village  of  Western  Springs,  189  111.  App.  328. 

SoNNEKSCHEiN,  Bebkson  &  Fisheuj  and  Salfis- 
BEBO  &  Seabs^  for  appellee. 

Mb.  Justice  McSubbly  delivered  the  opinion  of  the 
court. 

This  is  a  case  of  a  contractor  seeking  to  enforce  a 
general  liability  of  defendant  for  work  done  in  pur- 
suance to  an  ordinance  which,  after  the  work  was 
done,  was  adjudicated  to  be  void.  In  the  trial  court 
the  plaintiff  had  judgment. 

Counsel  seemingly  agree  that  if  the  contract  had 
expressly  provided  that  the  contractor  should  make 
no  claim  against  the  Village  except  from  the  special 
taxes  for  the  improvement,  and  that  he  should  assume 
all  risks  of  the  invalidity  of  such  special  tax,  he  could 
not  recover  on  any  general  liability  of  the  Village. 
This  is  the  clear  ruling  in  Village  of  Park  Ridge  v. 
Robinson,  198  111.  571;  City  of  Alton  v.  Foster,  207  111. 
150;  Conway  v.  City  of  Chicago,  237  111.  138.  It  is  con- 
tended, however,  by  the  plaintiff  that  the  contract  in' 
question  contains  no  such  provisions  in  this  regard 
as  were  present  in  the  Robinson  case,  supra,  and  that 
this  contract  comes  within  the  rule  in  Maher  v,  City 
of  Chicago,  38  111.  266,  and  City  of  Chicago  v.  People, 
56  111.  327,  in  which  cases  the  municipality  was  held 
to  a  general  liability. 

'It  would  seem,  therefore,  that  the  matter  for  our 
determiuation  is  the  construction  of  the  contract.  lit 
clause  6  thereof,  the  contractor  ''agrees  to  receive  in 
full  payment  for  said  walk,  warrants  drawn  upon  the 
treasurer  of  the  said  Village  and  payable  out  of  the 
special  taxation  fund  created  in  the  manner  provided 
in  said  ordinance,  in  accordance  with  the  provisions  of. 
Section  3  of  an  Act  of  the  (Jeneral  Assembly  of  the 
State  of  Illinois,*'  etc  The  warrant  issued  and  ac- 
cepted by  the  contractor  reads  that  the  amount  is : 

''From  the  collection  of  Special  Assessment  No.  217, 
made  by  the  Village  of  Western  Springs,  for  laying 
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cement  sidewalks  on  Chicago  St.  in  the  Village  of 
Western  Springs,  hut  out  of  no  other  assessment  or 
fnndy  and  when  and  as  so  collected  and  in  the  Village 
Treasury,  the  Village  of  Western  Springs  will  pay  on 
demand  to  J.  E.  Salfisherg  or  order,  the  sum  of  Two 

Hundred  Sixty-eight  75/100  Dollars. 

•  •    • 

'*The  agreement  of  the  payee  accepting  this  voucher 

herein  below  attached  is  a  part  of  this  voucher, 

•  •     • 

"In  consideration  of  the  issuing  of  this  voucher 

hereby,  for gel ,  heirs, 

executors  and  assigns,  accept  the  same  in  full  payment 
of  the  amount  herein  stated,  and  relinquish  any  and 

all  claims  or  liens may  have  against 

the  Village  of  Western  Springs  for  the  work  men- 
tioned herein,  or  for  the  payment  of  this  voucher,  ex- 
cept from  the  collection  of  installment  herein  named/' 

We  are  of  the  opinion  that  a  reasonable  construction 
of  this  contract  requires  the  contractor  to  be  restricted 
for  his  compensation  to  the  special  taxation  fund, 
and  that  he  cannot  recover  on  any  general  liability. 

However,  as  we  view  the  case,  this  point  is  really 
not  the  decisive  one,  for  even  if  it  should  be  held  that 
a  general  liability  existed  under  the  contract,  plaintiff 
cannot  recover  for  the  reason  that  the  statute  of  limi- 
tations has  expired.  Upon  the  theory  of  plaintiff's 
case  the  Village  was  liable  and  bound  to  pay  for  the 
improvement  upon  its  acceptance.  This  acceptance 
waa  on  August  31,  1899,  while  the  suit  was  not  com- 
menced until  October  17,  1910,  more  than  ten  years 
after  the  defendant  became  liable,  if  it  did  become  lia- 
ble generally.    Hence  there  can  be  no  recovery. 

The  judgment  is  reversed  without  remanding  the 
cause. 

Reversed. 
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Ideal  Eleetrle  Company  for  nse  of  Ylolet  Stone  Byer- 
son,  Appellee,  t.  Penn  Mntnal  Life  Insurance 
Company,  Appellant. 

Gen.  No.  19,797. 

1.  IN8X7BANCE»  {  667^ — whcn  finding  against  Muicide  Muatained 
by  the  evidence.  In  an  action  for  life  Insurance  where  the  defense 
was  that  the  Insured  committed  suicide,  a  verdict  for  plaintiff 
and  a  special  finding  that  the  Insured  had  not  committed  suicide 
held  sustained  by  the  evidence. 

2.  INSUBANCE,  §  601^ — presumption  cigainst  suicide.  In  an  ac- 
tion for  life  Insurance  where  the  defense  Is  suicide,  the  plaintiff 
has  a  right  to  Invoke  the  presumption  that  persons  do  not  ordi- 
narily take  their  own  lives. 

3.  Appeal  and  ebbor,  §  1403^ — conclusiveness  of  speciai  finding. 
A  special  finding  of  fact  by  a  Jury  is  binding  upon  the  person 
against  whom  it  is  found,  where  no  action  was  taken  in  the  trial 
court  to  have  it  set  aside. 

4.  Insurance,  §  214* — when  answer  to  question  in  applicaiion 
not  false.  The  answer  "none"  to  a  question  In  an  application  for 
insurance:  "Have  you  had  insanity  *  *  *  or  any  other  disorder 
of  the  brain  or  nervous  systetti,"  held  not  false  though  the  evi- 
dence showed  that  the  applicant  had  complained  of  dizziness  and 
deafness  in  connection  with  a  perforated  eardrunL 

5.  Insurance,  §  214* — when  portion  of  answer  to  question  in 
application  immaterial.  Where  a  question  in  an  application  for 
insurance  was  whether  the  applicant  had  had  a  long  list  of  ail- 
ments which  included  "ear  discharge"  and  the  answer  was:  "None 
except  slight  ear  discharge  from  perforated  drum,  right,  in  early 
childhood.  No  trouble  now  for  20  years,  though  drum  is  still  per- 
forated/' held  that  the  words  of  the  answer  "none  except  slight 
ear  discharge"  was  a  complete  answer  to  the  question,  and  that 
the  following  portion  of  the  answer  was  immaterial  as  not  being 
responsive  to  the  question. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  John 
P.  McGooBTT,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1913.    Affirmed.    Opinion  filed  October  13,  1914. 

HoLDOMy  Maniebre  &  Pbatt,  for  appellant. 

•See  nilnois  Notes  DIsMt,  Volt.  ZI  to  XY,  aad  OnmalattTo  Qwierij,  mmm 

teple       " 


332  Appellate  Coubts  of  Illinois. 

Ideal  Electric  Co.  v.  Penn  Mutual  Life  Ins.  Co.,  189  111.  App.  331. 

Shepard,  McCormick  &  Thomason  and  Rose,  Stm- 
MES  &  KiRKLAND,  foT  appellee, 

Mr.  Justice  McSurely  delivered  the  opinion  of  the 
court. 

On  May  16, 1910,  John  A.  Byerson  came  to  his  death 
by  falling  through  the  open  light  well  from  the  thir- 
teenth floor  to  the  ground  floor  of  the  Chamber  of  Com- 
merce building  in  Chicago.  Whether  with  suicidal 
intent  he  jumped  over  the  guard  railing  on  the  thir- 
teenth floor  or  involuntarily  fell  over  it  into  the  light 
well  is  in  dispute. 

At  the  time  of  his  death  Eyerson  was  insured  by 
the  defendant,  a  life  insurance  company.  The  policy 
was  dated  November  30,  1909,  and  contained  a  pro- 
vision that  in  case  of  the  suicide  of  the  insured  within 
one  year  from  the  date  of  the  policy  the  Company's 
liability  would  be  limited  to  the  amount  of  premium 
paid.  This  suit  is  for  the  fuU  amount  of  the  insur- 
ance named  in  the  policy,  and  upon  the  trial  the  jury 
returned  a  verdict  awarding  plaintiff  this  amount. 
The  jury  was  also  required  to  find  specially  on  a  ques- 
tion of  fact  submitted,  which  was:  **Did  John  A. 
Eyerson  commit  suicide  f  and  to  this  the  jury  an- 
swered, '*No.''  From  the  judgment  entered  on  this 
verdict  defendant  appeals,  saying  amon^  other  things 
that  the  evidence  shows  Eyerson  to  have  committed 
suicide,  and  as  this  occurred  within  one  year  from  the 
date  of  the  policy  the  Company  is  not  liable  beyond  the 
amount  of  the  premium  paid. 

The  testimony  as  to  the  occurrence  itself  is  meager. 
Shortly  after  six  o  'clock  in  the  evening  the  single  eye- 
witness saw  Mr.  Eyerson  standing  by  the  railing  sur- 
rounding the  light  shaft.  This  railing  is  of  metal  and 
is  three  feet  eight  inches  high.  This  witness  while 
momentarily  looking  elsewhere  heard  Eyerson  give  a 
loud  gasp,  as  if  gasping  for  breath,  and  the  witness, 
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attracted  by  this,  turned  just  in  time  to  see  the  body 
go  over  the  railing,  as  he  described  it,  *4ike  he  had 
been  shot  out  of  something.''  In  argument  it  is  at- 
tempted to  support  the  assertion  that  Eyerson  pur- 
posely jumped  over  the  railing  by  deductions  sought 
from  the  position  of  the  body  while  falling,  certain 
angles  of  the  fall  and  measurements  of  distances.  As 
against  these  circumstances  plaintiff,  to  support  its 
claim,  introduced  the  testimony  of  medical  witnesses 
to  the  effect  that  one  with  a  perforated  eardrum,  which 
Mr.  Eyerson  had,  would  be  subject  to  dizziness  or  ver- 
tigo, and  that  the  gasping  for  breath  and  the  direction 
of  his  fall  would  indicate  that  he  had  fallen  under  the 
influence  of  a  sudden  seizure  of  dizziness  or  vertigo. 
In  our  opinion  it  cannot  be  said  that  either  of  these 
variant  theories  has  been  established  to  a  degree 
amounting  to  a  demonstration.  However,  we  can  see 
no  reason  for  saying  that  the  jury  was  not  as  fully 
justified  in  accepting  the  theory  of  the  plaintiff  as  of 
the  defendant  as  to  the  conclusion  to  be  drawn  from 
the  testimony  of  the  witnesses  and  the  surroimding 
conditions. 

The  relevant  facts  prior  to  the  occurrence  appear 
to  be  that  at  the  time  of  his  death  Mr.  Eyerson  was 
about  forty-five  years  of  age,  was  married  and  had  one 
child  about  eighteen  months  of  age.  Three  weeks  after 
his  death  another  child  was  born.  He  was  a  strong 
man,  physically  and  mentally,  an  athlete,  and  was  very 
good  in  many  physical  sports.  His  marriage  was  a 
happy  one  and  he  seems  to  have  been  devoted  to  his 
wife  and  child.  He  was  a  man  of  religious  habit, 
regular  in  his  church  attendance  and  interested  in  re- 
ligious questions,  a  scholarly  man,  graduate  of  Co- 
lumbia University,  and  a  reader.  His  friends  say  of 
him  that  he  was  optimistic  in  disposition,  generally 
looking  on  the  bright  side  of  life,  and  enjoyed  compan- 
ionship among  a  large  circle  of  friends.    He  seems  to 
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have  had  ample  credit  at  his  hank,  at  one  time  had 
been  secretary  of  A.  C.  McClnrg  &  Company  and  a 
stockholder,  holding  stock  of  the  face  value  of  $27,000, 
and  of  an  actual  value  of  $42,000.  At  the  time  of  his 
death  he  was  financial  man  and  bookkeeper  of  Charles 
F.  Eeed  &  Company,  in  which  corporation  he  owned 
one-half  of  the  stock;  and  was  also  a  stockholder  in 
and  president  of  the  Ideal  Electric  Company,  which 
seems  to  have  had  a  growing  business.  On  the  morn- 
ing of  the  day  of  his  death  he  parted  with  his  wife 
and  child  in  his  usual  manner.  In  the  afternoon  he 
went  to  the  Northern  Trust  Company  vaults,  where 
he  kept  the  papers  of  Eeed  &  Company,  among  which 
were  seventy-two  leases  under  his  charge.  He  stayed 
there  until  about  five  o'clock,  at  which  time  he  ex- 
changed some  pleasant  remarks  with  the  manager, 
who  knew  him  well.  Another  acquaintance,  with  whom 
he  then  met  and  had  some  conversation,  testified  that 
his  apparent  frame  of  mind  was  normal  and  that  he 
gave  no  indication  of  being  downhearted.  He  was 
next  seen  about  5:30  o'clock  on  the  thirteenth  floor  of 
the  Chamber  of  Commerce  building,  where  he  had 
occasion  to  go  on  business  at  different  times  during 
the  day.  There  is  a  great  deal  of  evidence  and  argu- 
ment concering  his  financial  condition  at  the  time  im- 
mediately prior  to  his  death,  which  it  is  unnecessary 
to  narrate  for  the  reason  that  it  leads  to  no  very 
definite  conclusion  as  to  his  financial  needs.  Certainly 
it  cannot  be  said  to  show  so  clear  a  condition  of 
financial  stress  as  to  impel  an  inference  that  any  suffi- 
cient motive  for  self-destruction  was  produced  there- 
by. 

The  court  committed  no  error  in  permitting  the  jury 
to  pass  upon  all  these  predisposing  circumstances.  It 
was  said  in  Wilkinson  v.  Aetna  Life  Ins.  Co.y  240  HI. 
205,  that  it  was  not  necessary  that  the  plaintiff  prove 
by  an  eyewitness  that  the  injuries  which  caused  death 
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by  violent  and  external  means  were  accidental,  but 
that  fact  might  be  established  by  circnmstantial  evi- 
dence. This  case  is  also  authority  for  our  holding 
that  in  addition  to  the  facts  above  related  the  plaintiff 
had  the  right  to  invoke  the  presumption  that  men  in 
the  condition  in  which  the  evidence  showed  Byerson 
to  have  been  just  prior  to  his  injury  do  not  ordinarily 
take  their  own  lives.  In  its  opinion  the  court  said 
(p.  212):  ** While  this  presumption  is  a  rebuttable 
presumption  and  may  be  overcome  by  proof,  when  not 
rebutted  by  proof  or  the  circumstances  in  evidence 
surroimding  the  death,  such  presumption,  when  taken 
with  the  admission  that  the  injuries  which  caused  death 
were  violent  and  external,  is  suflScient  to  require  the 
court  to  submit  to  the  jury  the  question  whether  the  in- 
juries which  caused  the  death  •  *  •  were  acci- 
dental or  self-inflicted.''  (See  also  Fidelity  &  Casualty 
Co.  of  New  York  v.  Weise,  182  111.  496.)  Considering 
the  testimony  before  the  jury  in  the  light  of  these 
authorities,  the  conclusion  of  the  jury  that  suicide  was 
not  proven  must  stand. 

A  further  reason  is  suggested  why  defendant's  con- 
tention cannot  prevail,  in  that  at  its  request  the  jury 
returned  a  special  verdict  that  Byerson  had  not  com- 
mitted suicide.  In  many  cases  it  has  been  held  that  a 
special  finding  of  fact  by  a  jury  is  binding  upon  the 
person  against  whom  it  is  found,  unless  some  action 
is  taken  in  the  trial  court  to  have  it  set  aside.  No 
such  action  was  taken  in  this  case,  and  no  convincing 
reason  is  presented  why  this  general  rule  should  not 
prevail.  See  Avery  v.  Moore,  133  111.  74;  City  of  Au- 
rora V.  Bochahrand,  149  HI.  399 ;  Pennsylvania  Coal  Co. 
V.  Kelly,  156  111.  9;  Empire  Laundry  Machinery  Co. 
V.  Brady,  164  111.  58;  Illinois  Steel  Co.  v.  Mann,  197 
111.  186;  Voigt  v.  Anglo-American  Provision  Co.,  202 
111.  462;  Kuchler  v.  Stafford,  185  HI.  App.  199, 

It  is  also  daimed  as  a  matter  of  defense  that  the 
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insured  made  false  representations  in  his  applic^ation 
for  insurance,  and  thereby  the  policy  became  void. 
These  representations  were  in  response  to  questions,^ 
one  of  which  was:  *'Have  you  had  Insanity,  Apo- 
plexy, Palsy,  Vertigo,  Convulsions,  Sunstroke,  Conges- 
tion, Inflammation,  or  any  other  disorder  lof  the  Brain 
or  Nervous  System?'*  and  to  this  the  applicant  in 
writing  answered,  *'None.'*  A  physician  testified  that 
Mr.  Eyerson  had  called  on  him  in  1896  and  in  1904 
and  at  that  time  complained  of  dizziness  and  deafness 
in  connection  with  a  perforated  eardrum.  He  had, 
when  a  child,  dived  from  a  vessel  into  the  sea  and  rup- 
tured his  right  eardrum,  which  had  never  healed.  We 
are  not  inclined  to  hold  this  as  evidence  that  the  an- 
swer was  false.  It  is  manifest  that  the  ailments  listed 
in  the  question  have  reference  to  some  disorder  of 
the  brain  or  nervous  system.  The  language  of  the 
question  is,  '*or  any  other  disorder  of  the  Brain  or 
Nervous  System.'*  There  is  no  evidence  that  the  diz- 
ziness mentioned  by  Mr.  Eyerson  to  his  doctor  some 
years  before  could,  speaking  accurately,  be  such  a 
disorder  of  the  brain  or  of  the  nervous  system  as  is 
contemplated  in  the  question.  A  doctor  testifying 
for  the  defendant  stated,  in  substance^  that  what  is 
called  dizziness  is  a  symptom,  not  a  disease;  that  it 
may  be  a  symptom  of  disturbance  of  the  circulation  of 
the  brain,  or  in  the  nervous  system,  or  of  digestion,  or 
a  symptom  of  hardened  arteries,  or  of  poison.  We 
are  not  inclined  to  read  this  question  and  answer  as 
a  positive  statement  that  at  no  time  in  his  life  had 
the  applicant  ever  felt  the  sensation  of  dizziness. 
There  is  no  evidence  that  the  answer  was  untrue,  con- 
sidering the  question  as  it  would  ordinarily  be  under- 
stood. 

Another  representation  which  is  said  to  be  false  ap- 
pears in  the  question  and  answer  as  follows:  Ques- 
tion.   **14,    C.    Have  you  had  Appendicitis,  Cancer, 
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or  any  Tumor,  Chronic  Diarrhoea,  Ear  Discharge, 
Dropsy,  Fistula,  Gall-stones  or  Gravel,  Renal  or  Hepa- 
tic CoUe,  Open  Sores,  Inflammatory  Rheumatism, 
Gout,  Syphilis  or  Stricture,  or  any  Disease  of  the 
Liver,  Kidneys,  or  Bladder? ''  Answer.  **C.  None 
except  slight  ear  discharge  from  perforated  drum, 
right,  in  early  childhood.  No  trouble  now  for  twenty 
years,  though  drum  is  still  perforated.'*  It  is  said 
that  there  is  evidence  that  applicant  suffered  from 
**ear  discharge '*  at  some  period  within  the  previous 
twenty  years,  and  hence  his  answer  was  false.  We  do 
not  think  so.  The  question  is:  **Have  you  had'*  any 
of  a  long  list  of  ailments,  in  which  is  included  *  *  ear  dis- 
charge, *  *  and  the  answer  is  plain  that  he  had  had  none 
of  these  ailments  except  the  ear  discharge.  This  is  the 
complete  answer  to  the  question.  It  is  not  material  or 
responsive  that  the  applicant  in  his  answer  volun- 
teered the  information  that  he  had  a  perforated  right 
eardrum  in  early  childhood  which  had  given  him  no 
trouble  for  twenty  years  although  the  drum  was  still 
perforated.  Also,  it  is  to  be  observed  that  the  words, 
**No  trouble  now,'*  are  rather  indefinite  and  do  not 
unequivocally  state  that  there  has  been  no  discharge. 

In  this  connection  it  might  be  said  that  the  forceful 
argument  of  defendant's  counsel,  as  to  the  very  excel- 
lent physical  condition  of  Mr.  Ryerson  prior  to  his 
death,  is  hardly  consistent  with  the  contention  that  the 
representations  criticised  were  material  to  the  risk. 

Complaint  is  made  of  rulings  on  evidence  and  of  in- 
structions given  by  the  court,  but  we  see  nothing  suf- 
ficiently prejudicial  to  require  a  reversal. 

For  the  reasons  above  indicated  the  judgment  is 
affirmed. 

Affirmed. 


YoL  CLXXXIX  la 
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Tom  E.  Chan  et  aL^  Appellees,  t.  Israel  Lanski  et  aL, 

Appellants. 

Gen.  No.  19,819.  (Not  to  be  reported  In  fnll.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  John  J. 
RooNET,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1913.     Affirmed.     Opinion  filed  October  13,  1914. 

Statement  of  the  Case. 

Action  by  Tom  K.  Chan  and  others  against  Israel 
Lanski  and  others  to  recover  back  money  paid  under 
an  agreement  for  the  leasing  of  the  second  floor  of  a 
building  to  be  erected  by  the  defendants,  the  term  of 
the  lease  to  begin  November  1,  1912,  and  end  October 
31,  1927.  In  the  lease  the  defendants  acknowledged 
the  receipt  of  $1,800  from  plaintiffs,  which  was  to  be 
applied  towards  the  payment  of  rent  for  the  last  five 
months  of  the  demised  term.  It  was  further  provided 
that  the  premises  thereby  leased  were  part  of  an  en- 
tire building  to  be  erected  by  the  defendants  at  the 
southwest  comer  of  Indiana  avenue  and  Thirty-first 
street,  in  Chicago,  Illinois.  Said  lease  further  pro- 
vided that  the  defendants  **  agree  to  have  said  prem- 
ises completed  and  ready  for  occupancy  by  the  first 
day  of  January,  1913;  provided,  however,  that  the 
time  within  which  said  lessors  are  obligated  to  com- 
plete said  premises  herein  demised  shall  be  extended 
to  the  extent  that  said  lessors  are  delayed  or  hindered 
by  strikes,  fire  or  any  cause  whatsoever  beyond  the 
reasonable  control  of  said  lessors.  Lessees  agree  that 
in  the  event  said  premises  are  not  completed  or  erected 
as  provided  herein,  said  lessors  shall  not  be  liable  for 
any  sums  whatsoever  beyond  the  abatement  of  rent 
and  return  of  money  deposited  by  the  lessees  here- 
under, and  lessees  shall  have  the  right  to  terminate 
said  lease."    That  $1,800  was  paid  was  admitted,  and 
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one  of  the  plaintiffs  testified  that  on  October  24,  1912, 
he  paid  defendants  an  additional  amount  of  $272,  npon 
the  agreement  of  the  lessors  to  install  in  the  premises 
a  certain  kind  of  art  glass. 

The  building  was  not  completed  and  ready  for  oc- 
cupancy on  January  1,  1913,  and  this  suit  is  for  the 
recovery  of  money  paid  by  plaintiffs  to  defendants. 
Defendants  filed  an  aflSdavit  of  defense,  that  the  build- 
ing was  not  completed  within  the  time  contracted  for, 
for  the  reason  that  there  was  some  delay  in  removing 
some  old  buildings  and  rubbish  from  the  ground,  and 
further  that  in  making  excavations  and  laying  founda- 
tions it  was  found  that  the  ground  contained  quick- 
sand and  water  in  large  quantities.  The  affidavit  was 
stricken  from  the  files  as  insufficient  and  default  was 
entered  for  failure  to  file  a  proper  affidavit.  Plaintiffs 
had  judgment  for  $2,072.  To  reverse  the  judgment, 
defendants  appeal. 

BiNOER,  Wilhartz,  Louer  &  CoNCANNON,  for  appel- 
lants. 

Ammen,  Streyckmans  &  JoYNER  and  Benedict  J. 
Short,  for  appellees. 

Mr.  Justice  McSurbly  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

LiA.irDLOBD  AND  TENANT,  §  66^ — whcn  JessoTM  Contracting  to  have 
building  completed  presumed  to  know  quicksand  will  be  encout^ 
tered  with.  Wbere  lesson  executed  a  lease  of  a  part  of  a  building 
to  be  erected  in  Chicago  with  provision  in  the  lease  that  the  prem- 
ises were  to  be  ready  for  occupancy  by  a  certain  date,  and  the 
lessees  paid  in  advance  a  certain  sum  to  be  applied  as  rent  and  a 
further  sum  for  the  purpose  of  having  a  certain  kind  of  art  glass 
installed,  held,  in  an  action  by  the  lessees  to  recover  back  the 
sums  paid  on  the  ground  that  the  building  was  not  completed 
in  time,  that  it  was  no  defense  that  the  delay  resulted  from  re- 

•See  nilnols  Note*  DIswt,  Y«ls.  XI  to  XV,  and  CvmnlatlTo  Onartoriy,  Bmmm 
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moving  old  buildings  and  rubbish  from  the  grounds  and  from 
encountering  quicksand  and  water  in  making  the  excavations  and 
laying  the  foundations,  since  the  lessors  are  presumed  to  know 
that  in  making  excavations  and  laying  foundations  for  buildings 
in  Chicago  quicksand  and  water  will  probably  be  encountered. 


Grand  Lodge  Independent  Western  Star  Order,  Appel- 
lee,  y.  Illinois  Surety  Company,  Appellant. 

Gen.  No.  19,856.  (Not  to  be  reported  in  full.) 

'Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Obgab 
M.  ToRRisoN,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1913.  Reversed  with  finding  of  fact  Opinion  filed  Octo- 
ber 13,  1914. 

Statement  of  the  Case. 

Action  by  Grand  Lodge  Independent  Western  Star 
Order,  a  corporation,  against  Illinois  Surety  Company 
on  a  fidelity  bond.  By  the  terms  of  the  bond  defend- 
ant guarantied  to  reimburse  plaintiff  for  such  pecun- 
iary loss  as  it  should  sustain  by  any  act  of  larceny 
or  embezzlement  on  the  part  of  A.  R.  Fifer,  Grand 
Endowment  Treasurer  of  plaintiff,  committed  between 
October  21, 1911,  and  October  21,  1912.  The  bond  was 
in  the  penal  sum  of  $6,000.  Plaintiff  had  judgment 
for  $5,457.86,  which  was  the  amount  plaintiff  claimed 
Fifer  embezzled  from  it.  To  reverse  the  judgment, 
defendant  appeals. 

By  the  terms  of  the  bond  it  was  provided  that  plain- 
tiff * '  on  his  becoming  aware  of  any  act  which  may  be 
made  the  basis  of  any  claim  hereunder,  shall,  within 
ten  days,  give  the  Company  notice  thereof  by  tele- 
graph at  the  Company's  expense,  and  in  writing  by  a 
registered  letter,  addressed  to  the  Secretary  of  the 
Company,  Chicago,  Illinois,    •    •    •    and  this  Bond 
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shall  become  void  both  as  to  any  existing  or  future 
liabilities  thereunder  unless  the  aforesaid  notice  shall 
have  been  given  as  provided  for." 

Hopkins,  Pbffers  &  Hopkins,  for  appellant. 

Juiiius  GoLDziBE  and  William  A.  Jonbsi,  for  appel- 
lee. 

Mr.  Justice  McSubblt  delivered  the  opinion  of  the 
court. 


Abstract  of  the  Decision. 

INDEMNTTT,  §  12* — wh^n  ohliQor  in  fidelity  hond  discharged  from 
liability  for  failure  of  obligee  to  give  notice.  Where  a  fidelity 
bond  was  given  to  a  fraternal  Order  by  a  surety  company  to  in- 
demnify the  Order  against  larceny  or  embezzlement  on  the  part 
of  its  treasurer,  the  bond  providing  that  the  Order  on  becoming 
aware  of  any  shortage  should  notify  said  surety  company  within 
ten  days,  held  that  the  surety  company  was  discharged  from  any 
liability  for  the  reason  the  Order  failed  to  give  the  notice  within 
the  required  ten  days,  it  appearing  that  the  officers  of  the  Order 
had  definite  and  accurate  information  as  to  the  exact  amount  of 
the  shortage  in  the  treasurer's  accounts  more  than  ten  days  be- 
f<^6  giving  the  notice. 


Harry  A.  Blossat,  Appellee,  y.  Sarah  Betz  Eekhardt, 

Appellant. 

Gen.  No.  19,880.  (Not  to  be  reported  In  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  James 
C.  Mastin,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1913.  Affirmed.  Opinion  filed  October  13,  1914.  Rehearing 
denied  October  27,  1914. 

•See  Illinois  Notes  Dlveet,  Vols.  XI  to  XV,  and  CimiaUttYe  <|iiarterl7,  Mune 
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Statement  of  the  Case. 

Action  by  Harry  A.  Biossat  against  Sarah  Betz  Eck- 
hardt  to  recover  the  sum  of  twelve  hundred  and  fifty 
dollars  claimed  to  be  due  as  the  subscription  price  of 
twelve  and  one-half  shares  of  capital  stock  issued  to 
the  defendant  by  the  African-American  Ostrich 
Feather  Company.  The  defense  was  that  the  stock 
was  fully  paid  for.  The  trial  court  found  that  there 
remained  unpaid  three  hundred  and  fifty  dollars  and 
entered  judgment  in  favor  of  plaintiff  for  that  amount. 
To  reverse  the  judgment,  defendant  appeals. 

Roman  G.  Lewis,  for  appellant. 

Habby  a.  Biossat,  pro  se. 

Mr.  Justice  MoSubely  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

CoBPOKATioNs,  §  1062* — lohen  finding  as  to  payment  of  subscrip- 
tion price  of  stock  sustained  by  the  evidence.  In  an  action  for 
the  sulwcription  price  of  shares  of  capital  stock,  a  finding  by  the 
trial  court  that  a  certain  amount  remained  unpaid  held  sustained 
by  the  evidence. 


lona  y.  Hassett,  Appellee,  y.  Timothy  F.  Hassett,  Ap- 
pellant. 

Oen.  No.  19,896.  (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Edwabd 
M.  Mangan,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1913.    Affirmed.    Opinion  filed  October  13,  1914. 


•8m  nilnoto  Not«fl  DlsMt.  VoU.  XI  to  XV,  and  CuMilattYe  Qnartorij, 
toi»le  and  Metion  nvmber. 
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Statement  of  the  €ase. 

Bill  by  lona  V.  Hassett  against  Timothy  F.  Hassett 
for  separate  maintenance  charging  that  complainant, 
without  her  fault,  was  compelled  to  live  separate  and 
apart  from  defendant  because  of  his  unkind,  cruel  and 
inhuman  conduct.  The  defendant  filed  an  answer 
denying  the  allegations  of  the  bill  and  subsequently 
filed  a  cross-bill  for  divorce  on  the  ground  of  desertion. 
To  the  cross-bill  complainant  filed  her  answer  stating 
that  she  was  compelled  to  leave  defendant  because 
of  his  treatment  and  his  failure  to  support  her.  The 
chancellor  dismissed  both  the  original  bill  and  the 
cross-bill  for  want  of  equity.  To  reverse  the  order, 
defendant  appeals. 

Litzingbb,  MgGubn  &  Bsro,  for  appellant. 

PbbcivaIj  Steele  &  Albbbt  H.  Meads^  for  appellee. 

Mb.  Justice  McSubbly  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Husband  and  wifb,  §  217* — right  to  separate  maintenance. 
Evidence  held  InBufficient  to  show  that  the  wife  was  without  fault 
on  her  part  so  as  to  entitle  her  to  separate  maintenance,  where 
it  appeared  she  did  many  things  which  were  unreasonable  and 
which  amounted  to  conduct  on  her  part  far  short  of  that  eicpected 
of  a  devoted  and  loving  wife. 

2.  Divorce,  9  9* — tvhat  does  not  constitute  desertion.  A  sepa- 
ration by  a  wife  from  her  husband  largely  at  his  instance  and 
suggestion  and  occasioned  by  his  mistreatment,  held  not  to  con- 
stitute desertion  within  the  meaning  of  the  divorce  statute. 

•S«e  nilmois  Not«fl  Divest,  VoU.  XI  to  XV,  and  CvmiilattYe  Qmrlerly, 
topto  and  ■•citon  niuib«f. 
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Foster  v.  Swanson,  189  IlL  App.  344; 


W.  0.  Foster^  Appellant^  r.  D.  Swanson^  trading  as  D. 

Swanson  &  Company^  Appellee. 

Oen.  No.  19^924.   (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  CJourt  of  Chicago;  the  Hon.  David 
Sullivan,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1913.    Affirmed.    Opinion  filed  October  13,  1914. 

Statement  of  the  Case. 

W.  0.  Foster  employed  D.  Swanson,  trading  as  D. 
Swanson  &  Company,  to  make  repairs  on  his  flat  build- 
ing. As  the  work  progressed  and  after  it  was  com- 
pleted Swanson  was  paid  certain  amounts.  Later 
plaintiff,  claiming  to  be  dissatisfied  with  the  work, 
refused  to  pay  the  balance  claimed  to  be  due,  and 
brought  action  for  damages  for  poor  work  and  aUeged 
overcharges  against  D.  Swanson,  who  filed  an  affidavit 
of  merits  and- also  a  claim  for  the  balance  said  to  be 
due  for  the  work.  The  jury  disallowed  plaintiff's  claim 
and  a  judgment  was  entered  on  a  verdict  for  defend- 
ant in  the  full  amount  of  his  claim.    Plaintiff  appeals. 

Frank  D.  Fulton,  for  appellant;  Eugene  L.  Garey 
and  Abchie  J.  Deutsohman,  of  counsel. 

Whjsy  &  Maok,  for  appellee;  Hoynb,  O'Connor  & 
Irwin  and  Carl  J.  Appbll,  of  counsel. 

Mr.  Justice  MoSurely  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Building  and  oonbtruction  contbaots,  §  33* — what  consti^ 
tutea  acceptance.  Where  the  evidence  tends  to  show  that  work 
on  a  building  was  done  in  a  good  and  workmanUke  manner,  that 

*8ce  nilnoifl  Notes  Digest,  Vols.  XI  to  XT,  and  CamaUtiYe  Quarterly,  muim 
tuple  and  leetloii  number. 
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the  prices  charged  were  the  UBual  and  customary  prices  for  such 
work,  that  the  owner  saw  the  work  while  In  progress,  making  no 
objections  but  expressing  himself  as  satisfied,  and  made  several 
payments  after  moving  into  the  building  and  did  not  make  any 
complaint  until  several  months  had  elapsed,  the  Appellate  Court 
will  not  disturb  a  finding  in  favor  of  the  defendant  for  a  balance 
due  for  work  done,  in  an  action  by  the  owner  to  recover  damages 
for  poor  work  and  alleged  overcharges. 

2.  Appeal  akd  error,  §  1411* — when  verdict  will  not  he  diS' 
turned.  Where  conflicting  testimony  is  properly  submitted  to  the 
Jury,  the  Appellate  Court  will  not  disturb  its  verdict  simply  be- 
cause greater  credence  and  weight  was  given  to  the  evidence  in 
fftvor  of  one  party  than  that  in  favor  of  the  other. 


Emma  C.  Walter,  Appellee,  y.  Charles  H.  Walter,  Ap- 
pellant. 

Gen.  No.  19,934. 

1.  Divorce,  §  105* — when  approval  of  court  necessary  to  'bind' 
ing  effect  of  agreement  as  to  permanent  alimony.  Before  an 
agreement  between  husband  and-  wife,  after  divorce,  can  become 
binding  and  conclusive,  its  fairness  and  equity  must  be  made 
manifest  to  the  court  having  jurisdiction,  and  its  approval  must 
fippear  of  record. 

2.  Divorce,  S  93* — nature  of  right  to  alimony.  Alimony  is  not 
founded  on  contract  express  or  implied,  but  arises  out  of  the 
relation  of  marriage. 

3.  Divorce,  §  118* — when  alimony  may  be  altered.  In  general, 
alimony  may  be  altered  at  any  time  according  to  the  circum- 
stances of  the  parties. 

4.  Divorce,  J  115* — f^ow  alim^my  is  enforced.  Alimony  cannot 
ordinarily  be  enforced  by  an  action  at  law,  but  only  by  application 
to  the  court  which  granted  it  and  subject  to  the  court's  discretion. 

5.  Divorce,  §  105* — when  approval  of  alimony  agreement  vHthin 
discretion  of  court.  The  approval  of  a  contract  fixing  alimony 
between  divorced  husband  and  wife  rests  entirely  in  the  discre- 
tion of  the  court  upon  a  review  of  all  the  circumstances. 

6.  Contracts,  §  135* — laws  which  cannot  he  abrogated  by  pri- 
vate agreement.  Laws  providing  for  alimony,  enacted  from  con- 
siderations of  public  concern  and  to  subserve  the  general  welfare, 
cannot  be  abrogated  by  mere  private  agreement 

•See  nilnols  Notes  Dlirett,  Vol*.  XI  to  XV,  and  CnmiiUtlYe  Ooarterly,  aam« 
topic  and  section  number. 
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7.  DivoBCK,  &  145* — when  reftual  of  court  to  approve  agreement 
as  to  alimony  not  an  abuse  of  discretion.  Where,  after  divorce, 
the  immediate  parties  entered  into  an  agreement  fixing  permanent 
alimony,  but  failed  to  secure  the  approval  of  court  to  the  agree- 
ment, it  was  held  not  to  be  an  abuse  of  the  discretion  vested  in 
the  chancellor  to  disregard  the  agreement  and  to  order  the  divorced 
husband  to  continue  to  contribute  a  reasonable  amount  to  the 
support  of  the  complainant. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
MiCHAix  L.  McKiNLET,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1913.    Aflirmed.    Opinion  filed  October  18,  1914. 

W.  P.  MaoCraokbn,  Jb.,  for  appellant. 
Samuel  B.  Hill^  for  appellee. 

Mb.  Justice  McSubely  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  an  order  entered  April  15, 
1913,  directing  defendant  to  pay  complainant  five  dol- 
lars a  week  as  alimony  nntil  the  further  order  of  the 
court.  The  original  decree  of  divorce,  with  an  order 
allowing  alimony,  was  entered  August  16,  1905,  and 
this  order  of  April  15,  1913,  was  entered  upon  the 
petition  of  complainant  filed  March  17,  1913,  setting 
forth  the  nonpayment  of  the  alimony  and  her  need. 
The  prayer  of  the  petition  was  resisted  on  the  ground 
that  by  an  agreement  between  the  complainant  and 
defendant  the  defendant  was  released  from  the  pay- 
ment of  further  alimony.  A  memorandum  of  this 
agreement  was  introduced  in  evidence,  and  although 
it  is  not  signed  by  either  of  the  parties,  yet  it  may  be 
considered  as  containing  their  agreement.  It  is  as 
follows : 

*  *  This  agreement  made  and  entered  into  by  and  be- 
tween Emma  C.  Walter  and  Charles  H.  Walter,  both 
of  the  City  of  Chicago,  County  of  Cook,  and  State  of 
Illinois,  witnesseth : 

**Fob  that  Whebeas,  the  said  Emma  C.  Walter 

•See  nilmoto  Notes  DlcMt,  YoU.  XI  to  XV,  and  OnmiilattTe  0iUHrterl7»  mom 
topic  aad  Mcikm  noinbor. 
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having  been  granted  a  decree  of  divorce  from  said 
Charles  H.  Walter  on  August  16,  A.  D.  1905,  in  tiie 
Superior  Court  of  Cook  County,  case  numbered  246,217, 
as  alimony,  and  Twenty-five  Dollars  ($25.00)  as  so- 
licitor's fees,  to  be  paid  by  Charles  H,  Walter,  and 
which  amount  of  alimony  was  subsequently  by  order 
of  court  reduced  to  Six  Dollars  ($6.00)  per  week,  and 
for  the  purpose  of  adjusting  the  alimony  and  so- 
licitor's fees  now  due  and  the  alimony  hereafter  com- 
ing due,  the  said  parties  have  agreed  and  by  these 
presents  do  agree  in  consideration  of  the  assignment 
made  by  Charles  H.  Walter  of  a  certain  Life  Insurance 
Policy  in  the  State  Mutual  Life  Assurance  Company 
of  Worcester,  Massachusetts,  on  the  life  of  the  said 
Charles  H.  Walter  and  for  the  further  consideration 
that  said  Charles  H.  Walter  agrees  to  pay  the 
premiums  on  said  Insurance  Policy  as  the  same  may 
accrue,  therefore  the  said  Emma  C.  Walter  has  agreed 
and  by  these  presents  does  agree  to  free,  release  and 
discharge  the  said  Charles  H.  Walter  from  all  money 
that  is  now  due  her  for  alimony  and  solicitor's  fees 
by  virtue  of  said  decree  herein  and  the  order  of  the 
court  thereafter  made,  and  the  said  Emma  C.  Walter 
does  further  agree  to  release  and  by  these  presents 
does  forever  release,  free  and  discharge  said  Charles 
H.  Walter  from  all  claims,  demands  for  alimony  or 
moneys  that  may  from  the  date  hereof  and  hereafter 
accrue  to  her  and  become  due  and  owing  her  by  virtue 
of  said  decree  hereinbefore  set  forth,  provided,  how- 
ever, that  said  Charles  H.  Walter  will  pay  the 
preiniums  on  said  Insurance,  Policy  in  the  m^er  as 
hereinbefore  agreed  to  by  him. 

**In  Testimony  Whereof,  the  said  parties  have 
hereunto  set  their  hands  and  seals  this  28th  day  of 
November,  A.  D.  1905." 

The  policy  mentioned  in  this  agreement  was  de- 
livered to  complainant.  When  the  next  annual  prem- 
ium on  the  policy  fell  due  the  defendant  did  not  pay 
the  same,  but  wrote  to  the  complainant  saying  that 
as  he  was  **hard  up"  he  would  be  unable  to  pay  it. 
This  was  in  violation  of  his  agreement  to  keep  the 
annual  premiums  paid  up.    Complainant  thereupon 
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surrendered  the  policy  to  the  insuring  company  for 
its  cash  surrender  value,  which,  while  more  than  the 
amount  of  alimony  due  at  the  time  of  the  surrender, 
was  only  a  small  part  of  the  amount  in  arrears  at  the 
time  of  filing  her  petition,  estimated  on  the  basis  of 
the  original  order. 

It  does  not  appear  that  this  agreement  between  the 
parties  was  ever  brought  to  the  attention  of  the  court, 
but  it  seems  to  have  been  made  without  the  knowledge 
or  approval  of  the  court,  and  there  is  no  modification 
of  the  original  order  directing  the  payment  of  ali- 
mony. Is  such  a  contract  binding  upon  the  complain- 
ant and  on  the  court,  so  that  the  court  may  not  on 
application  grant  whatever  relief  to  complainant  may 
seem  equitable  and  just!  We  think  it  is  not.  We  hold 
that  before  such  an  agreement  can  be  binding  and 
conclusive  its  fairness  and  equity  must  be  made  man- 
ifest to  the  court  having  jurisdiction,  and  that  its 
approval  must  appear  of  record.  In  Audubon  v.  Slvun 
feldt,  181  U.  S.  575,  the  Court  said:  ** Alimony  does 
not  arise  from  any  business  transaction,  but  from  the 
relation  of  marriage.  It  is  not  founded  on  contract, 
express  or  implied,  but  on  the  natural  and  legal  duty 
of  the  husband  to  support  the  wife.  The  general  ob- 
ligation to  support  is  made  specific  by  the  decree  of 
the  court  of  appropriate  jurisdiction.  Generally  speak- 
ing, alimony  may  be  altered  by  that  court  at  any  time, 
as  the  circumstances  of  the  parties  may  require. 
•  •  •  Alimony  cannot  ordinarily  be  enforced  by  ac- 
tion at  law,  but  only  by  application  to  the  court  which 
granted  it,  and  subject  to  the  discretion  of  that  court. 
Permanent  alimony  is  regarded  rather  as  a  portion 
of  the  husband 's  estate  to  which  the  wife  is  equitably 
entitled,  than  as  strictly  a  debt;  alimony  from  time 
to  time  may  be  regarded  as  a  portion  of  his  current 
income  or  earnings;  and  the  considerations,  which 
affect  either,  can  be  better  weighed  by  the  court  having 
jurisdiction  over  the  relation  of  husband  and  wife. 
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than  by  a  court  of  a  different  jurisdiction.*'  This 
was  quoted  with  approval  in  Welty  v.  Welty,  195  HI. 
335  (340).  To  the  same  effect  also  is  Barclay  v.  Bar- 
clay, 184  m.  375,  while  in  Silberschmidt  v.  Silber- 
Schmidt,  112  111.  App.  58,  where  a  contract  was 
involved  substantially  the  same  as  the  one  before  us, 
the  court  held,  in  effect,  that  the  approval  of  such  a 
contract  rests  entirely  in  the  discretion  of  the  court 
upon  review  of  all  the  circumstances,  and  said  that 
**the  agreement  executed  by  the  parties,  unsanctioned 
by  the  court,  could  not  control  the  court  •  •  •  and 
that  the  court  was  as  untrammeled  in  the  premises  as 
if  said  agreement  had  not  been  made.*'  And  in  Recht 
V.  Kelly,  82  HI.  147,  quoted  with  approval  in  Zach- 
mann  v.  Zachmann,  201  HI.  380,  the  general  principle 
is  stated  to  be  that  *Maws  enacted  from  considerations 
of  public  concern,  and  to  subserve  the  general  welfare, 
cannot  be  abrogated  by  mere  private  agreement.'' 

It  follows,  therefore,  that  it  is  not  sufficient  for  the 
immediate  parties  to  agree  as  to  alimony.  The  ap- 
proval of  the  court  must  also  be  secured,  and  by  failing 
to  secure  this  approval  the  agreement  in  question  was 
subject  to  the  discretion  of  the  court  to  be  disregarded 
or  not  by  it  as  it  might  see  fit.  We  see  no  abuse  of  the 
discretion  vested  in  the  chancellor  in  his  choosing  to 
disregard  the  agreement.  We  are  of  the  opinion  that 
it  was  proper  for  the  court  to  order  that  the  defendant 
should  continue  to  contribute  to  the  support  of  the 
complainant,  and  as  the  amount  allowed  is  reasonable 
the  order  will  be  affirmed. 

Affirmed. 
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Schnitzer  y.  Kramer  et  al.v  189  111.  App.  350. 


D.  Schnitzer^  Appellee,  y.  John  Kramer  and  Maggie 

Kramer,  Appellants. 

Gen.  No.  19,949. 

1.  Bills  and  notes,  §  24* — right  of  payee  to  fill  in  hlank  for 
attorney's  fees.  Where  the  amount  of  attorney's  fees  in  a  Judgment 
note  was  not  written  in  the  blank  space  provided  for  that  purpose, 
the  authority  to  fill  in  the  blank  for  a  sum  not  excessive  in  amount 
exists  in  the  payee  of  the  note. 

2.  Alteration  of  instruments,  S  18* — effect  of  filling  in  blank 
left  for  attorney's  fees.  The  filling  in  a  blank  space  left  for  at- 
torney's fees  in  a  judgment  note  is  not  a  material  alteration  going 
to  the  validity  of  the  instrument,  but  is  supplying  a  manifest 
omission. 

3.  Bills  and  notes,  §  24* — when  hlank  in  note  may  he  filled  in. 
Where  additions  or  insertions  are  made  in  conformity  with  the 
apparent  character  and  object  of  a  blank  in  a  note,  they  are 
proper  and  binding  upon  the  maker  of  the  instrument 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  John 
A.  Dowdall,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1913.     Affirmed.     Opinion  filed  October  13,  1914. 

Thomas  W.  Reilly,  for  appellants. 
SoNNBNSCHBiN,  Berkson  &  FisHELL,  for  appellee. 

Mr.  Justice  McSure;ly  delivered  the  opinion  of  the 
court. 

Defendants  gave  plaintiff  their  judgment  notes,  but 
in  the  power  of  attorney  authorizing  any  attorney  of  a 
court  of  record  to  confess  judgment  the  amount  of  the 
attorney's  fees  to  be  allowed  was  not  written  in  the  blank 
space  provided  for  that  purpose.  Some  of  the  notes 
were  for  two  hundred  and  fifty  dollars  and  others  for 
one  hundred  and  fifty  dollars  each,  and  plaintiff  after 
receiving  them  wrote  in  the  blank  space  of  the  two 
hundred  and  fifty  dollar  notes  the  amount  of  twenty- 
five  dollars  as  attorney's  fees,  and  in  the  space  in  the 

*8ee  nilnoUi  Notes  Divest,  Vols.  XI  to  XV,  and  CvmiilAUve  Qoartorly, 
topic  and  section  number. 
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one  hundred  and  fifty  dollar  notes,  the  amount  of  fif- 
teen dollars  as  the  attorney's  fee.  Judgment  was  en- 
tered on  these  notes  for  the  amount  of  the  principal 
due  and  also  the  attorney's  fees  which  had  been 
written  in  as  described. 

Defendants  claim  that  this  supplying  of  the  amount 
of  attorney's  fees  constituted  a  material  alteration  pf 
the  notes  which  was  fatal  to  their  validity.  We  do  not 
agree  with  this  contention.  Filling  in  the  blank  spaces 
was  not  altering  the  notes  but  rather  supplying  a  mani- 
fest omission.  The  general  rule  is  that  such  additions 
or  insertions  when  made  in  conformity  with  the  ap- 
parent character  and  object  of  the  blank  are  proper 
and  binding  upon  the  maker  of  the  instrument.  See 
Tiedemann  on  Commercial  Paper,  sec.  283;  1  Daniel 
on  Negotiable  Instruments,  sec.  142 ;  Parsons  on  Notes 
and  Bills,  33.  See  also  the  opinion  in  White  v.  Alward, 
35  111.  App.  195,  in  which  case  this  identical  question 
was  involved  and  in  which  the  Court  said,  in  substance, 
that  even  if  an  excessive  amount  of  attorney 's  fees  had 
been  put  in  it  was  not  an  alteration  of  the  note ;  the  au- 
thority to  supply  the  omission  existed,  even  if  it  had 
been  exceeded,  and  that  at  most  the  excess  amount  was 
void.  There  is  no  question  before  us  as  to  the  rea- 
sonableness of  the  attorney's  fees  in  this  case. 

The  judgment  is  affirmed. 

Affirmed. 


D.  Schnitzer^  Appellee,  y.  John  Kramer,  Appellant. 
Gen.  No.  19,948.  (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  John 
A.  DowDAix,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1913.    AfDrmed.    Opinion  filed  October  13,  1914. 
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Schwlckrath  y.  Chicago  City  Railway  Co.,  189  111.  App.  352. 

Statement  of  the  Case. 

This  case  involved  the  same  facts  and  the  questions 
presented  for  determination  were  the  same  as  those 
considered  in  Schnitzer  v.  Kramer,  ante,  p.  350,  and 
the  decision  in  that  case  held  conclusive. 

Thomas  W.  Eeilly,  for  appellant. 

SoNNENSCHEiN,  Bbbkson  &  FisHELL,  foF  appellee. 

Mb.  Justice  McSurely  delivered  the  opinion  of  the 
court. 


Peter  Sehwlekrath,  Appellee,  y.  Chicago  City  Railway 

Company,  Appellant. 

Gen.  No.  19,982.  (Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Harbt 
M.  Waggoner,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1913.  Reversed  and  remanded.  Opinion  filed  October 
13,  1914. 

Statement  of  the  Case. 

Action  hy  Peter  Schwickrath  against  Chicago  City 
Eailway  Company  to  recover  damages  for  personal 
injuries  received  by  plaintiff  in  a  collision  between  a 
wagon  in  which  plaintiff  was  driving  and  one  of  de- 
fendant's cars.  Plaintiff  claimed  that  he  was  driving 
north  on  Halsted  street  in  the  northbound  tracks  of 
defendant  and  that  he  was  struck  by  a  northbound 
car  when  he  attempted  to  turn  his  team  across  the 
southbound  track.  Defendant's  evidence  tended  to 
show  that  plaintiff  was  driving  north  on  the  east  side 
of  the  street  between  the  northbound  track  and  the 
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curb,  and  that  at  a  time  when  the  car  was  about  thirty 
feet  behind  him  the  plaintiff  suddenly  turned  his  team 
westward  across  the  tracks  in  front  of  the  northbound 
car.  From  a  judgment  in  favor  of  plaintiff,  defendant 
appeals. 

Watson  J.  Ferry,  for  appellant ;  Leonard  A.  Busby, 
Warner  H.  Robinson  and  John  E.  Kehoe,  of  counsel. 

Daniel  A.  Levy,  for  appellee ;  John  F.  Tyrrell  and 
William  H.  Devenish,  of  counsel.     ' 

Mr.  Justice  McSurely  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Street  bailroads,  §  149* — when  refusal  of  requested  instruction 
prejudicial.  In  an  action  to  recover  for  personal  Injuries  received 
by  plaintiff  in  a  collision  between  a  wagon  he  was  driving  and  a 
street  car,  a  requested  Instruction  which  told  the  jury  that  if 
they  believed  that  as  the  street  car  approached  the  place  in  ques- 
tion it  was  being  operated  with  ordinary  care,  that  the  plaintiff 
drove  his  team  in  the  way  of  the  car  so  suddenly  that  the  motor- 
man  had  no  notice  of  any  danger  to  said  plaintiff  as  to  give  him 
an  opportunity  to  avoid  the  danger  by  the  exercise  of  such  pres- 
ence of  mind  and  of  such  ordinary  care  as  is  to  be  expected  from 
a  man  of  ordinary  coolness  and  prudence,  and  under  such  circum- 
stances as  were  then  surrounding  him,  then  they  should  find  the 
defendant  not  guilty,  held  to  contain  a  correct  statement  of  the  law 
touching  the  conduct  of  the  motorman,  and  a  refusal  of  the  court  to 
give  the  same  held  reversible  error,  in  view  of  the  fact  that  the  case 
was  a  close  one  on  the  facts. 

*Se«  nilnolfl  Notes  Dlirest.  Vols.  XI  to  X¥.  and  CumalatlTo  Quarterly,  same 
topic  and  section  number. 
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The  People  v.  Slusser,  189  111.  App.  354. 


The  People  of  the  State  of  Illinois  ex  reL  Wabash 
Railroad  Company  et  al.,  t.  Mazzinl  Slnsser. 

Oen.  No.  315027.  (Not  to  be  reported  In  full.) 

Original  proceeding  in  the  Appellate  Court  for  mandamus  against 
Hon.  Mazzini  Slusseb,  Judge  of  the  Superior  Court  of  Cook  County. 
Heard  in  this  court  at  the  October  term,  1914.  Petition  denied. 
Opinion  filed  October  14,  1914. 

Statement  of  the  Case. 

Application  to  the  Appellate  Court  by  the  People 
of  the  State  of  Illinois  ex  reL  Wabash  Railroad  Com- 
pany and  others  for  leave  to  file  a  petition  for  a  writ 
of  mandamus  directing  Mazzini  Slusser,  sitting  as  a 
judge  of  the  Superior  Court  of  Cook  county,  to  sign 
a  bill  of  exceptions  containing  informal  language  used 
by  said  judge. 

Zanb,  Morse  &  McKinney,  for  relators. 

Peb  Ctjbiam. 

Abstract  of  the  Decision. 

Mandamus,  §  26* — when  application  for  leave  to  file  petition  to 
compel  judge  to  sign  tyiU  of  exceptions  will  he  denied.  An  appli- 
cation to  the  Appellate  Court  for  leave  to  file  a  petition  for  a  writ 
of  mandamus,  to  compel  a  trial  Judge  to  sign  a  bill  of  exceptions 
containing  informal  language  of  the  Judge  to  the  attorneys  before 
his  final  and  recorded  disposition  of  a  motion  for  a  new  trial,  was 
denied  for  the  reason  that  the  language  had  nothing  to  do  with 
matters  occurring  at  the  trial  or  which  could  have  in  any  way 
influenced  the  Jury,  and  for  the  reason  the  action  of  the  Judge 
speaks  for  itself  through  the  record  aa  to  the  reasons  for  and 
against  the  allowance  of  a  new  trial. 

*Sce  nilnoto  Notes  DU«st,  Vols.  XI  to  XV,  and  CumiiUitlTe  Qmrlerly,  Muno 
topic  and  loctloa  noinbor* 
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Miller  ▼.  Syenson,  189  111.  App.  356. 


Martha  B.  Miller,  Defendant  In  Error,  t.  Syen  STens- 

8on  et  al.,  Plaintiffs  in  Error. 

Gen.  No.  18,323. 

Negligence,  S  12  • — when  seller  of  coat  not  liable  for  injuries 
resulting  from  concealed  knife  therein.  Where  a  lady  purchased 
a  fur  coat  from  dealers  in  ladies  garments  and  after  wearing  it 
was  injured  by  reason  of  a  furrier's  knife  found  concealed  in  the 
coat,  held  that  the  dealers  were  not  liable  for  the  injury,  it  ap- 
pearing that  the  coat  was  sent  to  the  furrier's  for  alterations 
after  she  purchased  it,  and  there  being  no  evidence  to  show  that 
the  dealers  knew  the  knife  was  in  the  coat  or  that  their  failure 
to  discover  it  resulted  from  not  using  reasonable  and  ordinary 
care. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  William  N. 
Gem  MILL,  Judge,  presiding.  Heard  in  thla  court  at  the  March  term, 
1914.  Reversed  with  finding  of  fact  Opinion  filed  November  9, 
1914, 

James  R.  Ward,  for  plaintiffs  in  error. 
No  appearance  for  defendant  in  error. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  court. 

The  defendants,  Sven  and  Rudolph  Svensson,  are 
ladies  tailors  and  sold  but  did  not  manufacture  fur 
garments.  They  sold  to  plaintiff  ^  fur  coat.  It  re- 
quired some  alterations,  was  sent  to  a  furrier  to  have 
such  alterations  made,  and  when  it  came  back  was  de- 
livered to  the  plaintiff,  Martha  Miller.  It  was  a  lined 
coat  with  padding  between  the  lining  and  the  fur. 
Plaintiff  wore  the  coat  three  days,  and  then,  in  walking 
up  stairs,  received  a  cut  in  the  calf  of  her  leg  from  a 
furrier's  knife  which  was  found  in  the  coat  near  the 
bottom.  She  recovered  in  the  Municipal  Court  a  judg- 
ment for  two  hundred  and  fifty  dollars  damages  for 
such  injury,  on  the  ground  that  the  defendants  were 
guilty  of  negligence  in  leaving  the  knife  concealed  in 
the  coat. 

•See  nUnoia  Notes  Digest,  Toll.  ZI  to  XT,  md  OamnlattTe  Qiuirterl/, 
tople  and  soetloii  Bomber. 
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There  is  no  evidence  tending  to  show  that  the  defend- 
ants knew  that  the  knife  was  in  the  coat.  The  defend- 
ants had  not  used  the  knife  or  any  similar  knife  in  their 
business,  and  when  they  purchased  the  coat  and  when 
it  was  returned  after  the  alterations  were  made,  ex- 
amined and  inspected  it.  We  think  that  the  conclusion 
to  be  drawn  from  the  evidence  is  that  the  knife  was 
left  in  the  upper  part  of  the  coat  when  it  was  made  and 
that  it  worked  down  to  near  the  bottom  of  the  coat  while 
plaintiff  was  wearing  it,  and  that  the  evidence  does  not 
show  that  the  failure  of  the  defendants  to  discover  that 
there  was  a  knife  concealed  in  the  coat  was  caused  by 
any  failure  on  the  part  of  the  defendants  to  use  reason- 
able and  ordinary  care  in  respect  to  the  coat.  The 
defendants  were  not  bound  to  anticipate  and  search  for 
that  which  was  unusual  and  unforeseen. 

Some  of  the  cases  in  which  it  has  been  held  that  the 
plaintiff  could  not  recover  are  Hasbrouck  v.  Armour 
S  Co.,  139  Wis.  366,  where  plaintiff  sued  the  manu- 
facturer and  the  retail  vendor  of  a  cake  of  soap  in 
which  a  needle  was  concealed  by  which  she  was  in- 
jured; Akers  v.  Overbeck,  18  Misc.  (N.  Y.)  198,  where 
a  grocer  employed  plaintiff  to  roast  coffee  in  plaintiff's 
machine  and  in  one  of  the  bags  of  coffee  furnished  was 
a  stone,  which  went  into  the  roaster  and  caused  the 
damage  complained  of.  To  same  effect  are  Slattery 
V.  Colgate,  25  R.  I.  220;  Gould  v.  Slater  Woolen  Co., 
147  Mass.  317,  and  Bruckel  v.  Milhau's  Son,  116  App. 
Div.  (N.  Y.)  832. 

The  evidence  in  the  record  does  not  show  that  the 
defendants  were  guilty  of  any  negligence  in  respect  to 
the  coat  purchased  of  them  by  the  plaintiff,  and  the 
judgment  is  reversed. 

Judgment  reversed  tvith  finding  of  fact. 

Finding  of  fact. — The  court  finds  as  a  fact  from  the 
evidence  that  the  defendants  were  not  guilty  of  any 
negligence  which  caused  or  contributed  to  the  injury  of 
the  plaintiff  for  which  she  recovered  in  this  case. 
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Meany  v.  Anglemlre,  189  111.  App.  357. 


John  3.  Meany,  Defendant  In  Error,  t.  Ephralm  An- 

glemlre,  Plaintiff  In  Error. 

Oen.  No.  18,708.   (Not  to  be  reported  In  fall.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  Z. 
Uhub,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1914.    Affirmed.    Opinion  filed  November  9,  1914. 

Statement  of  the  Case. 

Action  by  John  J.  Meany  against  Ephraim  Angle- 
mire  to  recover  for  his  services  as  a  surgeon  in  operat- 
ing on  defendant,  removing  his  prostate  gland,  and  for 
further  services.  To  reverse  a  judgment  in  favor  of 
plaintiff  for  one  hundred  and  fifty  dollars,  defendant 
prosecutes  a  writ  of  error. 

P.  E.  BoYLAN,  for  plaintiff  in  error. 
Thomas  J.  Young,  for  defendant  in  error. 
Mb.  Justice  Baker  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

Physicians  and  suboeons,  §  28* — proof  of  employment.  In  an 
action  for  services  rendered  by  plaintiff  in  operating  on  defendant 
as  a  surgeon,  evidence  held  sufficient  to  show  that  plaintiff  was 
employed  by  defendant,  it  appearing  that  defendant  first  consulted 
his  physician  as  to  the  advisability  of  calling  some  one  else  and 
said  physician  called  plaintiff  who  told  defendant  he  would  per- 
form the  operation  and  defendant  assented. 

*See  Illinois  Notes  Direst,  Vols.  XI  to  XT,  and  OnmnlatiTe  Qoarterlj,  Mune 
topic  and  section  nvmber. 
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The  People  y.  Reizenstein,  189  111.  App.  358. 


The  People  of  the  State  of  Illinois  for  use  of  Cook 
Coanty  et  al.^  ex  rel.  A.  C.  Wegner,  Plaintiff  In  Er- 
ror, T.  Slgmand  J.  Belzensteln,  Defendant  in  Er- 
ror. 

Oen.  No.  19,070.  (Not  to  be  reported  In  fnll.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Fbeemai? 
K.  BI.AKK,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1914.    Affirmed.     Opinion  filed  November  9,  1914. 

Statement  of  the  Case. 

The  questions  presented  in  this  case  were  the  same 
as  those  in  Peogle  ex  rel.  Wegner  v.  Johnston  and 
other  cases,  186  111.  App.  117,  and  the  decision  rendered 
in  those  cases  held  controlling. 

Fbank  H.  Culver,  for  plaintiff  in  error. 

Holt,  Cutting  &  Sidley,  for  defendant  in  error; 
Donald  F.  MoPherson,  of  connsel. 


Mr.  Justice  Baker  delivered  the  opinion  of  the  conrt. 
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The  Equitable  Trust  Co.  v.  Jennings,  189  111.  App.  859. 


The  Equitable  Trast  Company  t.  Edwin  B.  Jennings 

et  al. 

Estelle  6.  Howland,  Cross-Complainant,  Plaintiff  In 
Error,  t.  Edwin  B.  Jennings  et  aL,  Defendants  In 
Error. 

Oen.  No.  19,685. 

1.  Wills,  S  371* — when  income  accruing  to  henefidary  "before 
lyU  death  does  not  go  to  his  estate.  Under  a  will  providing  that 
the  income  of  the  estate  shall  be  divided  equally  between  the 
testator's  two  sons  and  a  grandson  and  payable  quarterly,  and  pro- 
viding that  in  case  either  should  die  without  issue  his  portion 
should  be  added  to  that  of  the  survivor  or  survivors,  held  that 
where  one  of  them  died  without  issue,  leaving  a  will  devising  and 
bequeathing  his  entire  estate  to  his  wife,  that  the  wife  was  not 
entitled  to  any  portion  of  the  income  which  accrued  from  the 
date  of  the  last  quarterly  payment  up  to  her  husband's  death. 

2.  Equity,  §  188* — when  matters  already  adjudicated  cannot 
he  reconsidered  under  cross-Wl.  A  defendant  in  a  case,  when  the 
merits  are  determined  and  the  equities  settled,  cannot,  under 
the  guise  of  a  cross-bill,  bring  the  previous  proceedings  before  the 
court  and  thus  have  the  court  reconsider  questions  already 
passed  on. 

3.  .  Estoppel,  S  66* — when  parties  precluded  from  insisting  on 
different  construction  of  vHU.  Where  a  beneficiary  in  a  will  ac- 
cepted benefits  which  accrued  to  him  by  reason  of  the  court's 
construction  of  the  will,  both  the  beneficiary  and  a  person  claiming 
ander  him  are  estopped  from  insisting  on  a  difPerent  construction. 

4.  Judgment,  S  495* — when  decree  approving  action  of  trustee 
conclusive.  A  decree  approving  the  action  of  a  trustee  in  paying 
a  portion  of  the  income  of  an  estate  to  a  person  mentioned  in  a 
will,  held  conclusive  against  the  claim  of  a  person  that  the  income 
was  not  properly  disbursed,  where  such  person  was  served  with 
a  copy  of  the  bill  in  the  proceeding  and  was  defaulted  for  want 
of  appearance. 

6.  Appeal  and  erbor,  S  1568* — when  setting  aside  default  grant- 
ing leave  to  plead,  etc.,  harmless.  Error  of  court  in  setting  aside 
a  default  decree,  in  granting  defendant  leave  to  file  a  cross-bill 
and  also  in  denying  a  motion  to  strike  the  cross-bill  from  the 
files,  held  not  reversible  error  where  the  cross-bill  was  dismissed. 

•See  nitnoto  Ketea  Dif  eet.  Toll.  ZI  to  XT,  and  CiimiilfttlTe  Quarterly,  nune 
fople 
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The  Equitable  Trust  Co.  v.  Jennings,  189  111.  App.  359. 

^  ■■■-■  I—  ■■»!.  »..ii.  ^^^^m^^^ 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Chables 
M.  Walker,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1914.    Affirmed.     Opinion  filed  November  9,  1914. 

Statement  by  the  Court.  John  D.  Jennings  died 
testate  April  14,  1889,  leaving  a  large  estate  to  the 
Mutual  Trust  Company  in  trust.  That  Company  re- 
fused to  accept  the  trust  and  the  Jennings  Trust  Com- 
pany was,  by  decree  of  the  Circuit  Court  entered  May 
3, 1889,  appointed  trustee.  The  name  of  that  Company 
was  afterwards  changed  to  the  Equitable  Trust  Com- 
pany. The  will  makes  a  bequest  of  income  to  testator's 
wife,  who  died  April  1, 1892,  and  another  to  her  sister, 
who  died  August  24,  1893.  The  only  provisions  of  the 
will  involved  in  this  case  are  the  third  and  fourth 
clauses,  which  are  as  follows: 

*  *  Third.  All  my  real  estate,  including  any  hereafter 
acquired,  and  all  the  rest  of  my  personal  property, 
after  payment  of  my  debts,  I  devise  and  bequeath  to 
The  Mutual  Trust  Society,  an  Illinois  Corporation,  but 
in  trust,  nevertheless,  for  the  following  uses,  purposes 
and  trusts:  viz.,  to  hold  and  manage  the  same  as 
fully  as  I  could  do,  if  still  living,  and  after  defraying 
all  expenses  of  the  estate,  including  five  (5)  per  cent, 
on  the  moneys  of  the  estate,  as  the  compensation  hereby 
fixed  for  the  trusteeship,  the  net  income  from  the  estate 
to  dispose  of  quarter-yearly  as  follows:  One-third 
(1/3)  of  said  net  income  shall  be  paid  to  my  wife  as 
a  life  annuity;  and  sixteen  hundred  dollars  ($1,600) 
per  annum  as  life  annuity  to  her  sister,  Eliza  Brizsee ; 
three  thousand  dollars  ($3,000)  per  annum,  as  a  term 
annuity  to  my  grandson,  John  Henry  Jennings,  until 
he  shall  reach  the  age  of  twenty-five  (25)  years,  which 
will  be  June  fourth  (4)  Nineteen  Hundred  (1900)  and 
the  rest  of  the  said  net  income  shall  be  divided  into 
three  (3)  equal  parts,  one  of  which  shall  be  paid  to  each 
of  my  two  sons,  George  F.  and  Edwin  B.  Jennings, 
until  said  date,  June  4th,  1900,  and  the  remaining  part, 
or  one-third  (1/3)  shall  be  applied  as  far  as  needed, 
to  the  payment  of  my  debts,  and  of  the  legacies  named 
in  item  No.  two  (2)  of  this  will,  should  the  funds  on 
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hand  &  bills  receivable  at  my  death  be  insuflScient  to 
pay  said  debts  &  legacies ;  and  the  surplus  of  said  third, 
after  such  payment,  shall  be  invested  and  reinvested 
by  my  trustee,  for  accumulation  till  said  date,  June  4th, 
1900,  from  which  date  forth,  the  entire  income  from  my 
estate,  after  payment  of  its  expenses,  and  annuities  of 
the  surviving  annuitants,  if  any,  shall  be  equally  di- 
vided between  my  two  sons  and  my  grandson,  one-third 
(1/3)  to  each,  and  also  payable  quarter-yearly,  as  an- 
nuities for  their  lives,  with  remainder  over,  as  follows : 
should  either  of  said  three  die,  leaving  issue,  the  said 
issue  to  take  the  annuity  of  the  deceased  so  long  as 
either  of  the  other  two  shall  live,  and  should  either  of 
my  two  sons  or  my  grandson  die  without  leaving  issue, 
the  annuity  of  him  so  dying  shall  be  added  to  that 
payable  to  the  survivor  or  survivors,  and  on  the  death 
of  the  last  survivor  of  said  three,  the  estate,  subject 
to  my  wife's  and  her  sister's  annuities,  if  still  alive, 
shall  be  divided  equally  between  the  respective  issue 
then  living  of  my  two  sons  and  my  grandson,  such  issue 
of  each  taking  per  stirpes,  and  if  there  be  no  issue  then 
living  of  either  of  said  three,  then  in  default  of  such 
issue,  or  lineal  descendants  of  my  two  sons  &  my  grand- 
son, the  estate,  subject  to  said  two  annuities  or  to 
either,  if  still  alive,  to  go  to  my  heirs  at  law. 

*  *  Fourth.  Whilst  thus  providing  for  my  real  estate 
remaining  intact  the  income  only  to  be  disbursed 
quarter-yearly,  I  authorize  my  trustee,  if  deeming  it 
best  for  the  interest  of  the  estate,  to  sell  or  otherwise 
dispose  of  any  of  the  realty,  provided  my  wife  and 
two  sons,  or  the  survivors  or  survivor  of  said  three, 
signify  in  writing  their  approval  of  such  sale  or  dis- 
position, by  joining  the  trustee  in  the  deed,  or  other 
instrument  of  conveyance,  &  such  jointly  executed  in- 
strument shall  convey  the  title  to  the  pr^operty,  accord- 
ing to  the  tenor  and  purport  of  said  instrument — ^the 
same  being  acknowledged  before  a  Notary  Public. 

* '  Fifth.  I  appoint  my  wife  the  executrix  of  this  will, 
and  should  she  not  survive  me,  or  for  any  cause  should 
not  serve,  then  I  appoint  my  son,  Edwin  B.  Jennings, 
my  executor,  hereby  requesting  that  no  bond  be  re- 
quired of  either  of  them. 

John  D.  Jennings." 
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Testator's  grandson,  John  Henry  Jennings,  died 
without  issue  February  2,  1899,  and  testator's  son 
George  died  February  19, 1902,  also  without  issue,  but 
leaving  a  will  by  which  he  devised  and  bequeathed  his 
entire  estate  to  his  wife,  Estelle  G.  Jennings,  now  Es- 
telle  G.  Howland,  the  complainant  in  the  cross-bill  and 
plaintiff  in  error  here. 

Her  contention  is  that  one-half  of  the  income  which 
accrued  from  January  1,  1902,  up  to  which  time  the 
income  was  paid,  to  February  19, 1902,  the  date  of  the 
death  of  George  F.  Jennings,  should  have  been  paid  to 
plaintiff  in  error,  the  sole  beneficiary  under  the  will 
of  George  F.  Jennings,  while  in  fact  the  entire  income 
of  the  estate  which  accrued  during  said  period  was 
paid  by  the  trustee,  the  Equitable  Trust  Company,  to 
Edwin  B.  Jennings,  the  surviving  son  of  the  testator. 

April  3,  1899,  the  Equitable  Trust  Company  filed  in 
the  Circuit  Court  a  bill  for  the  construction  of  the 
will  of  John  D.  Jennings,  to  which  testator's  sons, 
Edwin  B.  and  George  F.,  and  all  other  persons  in- 
terested in  said  estate  were  made  defendants.  One  of 
the  questions  presented  in  that  case  was,  who  was  en- 
titled to  the  one-third  of  the  quarter-yearly  income  of 
the  estate  which  accrued  prior  to  the  death  of  John 
Henry  Jennings!  The  court  in  that  case  adjudged 
and  decreed  that  all  the  income  distributable  after  the 
de^ith  of  John  Henry  Jennings  was  distributable  and 
payable  to  George  F.  and  Edwin  B.  Jennings,  and  that 
*'upon  the  settlement  of  each  quarter-yearly  acciunu- 
lation  of  income  •  •  •  commencing  with  the  first 
quarterly  distribution  thereof  subsequent  to  the  death 
of  said  John  Henry  Jennings,  the  complainant  account 
and  pay  over  to  said  George  F.  Jennings  and  Edwin 
B.  Jennings,  in  equal  parts,  the  entire  net  proceeds  of 
such  income  for  such  quarter-yearly  period." 

On  the  death  of  George  F.  Jennings  February  19, 
1902,  the  trustee,  following  the  rule  declared  in  the  suit 
above  referred  to,  paid  all  of  the  income  accruing  after 


Chicago — ^First  Distbict — Novbmbbb,  1914.       363 

The  Bquitable  Trust  Co.  v.  Jennings,  189  111.  App.  359. 

the  date  of  the  last  quarterly  payment  to  Edwin  B. 
Jennings.  November  1, 1903,  the  Equitable  Trust  Com- 
pany filed  a  bill  against  Edwin  B.  Jennings,  the  plain- 
tiff in  error,  as  the  sole  beneficiary  under  the  will  of 
George  F.  Jennings,  and  others.  Plaintiff  in  error  was 
duly  served  with  process  in  that  case  and  the  court  by 
its  decree  approved  and  confirmed  the  act  of  the  trustee 
in  paying  to  Edwin  B.  Jennings  all  of  the  income  which 
accrued  during  the  quarterly  period  within  which 
George  F.  Jennings  died  and  thereafter. 

The  suit  in  which  the  decree  brought  before  us  by 
this  writ  of  error  was  entered  was  brought  April  4, 
1906,  by  the  Equitable  Trust  Company  against  Edwin 
B.  Jennings  and  plaintiff  in  error,  and  she  was  duly 
served  with  a  copy  of  the  bill,  and  failing  to  appear 
was  defaulted.  July  7,  1906,  a  decree  was  entered 
wherein  the  court  found  that  the  income  had  been  paid 
out  in  accordance  with  the  will  of  John  D.  Jennings, 
and  decreed  inter  alia: 

(1)  That  the  resignation  of  Equitable  Trust  Com- 
pany as  trustee  be  accepted. 

(2)  That  Chicago  Title  and  Trust  Company  be  ap- 
pointed successor  in  trust. 

(3)  That  the  outgoing  trustee  deliver  to  the  new 
trustee  the  trust  estate. 

(4)  That  the  new  trustee  have  certain  powers  as 
such. 

(5)  That  when  the  transfer  of  assets  have  been 
made  to  the  new  trustee  a  further  order  should  be  en- 
tered approving  all  action  of  the  retiring  trustee  and 
releasing  it  from  liability. 

By  a  supplemental  decree  entered  December  31, 1909, 
the  court  found  that  the  Equitable  Trust  Company  had 
assigned  and  delivered  to  the  Chicago  Title  and  Trust 
Company  as  substituted  trustee  the  entire  estate,  pur- 
suant to  the  decree  of  July  6,  1906,  and  ordered  that 
the  acts  of  said  Equitable  Trust  Company  as  trustee 
be  approved  and  confirmed  and  said  trustee  released 
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from  all  further  liability  on  account  of  the  administra- 
tion of  said  trust. 

No  complaint  of  any  of  said  orders  was  made  by 
plaintiff  in  error  until  April  29,  1911,  when  she  filed 
her  motion,  supported  by  a  petition,  to  vacate  her 
default  and  for  leave  to  answer  the  bill  and  file  a  cross- 
bill. Her  motion  was  granted  and  June  5,  1911,  she 
filed  her  answer  and  also  a  cross-bill.  The  facts  above 
set  forth  are  either  stated  in  the  bill  and  not  contro- 
verted, or  are  set  forth  in  the  cross-bill.  Edwin  B. 
Jennings  filed  a  general  and  special  demurrer  to  the 
cross-bill,  which  was  sustained,  and  the  cross-com- 
plainant electing  to  stand  by  her  cross-bill,  the  same 
was  dismissed.  The  errors  assigned  by  plaintiff  in 
error  are  that  the  court  erred  in  sustaining  the  de- 
murrer to  the  cross-bill  and  in  dismissing  the  same. 
Edwin  B.  Jennings  assigns  for  cross-errors  that  the 
court  erred  in  setting-  aside  the  default  of  the  defend- 
ant, Estelle  Q-.  Howland,  and  permitting  her  to  answer 
the  bill;  in  giving  her  leave  to  file  a  cross-bill  and  in 
overruling  the  motion  of  Edwin  B.  Jennings  to  strike 
the  cross-bill  from  the  files. 

Harry  A.  Daugherty,  Eobert  J.  Folonie  and  Thom- 
as L.  Stitt,  for  plaintiff  in  error. 

Defrees,  Buckingham  &  Eaton  and  Davto  M.  Hilus, 
for  defendants  in  error. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  court. 

If  plaintiff  in  error  ever  was  entitled  to  the  income 
which  she  now  claims,  she  became  so  entitled  on  the 
death  of  her  husband,  George  F.  Jennings,  February 
19,  1902 ;  yet  she  made  no  claim  to  such  income  until 
June  5,  1911,  when  she  filed  her  answer  and  cross-bill. 
We  find  in  the  cross-bill  no  averment  sufficient  to  bar 
the  defense  of  laches,  and  upon  that  ground  we  think 
the  demurrer  to  the  cross-bill  was  properly  sustained. 

Plaintiff  in  error  was  a  defendant  to  the  bill  filed 
by  the  trustee  November  1, 1903,  for  the  purpose  inter 
alia  of  obtaining  a  decree,  *' ratifying,  affirming  and 
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confirming  its  acts  as  trustee  of  said  estate/*  was 
served  with  process  and  defaulted,  and  a  decree  en- 
tered approving  * '  the  action  of  the  trustee  in  and  about 
the  collection,  receipt  and  disbursement  of  the  income. '  * 
The  disbursements  included  the  payment  to  Edwin  B. 
Jennings  of  the  income  now  claimed  by  plaintiff  in 
error,  and  that  decree  must,  we  think,  be  held  conclusive 
against  her  present  claim. 

In  the  suit  in  which  the  cross-bill  was  filed,  plaintiff 
in  error  was  served  with  a  copy  of  the  bill  defaulted 
and  a  decree  entered  July  6,  1906,  finding  that  the 
trustee  had  carried  out  the  directions  of  the  will  as 
to  the  distribution  of  the  income.  We  think  that  plain- 
tiff in  error  is  barred  by  the  adjudication  that  the 
income  which  accrued  in  1902  was  properly  disbursed. 
A  defendant  in  a  case,  when  the  merits  are  determined 
and  the  equities  settled,  cannot,  under  the  guise  of  a 
cross-bill,  bring  the  previous  proceedings  before  the 
court  and  thus  have  the  court  reconsider  questions 
already  passed  on.  Rohy  v.  Calumet  &  (7.  Canal  & 
Dock  Co.,  165  ni.  277. 

The  bill  as  a  cross-bill  was  not  good  and  the  de- 
murrer was  properly  sustained  thereto. 

Plaintiff  in  error  claimed  under  the  will  of  her  hus- 
band, George  F.  Jennings,  and  any  adjudication  which 
would  be  binding  on  him  if  living  is  binding  on  her. 
The  decree  of  April  23,  1899,  entered  after  the  death 
of  John  Henry  Jennings,  in  a  suit  to  which  George 
F.  Jennings  was  a  party,  interpreted  and  construed  the 
will  to  provide  and  mean  that  all  of  the  income  which 
had  accrued  after  the  last  quarterly  payment  and  be- 
fore the  death  of  John  Henry  Jennings  should  be  paid 
over  to  George  F.  and  Edwin  B.  Jennings.  George 
F.  Jennings  accepted  the  benefits  of  this  decree  by 
accepting  one-half  of  the  one-third  of  the  income  which 
accrued  before  the  death  of  John  Henry  Jennings,  and 
the  decree  was  an  adjudication  that  the  income  which 
accrued  before  the  death  of  John  Henry  Jennings 
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should  not  be  apportioned  which  estops  plaintiff  in 
error,  claiming  under  George  F.  Jennings,  from  insist- 
ing on  a  different  construction  of  the  will. 

The  will  provides  that  after  the  death  of  the  testa- 
tor's wife  and  her  sister  the  entire  income  of  the  estate 
should  be,  *' equally  divided  between  my  two  sons  and 
my  grandson,  one-third  to  each,  and  also  payable 
quarter-yearly,  as  annuities  for  their  lives,  with  re- 
mainder over,  as  follows:  should  either  of  said  three 
die,  leaving  issue,  the  said  issue  to  take  the  annuity 
of  the  deceased  so  long  as  either  of  the  other  two  shall 
live,  and  should  either  of  my  two  sons  or  my  grandson 
die  without  leaving  issue,  the  annuity  of  him  so  dying 
shall  be  added  to  that  payable  to  the  survivor  or  sur- 
vivors.'*  The  language  above  quoted  seems  to  us  care- 
fully to  provide  for  the  effect  of  the  death  of  the  grand- 
son or  either  of  his  sons  on  the  distribution  of  the  net 
income  of  his  estate.  The  payments  are  to  be  made 
quarterly,  and  the  trustee  from  the  first  seems  to  have 
reckoned  from  the  first  day  of  the  year.  The  gifts  of 
income  are  called  in  the  will  annuities,  and  the  will  pro- 
vides that  should  either  of  his  sons  or  his  grandson  die 
without  issue  the,  ''annuity  of  him  so  dying  shall  be 
added  to  that  payable  to  the  survivor  or  survivors.'* 
The  testator 's  sons  and  grandson  are  not  given  any  in- 
terest in  the  income  except  the  right  to  their  quarterly 
payments  in  the  manner  directed.  The  language  of  the 
will  seems  to  us  to  necessarily  exclude  any  apportion- 
ment between  the  estate  of  Gteorge  F.  Jennings  or 
plaintiff  in  error  as  the  sole  beneficiary  under  his  will, 
and  Edwin  B.  Jennings,  the  sole  survivor  of  the  sons 
and  grandson  of  the  testator. 

We  think  that  irrespective  of  the  other  grounds  on 
which  we  hold  that  the  demurrer  to  the  cross-bill  was 
properly  sustained  and  the  cross-bill  dismissed,  the 
facts  appearing  in  the  record  show  no  right  on  the  part 
of  the  complainant  in  the  cross-bill  to  any  part  of  the 
income  of  said  estate  which  accrued  after  the  last 
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quarterly  payment  of  income  and  before  the  death  of 
George  F.  Jennings,  and  therefore  the  demurrer  to 
the  cross-bill  was  properly  sustained  and  the  cross-bill 
dismissed.    Eemenway  v.  Hemenway,  171  Mass.  42. 

If  it  be  conceded  that  the  court  erred  in  setting  aside 
the  default  of  Mrs.  Howland  and  granting  her  leave 
to  file  a  cross-bill  and  also  in  denying  the  motion  of 
Edwin  B.  Jennings  to  strike  the  cross-bill  from  the 
files,  we  do  not  think  the  decree  should  be  reversed 
therefor,  because  the  dismissal  of  the  cross-bill  is,  in 
effect,  equivalent  to  the  striking  of  the  same  from  the 
files. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Affirmed, 


Johii  E.  Bastion,  Appellee,  v.  Ford  Motor  Company,  and 
Chicago  City  Ballway  Company,  on  appeal  of  Ford 
Motor  Company,  Appellant, 

Gen.  No.  19,758.  (Not  to  be  reported  In  fall.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  John 
P.  McGooBTT,  Judge,  presiding.  Heard  In  this  court  at  the  March 
term,  1914.  Reversed  with  finding  of  fact  Opinion  filed  November 
9,  1914. 

Statement  of  the  Case. 

Action  by  John  E.  Bastien  against  Ford  Motor  Com- 
pany and  Chicago  City  Railway  Company  to  recover 
damages  for  personal  injuries  received  by  plaintiff  in 
a  collision  between  an  automobile  in  which  he  was  rid- 
ing and  a  street  car. 

Plaintiflf  was  the  owner  of  a  Ford  automobile,  which 
he  had  used  a  year.  The  Ford  Company  had  in  Chi- 
cago a  shop  where  it  repaired  automobiles.    In  this 
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shop  one  Walters  was  employed  as  mechanic  *Ho  over- 
haul motors."  On  the  day  of  the  accident  plaintiff 
telephoned  the  Ford  Company,  asking :  *  *  Can  I  bring 
my  car  down  to  locate  a  rattle!"  and  was  told  that  he 
could.  The  same  afternoon  he  took  his  car  to  the  Ford 
shop,  was  introduced  to  Walters  and  told  by  Nicollett, 
who  was  in  charge  of  the  shop:  ''Here  is  a  good  man 
to  take  out  and  locate  the  rattle."  Walters  had  quit 
work  for  the  day  and  was  about  to  go  home.  He  lived 
three  miles  south  of  the  Ford  shop  and  plaintiff  lived 
several  blocks  farther  south.  Walters  got  into  the  car 
with  plaintiff,  who  drove  it  south  to  Twenty-third 
street.  There,  on  the  suggestion  of  plaintiff,  he  and 
Walters  changed  seats,  Walters  taking  the  steering 
wheel  and  plaintiff  sitting  by  his  side.  At  Thirty- 
second  street  plaintiff  told  Walters  to  turn  into  Thirty- 
second  street.  Walters  did  so,  proceeded  east  to  In- 
diana avenue,  and  there  the  car  was  struck  by  a  Chicago 
City  railway  car  and  plaintiff  sustained  the  injuries 
complained  of. 

Plaintiff  had  judgment  against  both  defendants  for 
fifteen  hundred  dollars.  To  reverse  the  judgment, 
the  Ford  Motor  Company  appeals. 

A  separate  appeal  was  taken  from  the  judgment  by 
the  Chicago  City  Railway  Company.  For  the  opinion 
of  the  Appellate  Court  rendered  on  that  appeal  see 
post,  p.  369. 

Defrees,  Buckingham  &  Eaton,  for  appellant  Ford 
Motor  Company;  Mabquis  Eaton  and  Don  K.  Jones, 
of  counsel. 

Watson  J.  Ferry,  for  appellant  Chicago  City  Rail- 
way Company ;  Leonard  A.  Busby,  Warner  H.  Robin- 
son and  B.  F.  Richolson,  of  counsel. 

Charles  C.  Spencer  and  E.  W.  Austin,  for  appellee. 
Mr.  Justice  Baker  delivered  the  opinion  of  the  court. 
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Abstract  of  the  Decision. 

1.  Automobiles  and  oabaoes,  S  2* — when  negligence  of  driver  of 
automoMle  not  imputable  to  his  employer.  Where  a  person  took 
his  automobile  to  an  automobile  company  to  have  a  "rattle"  in 
the  car  located  and  an  employee  of  the  company  got  in  the  car 
and  rode  with  the  owner  and  later,  at  the  suggestion  of  the  owner, 
the  employee  drove  the  machine  until  it  collided  with  a  street 
car  and  the  owner  was  injured,  held  that  the  negligence  of  the 
employee,  if  any,  in  driving  the  car  could  not  be  imputed  to  the 
automobile  company  so  as  to  make  it  liable  to  the  owner  for  his 
injuries,  it  appearing  that  the  owner  was  directing  the  employee 
where  to  drive  the  machine,  that  the  company  had  no  authority 
to  control  the  employee  in  driving  it  and  that  the  company  had 
not  assumed  the  service  of  driving  or  operating  it. 

2.  Negligence,  S  104* — rule  as  to  imputed  negligence.  In  order 
that  the  negligence  of  one  person  may  be  imputed  to  another,  they 
must  stand  in  such  relation  of  privity  that  the  maxim  qui  facit 
per  alium,  facit  per  se  directly  applies. 


John  E.  Bastlen,  Appellee,  y.  Chicago  City  Ballway 
Company,  and  Ford  Motor  Company,  on  appeal  of 
Chicago  City  Railway  Company,  Appellant. 

Gen.  No.  19,809.  (Not  to  be  reported  In  fall.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  John. 
P.  McGooRTY,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1914.  Reversed  with  finding  of  fact  Opinion  filed  November 
9,  1914. 

Statement  of  the  Case. 

Action  by  John  E.  Bastien  against  Ford  Motor 
Company,  and  Chicago  City  Eailway  Company  to  re- 
cover for  personal  injuries  sustained  by  plaintiff  in 
a  collision  between  his  automobile,  which  was  being 
driven  by  a  servant  of  the  Ford  Motor  Company,  and 
a  street  car  of  the  defendant  railway  company. 

Each  count  of  the  amended  declaration  alleged  that 
the  Railway  Company  so  negligently  ran  its  street  car 

*See  lUlnote  Notes  DUest,  Vols.  XI  to  XV,  and  CmmiUitlTe  Quarterij, 
topic  and  section  nnmber. 
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and  the  Ford  Company  so  negligently  ran  the  automo- 
bile that  by  reason  of  such  negligence  the  car  and  the 
automobile  collided  and  thereby  plaintiff  was  injured, 
etc. 

Plaintiff  recovered  a  judgment  for  one  thousand 
five  hundred  dollars  against  both  defendants  and  the 
defendant  Chicago  City  Railway  Company  prosecutes 
this  appeal. 

The  question  presented  on  this  appeal  with  refer- 
ence to  whether  the  negligence  of  the  employee  of  the 
Ford  Motor  Company  was  imputable  to  that  Company 
was  decided  on  by  the  Appellate  Court  on  a  separate 
appeal  by  the  Ford  Motor  Company,  see  ante,  p.  367, 
and  the  decision  on  that  appeal  held  controlling  in 
this.  The  opinion  filed  on  that  appeal  is  also  referred 
to  as  containing  a  general  statement  of  facts  of  this 
case. 

Dbfbees,  BuoKiNaHAM  &  Eaton,  for  appellant  Ford 
Motor  Company;  Mabquis  Eaton  and  Don  K.  Jones, 
of  counseL 

Watson  J.  Ferry,  for  appellant  Chicago  City  Bail- 
way  Company;  Leonard  A.  Busby,  Wabbbn  H.  Rob- 
inson and  B.  F.  Richolson,  of  counsel. 

Charles  C.  Spenobb  and  E.  W.  Austin,  for  appellee. 

Mb.  Justice  Bakeb  delivered  the  opinion  of  the  court. 

Abstraet  of  the  Decision. 

Stbeet  bailboads,  §  104* — when  occupant  of  automobile  infured 
in  collision  toith  street  car  guilty  of  contributory  negligence.  In 
an  action  against  a  street  railway  company  and  an  automobile 
company  for  personal  Injuries  received  by  plaintiff  in  a  collision 
between  his  automobile  In  which  he  was  riding  and  a  street  car 
at  a  street  intersection,  where  the  facts  showed  the  automobile 
was  driven  by  an  employee  of  the  automobile  company,  held  that 


•See  Illinois  Notes  Dii^est,  Tots.  XI  to  XT,  and  CnmnlattTe  Qiuwt«rlj, 
topic  and  section  number. 
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a  recovery  by  plaintiff  against  the  railway  company  could  not  be 
sustained  for  the  reason  that  both  the  plaintiff  and  the  driver 
were  guilty  of-  contributory  negligence.  It  appearing  that  both 
could  have  seen  the  car  approaching  had  they  looked,  that  the 
negligence  of  the  driver  was  imputable  to  plaintiff,  and  that  plain- 
tiff himself  did  not  use  reasonable  care  for  his  own  safety. 


The  People  of  tlie  State  of  nilnols,  Defendant  In  Er- 
ror^ y.  John  Lysanght,  Plaintiff  in  Error. 

Oen.  No.  20^017.  (Not  to  be  reported  in  fnIL) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  E. 
Ryan,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1914.     Reversed  and  remanded.     Opinion  filed  November  9,  1914. 

Statement  of  the  Case. 

Information  filed  in  the  Municipal  Court  by  the 
People  of  the  State  of  Illinois  charging  John  Lysaught 
with  committing  an  assault  with  a  deadly  weapon 
within  the  territorial  limits  of  the  City  of  Chicago. 
To  reverse  a  judgment  entered  on  a  finding  of  guilty, 
defendant  prosecutes  a  writ  of  error. 

O'DoNNBLL  &  O'Donnbmj,  for  plaintiff  in  error. 
Maolay  Hoynb,  for  defendant  in  error. 

Mb.  Justiob  Bakeb  delivered  the  opinion  of  the  court. 

Abstraet  of  the  Decision. 

ASSAI7I.T  AND  BATTXBT,  §  31* — proof  essentiol  to  sustain  convio 
tion  for  assault  toith  deadly  loeapon.  A  conviction  on  an  informa- 
tion charging  defendant  with  committing  an  assault  with  a  deadly 
weapon  within  the  city  of  Chicago  cannot  be  sustained  where  the 
evidence  does  not  show  that  the  alleged  assault  was  committed 
in  said  city. 

•See  nilnols  NotM  IHsMt,  Toll.  XI  to  XT,  and  CnmnlattTe  Qnarteriy,  Mm« 
fi9ie  and  eectleii 
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Sackett  v.  Centaur  Motor  Co.,  189  111.  App.  372. 


A.  H.  Sackett,  Defendant  in  Error,  y.  Cekitaur  Motor 
Company  of  Illinois,  Plaintiff  in  Error. 

Gen.  No.  20,132. 

1.  Principal,  and  agent,  §  69* — when  agent  entitled  to  commia-' 
sion.  Where  contracts  were,  in  effect,  offers  by  the  defendant  to 
sell  automobiles  on  stated  terms  and  a  party  accepted  an  offer 
before  its  withdrawal,  the  parties  became  bound  thereby  so  that 
when  defendant  delivered  a  car  to  a  retail  dealer*  under  such  cir- 
cumstances, the  moneys  received  therefor  emanated  from  the  sale 
of  an  automobile  within  the  meaning  of  an  agency  contract  such 
as  to  entitle  the  agent  to  a  commission. 

2.  Pbincipal  and  agent,  §  70* — right  of  agent  to  commissions. 
When  an  arrangement  with  a  prospective  purchaser  ripens  into  a 
sale,  it  gives  a  right  to  the  agent  to  a  commission,  when  his  efforts 
are  the  efficient  cause  of  the  sale. 

3.  Principal  and  agent,  §  70* — right  of  agent  to  commissions. 
An  agent  under  contract  of  employment  is  entitled  to  commissions 
on  automobiles  sold  by  his  principal  under  ''arrangements"  effected 
while  in  the  principal's  employ,  although  the  cars  are  not  delivered 
and  paid  for  until  after  his  discharge  prior  to  the  termination 
of  his  contract  of  employment 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  William  N. 
Gemmill,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1914.     Affirmed.     Opinion  filed  November  9,  1914. 

Statement  by  the  Court.  The  defendant  corpora- 
tion, doing  business  at  Chicago,  employed  plaintiff 
Sackett  May  20,  1911,  for  an  indefinite  term  to,  **take 
the  position  of  sales  manager  at  a  salary  of  $25.00 
per  week  and  1  per  cent,  of  the  gross  sales  emanating 
from  the  sale  of  automobiles  sold  through  this  office. ' ' 
A  supplemental  contract  between  the  parties  made 
August  19,  1911,  provided  that  Sackett  should  receive, 
**  one-half  of  1  per  cent,  on  all  cars  going  into  the 
State  of  Wisconsin  on  and  after  this  date. ' '  On  the  same 
day  a  contract  in  writing  was  made  between  the  de- 
fendant and  the  Bates  Odenbrett  Company  of  Mil- 

•See  UllnolB  Notefi  D^est,  Vols.  XI  to  XV,  and  CiimulAUve  Quartorly, 
topic  aiid  tiecfcioii  number. 
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waukee,  by  which  the  Milwaiikee  Company  agreed  to 
buy  of  the  defendant  and  the  defendant  agreed  to  sell 
to  that  ^Company  two  hundred  and  fifty  cars  of  seven 
different  patterns,  the  number  of  each  pattern  to  be  op- 
tional. The  plaintiff  was  discharged  by  the  defendant 
January  22,  1912.  After  January  22nd  the  defendant 
Company  delivered  to  the  Milwaukee  Company  twen- 
ty-seven cars  and  was  paid  therefor  $35,908.72,'  on 
which  amount  plaintiff  claimed  and  was  allowed  by 
the  court  a  commission  of  one-half  of  one  per  cent. 
On  January  22nd  the  defendant  Company  had  written 
orders  for  cars  amounting  to  $9,167  from  certain  re- 
tail dealers,  which  cars  were  not  delivered  until  after 
that  date.  At  that  time  there  were  in  existence  certain 
alleged  contracts  of  defendant  with  retail  dealers,  on 
each  of  which  small  deposits  had  been  paid  to  de- 
fendant Company.  Each  of  such  alleged  contracts 
contained  an  agreement  on  the  part  of  the  dealer  to 
buy  of  defendant  a  specified  number  of  cars  at  certain 
prices  for  each  of  the  seven  patterns  of  cars  therein 
mentioned,  but  it  was  optional  with  the  dealer  to  take 
cars  of  any  pattern  or  patterns. 

The  contention  of  the  defendant,  plaintiff  in  error 
here,  is  that  the  plaintiff  was  entitled  to  receive  only 
commissions  on  the  money  received  by  the  defendant 
for  cars  delivered  while  plaintiff  was  in  its  employ; 
and  the  contention  of  plaintiff,  defendant  in  error  here, 
is  that  he  was  entitled  to  receive  one  per  cent,  of  the 
amount  received  by  defendant  from  the  retail  dealers 
with  whom  the  defendant  had  such  alleged  contracts 
at  the  time  of  his  discharge,  and  also  one-half  of  one 
per  cent,  on  the  cars  delivered  to  the  Milwaukee  Com- 
pany after  January  22,  1912.  The  court  found  in 
favor  of  the  contention  of  the  plaintiff  and  gave  judg- 
ment accordingly,  and  the  defendant  prosecutes  this 
writ  of  error. 

Miller,  Gk)RHAM  &  Wales,  for  plaintiff  in  error. 
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MoNTGOMEBT,  Habt,  Smith  &  Steebe,  for  defendant 
in  error. 

Mb.  Justice  Bakeb  delivered  the  opinion  of  the 
court. 

It  may  be  conceded  that  the  defendant  conld  not 
have  enforced  the  alleged  contracts  with  the  retail 
dealers,  nor  that  with  the  Milwaukee  Company,  be- 
cause such  contracts  were  for  the  purchase  of  seven 
different  patterns  of  cars,  each  at  a  specified  price, 
and  it  was  optional  with  the  prospective  purchaser 
to  take  all  or  any  part  of  his  cars  of  any  pattern  or 
patterns,  and  the  alleged  contracts  were  therefore  un- 
certain and  lacked  mutuality.  It  may  also  be  conceded 
that  such  contracts  were  at  most  executory  contracts 
for  the  sale  of  cars,  and  not  sales  under  which  the 
title  passed  before  delivery.  When  such  writings  were 
executed  the  plaintiff  had  completed  the  work  he  was 
obliged  to  do,  but  he  had  not  earned  his  commission 
when  discharged  because  no  binding  contracts  of  sale 
had  been  made,  and  in  the  case  of  the  Milwaukee  Com- 
pany the  cars  had  not  gone  into  the  State  of  Wiscon- 
sin. 

The  contracts  were,  in  substance,  offers  by  the  de- 
fendant to  sell  cars  on  the  terms  stated,  and  if  before 
the  offer  was  withdrawn  a  party  to  whom  such  offer 
was  made  accepted  the  order  by  ordering  a  car  or 
cars  on  the  terms  stated  to  him,  and  the  defendant 
accepted  such  offer,  the  parties  thereby  entered  into 
a  contract  which  bound  them,  and  when  defendant 
delivered  a  car  to  a  retail  dealer  under  such  circum- 
stances, the  moneys  received  for  such  car  must  be  re- 
garded as  **  receipts  emanating  from  a  sale  of  an 
automobile  sold  through  this  office,'*  within  the  mean- 
ing of  the  phrase  as  used  in  the  contract  of  employ- 
ment, and  cars  shipped  to  the  Milwaukee .  Company 
on  orders  received  after  plaintiff's  discharge  must  be 
regarded  as,  **cars  going  into  the  State  of  Wisconsin," 
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within  the  meaning  of  that  phrase  as  used  in  the  con- 
tract between  plaintiff  and  defendant. 

If  the  alleged  contracts  were  nothing  more  than 
arrangements,  when  an  ''arrangement''  with  a  pros- 
pective purchaser  ripens  into  a  sale,  it  gives  a  right 
to  the  agent  to  a  commission  for  the  reason  that  the 
agent's  efforts  are  the  efficient  cause  of  the  sale.  Here 
it  is  immaterial  whether  the  plaintiff  did  or  did  not 
make  the  ''arrangement,"  he  was  entitled  to  the  com- 
missions on  the  cars  sold  through  defendant's  office 
under  arrangements  effected  while  he  was  in  de- 
fendant's employ. 

We  think  the  trial  court  properly  interpreted  the 
contract  and  allowed  a  recovery  of  commissions,  and 
the  judgment  is  affirmed. 

Affirmed. 


Ht.  Ternon  National  Bank,  Appellee,  t.  The  Eelllng- 

Karel  Company,  Appellant. 

Oen.  No.  20,226. 

1.  Bills  and  notes,  §  240* — riohts  of  purchaser  of  draft  before 
U8  acceptance.  The  purchaser  of  a  draft  before  Its  acceptance  in 
the  ordinary  course  of  business,  in  good  faith,  for  value,  is  as 
'clearly  a  holder  for  value  as  if  he  had  purchased  the  draft  after 
acceptance. 

2.  Bills  and  notes,  §  248* — when  purchaser  of  draft  not  charged 
ivith  notice  of  its  infirmity.  The  fact  that  the  purchaser  of  a 
draft  gives  to  the  acceptor  thereof  the  right  to  inspect  the  goods 
for  the  price  of  which  the  draft  is  drawn,  does  not  show  notice 
or  knowledge  of  any  infirmity  in  the  draft. 

3.  Bills  and  notes,  S  241* — what  essential  to  charge  purchaser  of 
draft  with  notice  of  its  infirmity.  To  efCect  the  holder  of  a  draft, 
notice  of  its  infirmity  must  exist  at  the  time  he  acquires  the  paper, 
when  his  relation  to  it  is  fixed. 

4.  Bills  and  notes,  §  240* — when  notice  subsequent  to  acquisU 
tion  of  draft  does  not  affect  title  of  holder.    Notice  as  to  the  In- 


•See  Illinois  Notes  Divest,  Vols.  XI  to  XT.  and  CnmulntlTe  Qnafierijr, 
topic  and  section  nomber. 
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finnity  of  a  draft  subsequent  in  time  to  its  acquisition  does  not 
affect  a  purchaser's  title  or  right  to  transfer  the  draft 

5.  Bills  and  notes,  §  46* — defense  not  available  ty  acceptor, 
in  an  action  by  the  payee  against  the  acceptor  of  a  draft,  failure 
of  consideration .  as  between  the  drawer  and  drawee  is  not  a  de- 
fense. 

6.  Bills  and  notes,  S  436* — when  written  acceptance  may  not  he 
varied  hy  parol.  The  terms  of  an  acceptance  in  writing  cannot  be 
varied  by  any  contemporaneous  oral  agreement. 

7.  Bills  and  notes,  S  34* — what  constitutes  conditional  accept- 
ance. Facts  stated  in  an  affidavit  of  merits  held  not  to  show  an 
agreement  that  the  delivery  of  a  draft  was  conditional,  but  only 
an  agreement  that  the  acceptance  was  conditional;  but  the  accept- 
ance as  modified  by  such  conditions  was  delivered  to  the  purchaser 
of  the  draft  without  limitation  or  reservation  that  property  in  the 
instrument  should  not  be  transferred  until  the  happening  of  the 
conditions  named. 

8.  Municipal  Coubt  or  Chicago,  §  13* — wlien  ajjidavit  of  merits 
may  he  stricken.  In  an  action  in  the  Municipal  Court  of  Chicago,  an 
affidavit  of  merits  which  does  not  set  up  facts  constituting  a  de- 
fense may  be  stricken. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Williasc 
N.  Gemmill,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1914.    Affirmed.     Opinion  filed  November  9,  1914. 

Thbodobb  Johnson,  for  appellant. 

Newman,  Poppenhusen  &  Stebn,  for  appellee;  Ed- 
ward R.  Johnston,  of  counsel. 

Mb.  Justice  Bakeb  delivered  the  opinion  of  the 
court. 

The  plaintiff  Bank  purchased  the  draft  sued  on 
November  22,  1912,  in  the  regular  course  of  business, 
for  a  valuable  consideration.  To  the  draft  was  at- 
tached a  negotiable  bill  of  lading  for  196  barrels  of 
pecans  shipped  via  B.  &  0.  R.  R.  to  appellant.  The 
draft  was  drawn  on  and  accepted  by  the  appellant,  de- 
fendant in  the  trial  court,  November  26th,  payable 
December  2nd.    It  was  agreed  between  the  parties  that 

•Se«  Illinois  Not^H  Digest,  Vols.  XI  to  XV,  and  Camalatlve  Quartorlj,  same 
topic  and  section  number. 
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the  plaintiff  should  deliver  the  pecans  to  a  public  ware- 
house in  Chicago  by  December  2nd,  and  allow  inspec- 
tion thereof  by  defendant.  December  17th  plaintiff 
gave  an  order  to  defendant  permitting  inspection.  It 
is  claimed  by  appellant  that  on  such  inspection  the 
pecans  were  found  to  be  inferior  to  the  pecans  pur- 
chased of  the  drawer,  and  for  that  reason  payment 
of  the  draft  was  refused.  The  court  struck  out  the 
affidavit  of  defense  and  gave  judgment  for  the  plain- 
tiff. The  grounds  of  reversal  urged  by  appellant  are : 
**1.  That  appellee  does  not  stand  in  the  position 
of  a  holder  in  due  course  of  the  draft  because  before 
acceptance  by  appellant  the  draft  had  been  dishonored. 

2.  That  the  consideration  for  the  acceptance  moved 
directly  from  appellee  to  appellant;  that  the  consid- 
eration so  moving  from  appellee  failed;  and  that  ap- 
pellant has  a  right  to  show  such  failure  of  considera- 
tion as  against  appellee. 

3.  That  delivery  of  the  accepted  draft  was,  by 
parol  agreement  between  the  parties,  made  condi- 
tional, and  the  nonfulfillment  of  such  condition  can  be 
shown  as  a  defense  to  appellee's  action." 

One  who  purchases  a  draft  before  its  acceptance  in 
the  ordinary  course  of  business,  in  good  faith,  for 
value,  is  as  clearly  a  holder  for  value  as  if  he  had 
purchased  the  draft  after  acceptance.  The  fact  that 
the  purchaser  gives  to  the  acceptor  the  right  to  in- 
spect the  goods  for  the  price  of  which  the  draft  is 
drawn,  does  not  prove  notice  or  knowledge  on  the 
part  of  the  purchaser  of  any  infirmity  in  the  draft. 
The  rule  is  that  notice  to  affect  the  holder  of  a  draft 
must  exist  at  the  time  he  acquires  the  paper,  for  then 
his  relation  to  it  is  fixed,  and  subsequent  notice  does 
not  affect  his  title  or  right  to  transfer  it.  1  Daniel, 
Neg.  Inst.  (6th  Ed.)  929;  Selover,  Neg.  Inst.  (2nd 
Ed.^)  225;  Laws  of  1907,  p.  411,  sec.  61  (J.  &  A. 
117700) ;  Id.,  p.  410,  sec.  52  (J.  &  A.  If  7691) ;  Hoffman 
&  Co.  of  Mihvaukee  v.  Bank,  12  Wall.  (U-  S.)  181; 
Craig  v.  Sikhett,  15  Pa.  240;  Credit  Co.  v.  Howe  Ma- 
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chine  Co.,  54  Conn.  357 ;  Fort  Dearborn  Nat.  Bank  v. 
Carter,  Rice  &  Co.,  152  Mass.  34. 

It  is  a  sufficient  answer  to  the  second  ground  of 
reversal  relied  on,  to  say  that  in  an  action  by  the  payee 
against  the  drawer  on  an  acceptance,  failure  of  con- 
sideration as  between  the  drawer  and  drawee  is  not  a 
defense.  Nowak  v.  Excelsior  Stone  Co.,  78  HI.  307; 
1  Daniel  on  Neg.  Inst.  (6th  Ed.)  228. 

The  terms  of  an  acceptance  in  writing  cannot  be 
varied  by  any  contemporaneous  parol  agreement,  as 
that  is  against  the  first  principles  of  the  law  of  evi- 
dence. 1  Daniel,  Neg.  Inst.,  supra,  612;  Mosher  v. 
Rogers,  117  111.  446. 

The  facts  stated  in  the  affidavit  of  defense  do  not 
show  an  agreement  that  the  delivery  of  the  draft  was 
conditional,  but  only  an  agreement  that  the  accept- 
ance was  conditional.  But  the  acceptance  as  modified 
by  such  conditions  was  delivered  to  appellee  without 
limitation  or  reservation  that  property  in  the  instru- 
ment should  not  be  transferred  until  the  happening  of 
the  conditions  named. 

The  consideration  for  the  acceptance  of  the  draft 
was  the  shipment  of  the  196  barrels  of  pecans — not 
any  parol  promise  of  the  drawee. 

We  think  that  the  action  of  the  Municipal  Court  in 
striking  defendant's  affidavit  of  defense  from  the  rec- 
ord, on  the  ground  that  it  did  not  set  up  facts  con- 
stituting a  defense,  was  proper,  and  the  judgment  is 
affirmed. 

Affirmed. 
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North  Side  Sash  and  Door  Company,  Defendant  in  Er- 
ror,  y.  Mary  Schuetz,  Plaintiff  in  Error. 

Oen.  No.  18,730.   (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Fredebick 
Li.  Fakk,  Judge,  presiding.  Heard  'in  this  court  at  the  March 
term,  1914.     Affirmed.     Opinion  filed  November  9,  1914. 

Statement  of  the  Case. 

The  North  Side  Sash  and  Door  Company,  plaintiff, 
a  subcontractor,  recovered  judgment  for  a  mechanic's 
lien  on  premises  belonging  to  defendant,  Mary  Schuetz, 
and  to  review  this  judgment,  which  was  rendered  in 
the  Municipal  Court  of  Chicago,  the  defendant  brought 
error. 

Cabl  0.  Beroth,  for  plaintiff  in  error;  Geobob  "W. 
Stockwell,  of  counsel. 

SoBOBOFP  &  Newman,  for  defendant  in  error;  Sam- 
uel W.  Newman,  of  counsel. 

Mb.  Justiob  MoSubely  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  MscEAincB'  LZEiTS,  $  135* — When  finding  as  to  terms  of  orig- 
inai  contract  sustained  hy  the  evidence.  Where  one  copy  of  a  con- 
tract executed  in  duplicate  between  an  original  contractor  and  an 
owner  contained  a  provision  that  the  building  should  be  constructed 
free  from  liens  and  the  other  contained  no  such  provision,  the  evi- 
dence is  held  to  justify  a  finding  that  the  contract  when  executed 
contained  no  provision  that  there  should  be  no  liens. 

2.  Mechanics'   libns,    8    90* — when   contractor's   statement    to 

•See  nUnole  Netoe  Diseet.  Yell.  XI  to  XT.  and  OuiBiiUittTe  Qnarteriy,  aeme 
iople  and  ■ectten 
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owner  sufficient.  When  the  original  contractor  furnishes  the  owner 
a  sworn  statement  showing  the  names  of  subcentractors  and  the 
amounts  due  them,  it  will  be  presumed  sufficient  notice  to  the 
owner  of  the  amount  owing  the  plaintiff,  a  subcontractor, 
if  the  statement  has  been   omitted   from   the  bill   of  exceptions. 

3.  Appeal  and  ebbob,  S  1021* — when  objection  to  amount  of 
judgment  not  presented  for  review.  The  objection  that  the  judg- 
ment exceeds  the  amount  named  In  the  summons  cannot  be  raised 
if  the  abstract  of  the  summons  does  not  show  the  amount  claimed, 
and  the  Judgment  is  not  In  excess  of  the  amount  claimed  in  the 
statement  of  claim. 

4.  Appeal  and  ebbob,  S  S06* — presumption  when  exhibits  not  in- 
cluded in  hill  of  exceptions.  When  the  bill  of  exceptions  does  not 
Include  all  the  exhibits  at  the  trial,  the  sufficiency  of  the  missing 
documents  to  Justify  the  finding  of  the  trial  court  will  be  pre- 
sumed. 


Benjamin  Ohnkin,  Defendant  in  Error,  t.  Solomon 

Smoler,  Plaintiff  in  Error. 

Gen.  No.  19,196.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Henbt  C. 
Beitleb,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1914.     Affirmed.     Opinion  filed  November  9,  1914. 

Statement  of  the  Case. 

Action  of  trover  brought  in  the  Municipal  Court 
of  Chicago  by  Benjamin  Ohnkin  against  Solomon 
Smoler  for  damages  for  the  conversion  of  personal 
property.  The  trial  court  found  for  plaintiff  and 
entered  judgment  against  defendant  for  $22.  To  re- 
verse the  judgment,  defendant  prosecutes  a  writ  of 
error. 

The  facts  as  found  by  the  trial  court  were  substan- 
tially as  follows :    Plaintiff,  a  tailor,  had  two  or  three 

•See  niinolfl  Notes  Digest,  Vols.  XI  to  XV,  and  Cumnlattve  Qiiiurterlj«  Mune 
topic  and  section  number. 
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times  bought  goods  from  the  defendant,  a  jobber.  De- 
fendant claimed  that  on  October  27th,  the  day  in 
question,  plaintiff  was  indebted  to  him  for  goods  to 
the  amount  of  $26.30.  On  this  day  plaintiff  came  into 
the  store  and  bought  some  goods,  amounting  to  $22, 
for  which  he  paid  defendant  cash.  These  goods  were 
done  up  in  a  bundle  and  delivered  to  plaintiff,  and  the 
$22  was  handed  to  defendant.  The  bundle  was  left 
for  a  short  time  on  the  counter,  while  plaintiff  looked 
at  other  goods,  and  thereupon  the  defendant  took  the 
bundle,  and  when  plaintiff  inquired  where  his  bundle 
of  goods  was  defendant  replied :  **  You  owe  me  enough 
dollars,  and  you  get  out,"  at  the  same  time  shoving 
the  plaintiff  out  of  the  store. 

Baenett  &  Glaskay,  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

Mb.  Justice  McSubely  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Trover  and  conversion,  §  39* — when  finding  as  to  ownership  of 
goods  warranted  by  the  evidence.  In  an  action  of  trover  for  goods 
purchased  of  a  jobber,  where  the  plaintiff  claimed  that  he  had  paid 
for  the  goods  and  the  bundle  was  delivered  to  him,  and  that  after 
he  had  left  It  on  the  counter  the  defendant  took  It,  and  the  de- 
fendant claimed  that  the  money  was  paid  by  plaintiff  to  apply 
on  an  old  account,  held  that  a  finding  that  the  goods  belonged 
to  plaintiff  was  warranted  by  the  evidence. 


►• 
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Albert  P.  Snite,  Plaintiff  in  Error,  t.  Bobert  G.  Gelirke, 

Defendant  in  Error. 

Oen.  No.  19,737.  (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  JoHir  J. 
RooNEY^  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1914.     Affirmed.     Opinion  filed  November  9,  1914. 

Statement  of  the  Case. 

Action  of  replevin  by  Albert  P.  Snite  against  Robert 
C.  Gehrke  to  obtain  household  goods  in  the  possession 
of  defendant  under  a  distress  warrant.  The  trial  court 
held  adversely  to  plaintiff  and  a  writ  of  retorno  ha- 
bendo  was  ordered  to  issue.  To  reverse  the  judgment, 
plaintiff  prosecutes  a  writ  of  error. 

The  chattel  mortgage  purported  to  have  been  made 
by  Catherine  D.  Pearce  and  George  C.  Pearce,  but 
the  clerk  of  the  Municipal  Court,  before  whom  the  ac- 
knowledgment was  made,  certified  that  the  persons 
acknowledging  it  before  him  were  Arthur  D.  Pearce 
and  George  C.  Pearce.  The  mortgage  also  purported 
to  have  been  given  to  secure  a  note  of  even  date  which, 
by  the  language  of  the  mortgage,  became  **due  and 
payable  on  or  before  35  months  after  date  of  option 
of  the  legal  holder  thereof. ' ' 

Snite  &  Longenecker,  for  plaintiff  in  error;  Joel 
F.  Longeneceeb,  of  counsel. 

Frederick  H.  Gaksbebgek  and  William  C.  Bigby, 
for  defendant  in  error. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the 
court. 


Chicago — ^Fibst  Distbiot — Novbmbeb,  1914.       383 

Schumann  v.  Elkoos,  189  111.  App.  383. 


Abstract  of  the  Decision. 

1.  Chattel  mobtgageb,  §  68* — when  acknowledgment  insufficient. 
Where  a  chattel  mortgage  is  not  acknowledged  by  one  of  the  mort- 
gagors. It  will  not  be  effective  as  against  the  claim  of  a  third 
party. 

2.  Chattel  mobtgaqes,  §  36* — when  statement  as  to  maturity 
of  note  defective.  A  provision  in  a  chattel  mortgage  that  the 
note  secured  thereby  "became  due  and  payable  on  or  before  35 
months  after  date  of  option  of  the  legal  holder  thereof/'  held  to 
state  no  time  for  the  maturity  of  the  debt  and  to  constitute  a 
defect  of  which  a  third  party  may  take  advantage. 

3.  Replevin,  S  44* — necessity  of  demand.  Where  defendant  is 
In  possession  of  goods,  under  a  distress  warrant,  his  possession 
is  lawful  and  a  demand  is  necessary  before  replevin  can  be  brought. 


George  F.  Schumanii,  Defendant  in  Error^  t.  Neal  Earl 

Eikoos,  Plaintiff  in  Error. 

Gen.  No.  19,994.  (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  Cottbt- 
net.  Judge,  presiding.  Heard  in  this  court  at  the  March  termi 
1914.    Affirmed.    Opinion  filed  November  9,  1914. 

Statement  of  the  Case. 

m 

Action  by  George  F.  Schumann  against  Neal  Karl 
Eikoos.  Plaintiff  in  his  statement  of  claim  alleged 
that  his  claim  was  for  groceries  and  meats  sold  and 
delivered  to  defendant  at  his  request  by  certain  busi- 
ness firms,  giving  their  names.  Summons  was  served 
on  defendant,  who  was  defaulted  for  failure  to  appear, 
and  judgment  for  plaintiff  was  entered  for  the  amount 
claimed.  Subsequently,  defendant  petitioned  the  court 
to  set  aside  the  default  and  to  vacate  the  judgment, 
claiming  that  he  had  had  no  dealings  with  plaintiff. 

•Se«  nitnoto  NotM  IHgMt,  Tola.  XI  to  XV,  and  CumnlattTe  Quartoriy. 
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Plaintiff  answered  that  at  the  time  he  commenced  suit 
he  was  the  owner  by  assignments  of  the  claims  men- 
tioned in  his  statement  of  claim,  and  on  motion  he  was 
given  leave  to  file  the  assignments,  which  was  done, 
and  thereupon  the  court  denied  defendant's  motion 
to  vacate  the  judgment.  To  reverse  the  judgment, 
defendant  prosecutes  a  writ  of  error. 

Samuel  G.  Gbodson,  for  plaintiff  in  error. 

William  H.  Tatge,  for  defendant  in  error. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Appeal  and  ebrob,  §  1573* — when  irregularity  in  proceeding  to 
vacate  default  judgment  not  reversible  error.  On  petition  to  va- 
cate a  default  Judgment,  where  It  appeared  that  plaintiff  sought  to 
recover  as  assignee  of  choses  of  action  but  had  not  complied  with 
the  statute  in  alleging  that  he  was  the  actual  bona  fide  holder 
thereof  or  how  and  when  he  acquired  title,  held  that  the  action 
of  the  court  In  allowing  plaintiff  to  file  the  assignments  of  the 
claims  sued  on  and  thereupon  denying  the  motion  to  vacate, 
though  irregular,  was  not  reversible  error  where  the  validity  of  the 
assignments  was  not  questioned  and  there  was  no  claim  of  any 
defense  to  the  demands  on  the  merits. 


Herbert  Miller  by  Fred  Miller,  Defendant  In  Error,  y. 
Mrs.  Frank  G.  Spreyne  et  al.,  Plaintiffs  in  Error. 

Gen.  No.  20,108.  (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  R. 
Caverly,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1914.     Affirmed.     Opinion  filed  November  9,  1914. 


•See  Illinois  Notes  Digest*  Vols.  XI  to  XV,  and  Cumulative  Quarterly.  »«— ^ 
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Statement  of  the  Case. 

Action  by  Herbert  Miller,  a  minor,  by  Fred  Miller, 
his  next  friend,  against  Mrs.  Frank  G.  Spreyne  and 
Frank  G.  Spreyne  to  recover  for  personal  injuries 
sustained  by  plaintiff  by  the  falling  of  a  stone  step  in 
a  passageway  in  defendants'  building.  Plaintiff's  par- 
ents were  tenants  in  the  building  and  they  and  other 
tenants  used  the  passageway  in  common.  Plaintiff 
recovered  a  verdict  for  six  hundred  dollars  and  judg- 
ment was  entered  thereon.  To  reverse  the  judgment, 
defendants  prosecute  a  writ  of  error. 

Kruse,  Peden  &  Merrick,  for  plaintiffs  in  error. 

JoKAS  &  Hess,  for  defendant  in  error. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Landlord  and  tenant,  §  226* — when  owner  of  huilding  liahle 
for  injury  to  child  of  tenant  resulting  from  falling  of  stone  step.  In 
an  action  against  the  owners  of  a  building  to  recover  for  injuries 
sustained  by  a  child  of  a  tenant  by  the  falling  of  a  stone  step  in 
a  passageway  used  in  common  with  other  tenants  of  the  building, 
held  that  a  verdict  for  plaintiff  should  not  be  disturbed,  it  ap- 
pearing that  the  defendants  had  once  or  twice  attempted  to  secure 
the  stone  in  place  but  that  no  mortar  or  cement  was  used. 

2.  Negligence,  §  250* — when  error  in  admission  of  evidence  not 
prejudicial.  In  an  action  for  personal  injuries,  error  in  the  ad- 
mission of  portions  of  the  testimony  of  plaintiffs  attending 
physician  held  not  reversible  error,  where  the  jury  were  Instructed 
to  disregard  it  and  the  amount  of  the  verdict  did  not  indicate  the 
jury  were  improperly  Influenced  thereby. 

3.  Damages,  §  122* — when  amount  of  recovery  for  injury  to  leg 
not  excessive.  A  verdict  of  six  hundred  dollars  for  personal  in- 
juries sustained  by  a  minor  held  not  excessive,  it  appearing  that 
the  accident  caused  a  hole  in  his  leg  rendering  it  necessary  to 
remove  part  of  the  bone,  and  that  he  was  cdnfined  to  his  bed  for 
a  month  and  could  not  use  his  leg  for  seven  or  eight  weeks. 


*See  nilnolii  Notes  Dlire«t,  YoU.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topio  and  section  number. 
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City  of  Chicago  v.  Lewinsohn,  189  111.  App.  386. 


City  of  Chicago,  Plaintiff  In  Error,  y.  Dare  Lewlnsohn, 

Defendant  in  Error. 

■ 

Gen.  No.  20,138.   (Not  to  be  reported  In  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Edward  T. 
Wade,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1914.    Reversed  and  remanded.    Opinion  filed  November  9,  1914. 

Statement  of  the  Case. 

Prosecution  by  the  City  of  Chicago  against  Dave 
Lewinsohn  for  violating  a  city  ordinance  prohibiting 
the  keeping  open  of  a  saloon  between  the  hours  of  one 
o'clock  A.  M.  and  five  o'clock  a.  m.  The  trial  court 
found  the  defendant  not  guilty.  To  reverse  the  judg- 
ment entered  on  the  finding,  plaintiff  prosecutes  a 
writ  of  error. 

William  H.  Sexton  and  James  S.  McInebney,  for 
plaintiff  in  error;  Ulysses  S.  Schwaetz,  of  counsel. 

No  appearance  for  defendant  in  error. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

iNTOXicATiwo  LiQuoBS,  §  105* — When  finding  of  not  guilty  in  suit 
for  violation  of  one  o'clock  closing  ordinance  contrary  to  evidence. 
In  a  prosecution  against  a  saloon  keeper  for  keeping  open  his 
saloon  between  the  hours  of  one  o'clock  a.  m.  and  five  o'clock 
A.  M.  in  violation  of  a  city  ordinance,  Tield  that  a  finding  by  the 
trial  court  of  not  guilty  was  directly  contrary  to  the  conceded 
facts  and  could  not  be  sustained,  it  appearing  that  a  witness  for 
plaintiff  testified  that  on  the  morning  In  question  shortly  after 
one  o'clock,  he  saw  twenty-five  or  thirty  people  drinking  at  the 
bar  of  defendant's  saloon,  and  the  defendant  testifying  in  his  own 
behalf  admitted  such  to  be  the  fact. 

•See  niitioifl  Note*  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterlj. 
topic  and  section  number. 
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Oliyer  Tydings,  Defendant  in   Error,  y.  Farrington 
Automobile  Company,  Plaintiff  in  Error. 

Gen.  No.  20,181.   (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  E. 
Ryan,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1914.     Reversed  and  remanded.     Opinion  filed  November  9,  1914. 

Statement  of  the  Case. 

Action  by  Oliver  Tydings  against  Farrington  Auto- 
mobile Company  for  a  breach  by  defendant  of  a  writ- 
ten contract  to  furnish  plaintiff  an  electric  automobile. 
By  the  terms  of  the  contract  defendant  undertook  for 
a  certain  price  to  furnish  an  Ohio  Electric.  Plaintiff 
made  a  deposit  of  $100  which,  in  case  there  was  no 
delivery,  was  to  be  refunded.  Defendant  agreed  to 
allow  plaintiff  on  the  price  of  the  electric  car  $600 
for  his  Franklin  gas  car,  which  was  to  be  traded  in. 
Plaintiff  claims  that  defendant  failed  to  deliver  the 
electric  according  to  the  contract.  The  trial  court 
found  in  favor  of  plaintiff  and  assessed  his  damages 
at  $700,  being  the  amount  of  the  deposit  and  the  $600 
for  plaintiff's  car,  which  had  been  delivered  to  de- 
fendant and  sold  by  it.  From  this  amount  $225,  the. 
price  of  a  *' rectifier"  sold  by  defendant  to  plaintiff, 
was  deducted  and  judgment  was  entered  against  de- 
fendant for  $475.  To  reverse  the  judgment,  de- 
fendant prosecutes  a  writ  of  error. 

McArdlb  &  McArdlb,  for  plaintiff  in  error. 

James  Ttjrnook,  for  defendant  in  error. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the 
court. 
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Heslop  et  al.  y.  Golden,  189  111.  App.  388. 

Abstract  of  the  Decision. 

1.  Automobiles  and  oabages,  §  4* — when  evidence  of  actual 
value  of  automoMTe  to  he  taken  in  exchange  admissible.  In  an 
action  for  defendant's  breach  of  a  contract  to  sell  plaintiff  an 
automobile,  where  defendant  had  agreed  to  allow  plaintiff  a  cer- 
tain sum  for  his  car  which  was  to  be  traded  In,  and  plaintiff's 
car  had  been  delivered  to  defendant  and  sold  by  it,  refusal  of 
court  to  admit  in  evidence  testimony  offered  by  the  defendant 
to  show  the  actual  value  of  the  car  taken  in  exchange,  held  rever- 
sible error. 

2.  Evidence,  §  63* — value.  The  amount  agreed  upon  as  the 
trading  value  of  property  may  be  prima  facie  evidence  of  its  true 
value,  but  is  not  conclusive. 


J.  H.  Heslop  and  H.  W.  Ryland,  trading  as  Heslop-By- 
land  Desk  Company,  Plaintiifs  In  Error,  v.  Marcus 
J.  Golden,  Defendant  In  Error. 

Gen.  No.  20,215. 

1.  Fraudulent  conveyances,  §  2* — Bulk  Sales  Law  construed. 
"Other  goods  and  chattels  of  the  vendor's  business,"  within  the 
meaning  of  the  Bulk  Sales  Law,  does  not  mean  any  and  all  fix- 
tures, goods  or  chattels  used  in  any  trade  or  business,  but  Is  lim- 
ited to  those  used  In  connection  with  the  business  of  selling  mer- 
chandise, commodities  or  other  wares,  under  Kurd's  Rev.  St  1913, 
ch.  38a,  §§  4-6. 

2.  Fraudulent  conveyances,  §  2* — what  propeity  covered  hy  the 
Bulk  Sales  Law.  Where  one  is  engaged  in  running  an  employment 
agency,  his  desk,  chair,  filing  case,  rug  and  other  articles  of  oflice 
furniture  are  not  affected  by  the  Bulk  Sales  Law  such  as  to  render 
a  sale  of  the  same  void  and  fraudulent  as  to  creditors,  under 
Kurd's  Rev.  St.  1913,  ch.  38a,  §§  4-6. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  K. 
Prindiville,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1914.  Reversed  and  Judgment  here.  Opinion  filed  Novem- 
ber 9,  1914.    Rehearing  denied  November  23,  1914. 


*See  Uliitois  Notes  Digest,  YoU.  XI  to  XV,  and  Cumulative  Quarterly,  eame 
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P.  E.  BoYLAK,  for  plaintiffs  in  error. 
Abthttb  Shutan,  for  defendant  in  error. 

Mb.  Justice  MoSubbly  delivered  the  opinion  of  the 
court. 

In  this  replevin  snit  the  trial  court  denied  the  right 
of  property  in  plaintiffs  on  the  ground  that  plaintiffs 
had  obtained  the  same  in  violation  of  the  so-called 
Bulk  Sales  Law  (Hurd's  Illinois  Statutes  1913,  p. 
906). 

The  facts  are  that  one  Charles  A.  Straw  rented  desk 
space  from  the  defendant,  Golden,  in  a  suite  of  rooms 
at  No.  19  South  La  Salle  street,  Chicago.  The  ten- 
ancy was  by  the  month,  and  Straw  conducted  there  an 
employment  agency.  He  had  a  desk,  a  chair,  a  filing 
case,  a  rug  and  a  few  other  articles  of  oflSce  furniture. 
He  sold  nothing  from  said  office,  and  had  no  connec- 
tion with  or  semblance  to  a  mercantile  establishment. 
Straw  sold  his  furniture  to  the  plaintiffs  and  left  the 
building.  Plaintiffs  made  a  demand  of  the  defendant, 
Golden,  for  the  furniture  but  he  refused  to  give  it  up, 
whereupon  this  replevin  suit  was  commenced. 

We  hold  that  this  property  does  not  come  within 
the  operation  of  the  Bulk  Sales  Law.  This  statute 
provides,  in  part,  that:  ''The  sale,  transfer,  or  as- 
signment in  bulk  of  the  major  part  or  the  whole  of  a 
stock  of  merchandise,  or  merchandise  and  fixtures  or 
other  goods  and  chattels  of  the  vendor's  business 
•  •  •  shall  be  fraudulent  and  void  as  against  the 
creditors  of  the  said  vendor,  unless,''  etc.  It  is 
claimed  that  the  words  ''other  goods  and  chattels  of 
the  vendor's  business"  mean  any  and  all  fixtures, 
goods  or  chattels  which  may  be  used  in  any  trade  or 
business.  We  do  not  give  these  words,  as  used  in  the 
statute,  so  broad  a  meaning.  We  construe  them  to 
mean  "other  goods  and  chattels"  used  in  connection 
with  the  business  of  selling  merchandise,  commodities 
or  other  wares.    The  office  furniture  of  an  employ- 
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ment  agency  is  not  so  used  and  is  not  affected  by  this 
statute. 

The  judgment  of  the  Municipal  Court  is  reversed, 
and  we  find  that  the  right  of  property  is  in  the  plain- 
tiffs, and  judgment  for  plaintiffs  is  entered  in  this 
court,  plaintiffs  having  retained  the  property  re- 
plevined. 

Reversed  and  judgment  here. 


Alma  Barginde,  Appellee,  t.  Ewald  Barginde^  Appel- 
lant. 

Gen.  No.  20,242.   (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Maz- 
ziNi  Slussbb,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1914.     Affirmed.     Opinion  filed  November  9,  1914. 

Statement  of  the  Case. 

Alma  Barginde,  complainant,  filed  a  bill  for  sep- 
arate maintenance,  alleging  cruelty  and  drunkenness 
of  Ewald  Barginde,  defendant.  After  a  hearing,  the 
court  granted  a  decree  of  separate  maintenance  in 
favor  of  the  complainant  and  ordered  the  defendant 
to  pay  eight  dollars  a  week  for  the  support  of  com- 
plainant and  her  minor  daughter.  From  the  decree, 
defendant  appeals. 

S.  L.  &  Feed  Lowenthal,  for  appellant. 

William  L.  Eeed  and  Henby  W.  Huttmann,  for 
appellee. 

Mr.  Justice  McSubely  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Decision. 

1.  Husband  and  wife,  §  220* — ground  for  separate  maintenance. 
Where  the  evidence  showed  that  the  defendant  was  frequently  in- 
toxicated and  was  brought  home  in  such  condition  several  times 
and  that  he  struck  and  beat  his  wife  several  times,  causing  her 
face  to  be  bruised  and  swollen,  it  was  held  sufficient  to  sustain 
a  decree  of  separate  maintenance  and  for  support 

2.  Husband  and  wife,  §  226* — when  quarrelsome  conduct  of  wife 
no  defense  to  an  action  for  separate  maintenance.  The  testimony 
of  the  alleged  quarrelsome  conduct  of  complainant  was  considered 
but  did  not  Justify  a  disturbance  of  the  decree  for  separate  main- 
tenance and  alimony. 

3.  Husband  and  wife,  §  243* — when  amount  of  aUmony  not  ex- 
cessive. Where  there  was  nothing  in  the  financial  condition  of 
a  husband  to  render  difficult  the  payment  of  eight  dollars  a  week 
for  the  support  of  his  wife  and  a  minor  daughter,  the  order  of 
the  payment  of  such  a  periodical  sum  was  justified. 


Albert  Schaifner,  Administrator,   Appellee,   t.  C.   F. 

Massey  Company,  Appellant. 

Gen.  Ifo.  20,345.   (Not  to  be  reported  In  fnll.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Adblob 
J.  Petit,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1914.  Affirmed.  Opinion  filed  November  9,  1914.  Rehearing  de- 
nied November  23,  1914. 

Statement  of  tlie  Case. 

Albert  Schaffner,  suing  as  the  administrator  of  the 
estate  of  Frank  Kosatka,  deceased,  recovered  a  judg- 
ment against  C.  F.  Massey  Company,  a  corporation, 
for  five  thousand  dollars  for  the  death  of  Frank  Ko- 
satka. The  facts  stated  below  are  substantially  taken 
from  the  opinion: 

Defendant  manufactured  concrete  battery  wells, 
used  for  the  signal  service  of  railroads.    These  wells 

•See  nilnols  Notes  Biffeft.  YoU.  XI  lo  XT,  aod  CmniilattTe  Qvarterlj, 
tople  Mid  sectloD  number. 
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resembled  in  shape  large  milk  bottles.  The  perpen- 
dicular walls  are  five  feet  five  inches  high.  Above 
this  is  a  shoulder  tapering  inward,  about  ten  inches 
high,  and  above  this  the  neck  extending  about  eighteen 
inches  high.  The  opening  in  the  top  is  twenty-eight  to 
thirty  inches  in  diameter,  and  at  the  bottom  the  well 
is  about  four  feet  ten  inches  in  diameter.  In  the  late 
afternoon  of  August  11,  1912,  decedent,  while  working 
as  a  painter  in  the  shop  of  the  defendant,  went  into 
one  of  these  wells,  using  a  ladder,  and  proceeded  to 
paint  the  inside.  Whether  or  not  he  did  this  acting 
under  a  specific  order  from  the  foreman  is  disputed. 
He  was  not  thereafter  seen  alive,  but  the  next  morn- 
ing shortly  after  seven  o'clock  he  was  found  lying 
dead  on  the  inside  of  the  well.  That  his  death  was 
caused  by  paint  and  gasoline  fumes  seems  to  be  ad- 
mitted. 

On  behalf  of  the  administrator  a  witness  testified 
that  about  2:30  o'clock  on  the  afternoon  of  August 
11th,  the  foreman,  Barry,  said  to  the  decedent: 
*' Frank,  get  some  of  that  paint,  I  want  you  to  paint 
some  battery  wells  on  the  inside  up  here;'*  that  de- 
cedent went  immediately  to  the  paint  barrel,  filled  a 
can  with  paint,  then  mixed  it  with  gasoline,  and  walked 
with  the  foreman  to  the  battery  wells,  and  was  seen 
with  his  hand  on  a  ladder  which  was  leaning  against 
the  well  in  which  his  body  was  subsequently  found. 
Contradicting  this,  the  foreman  testified  that  his  or- 
der was:  **As  soon  as  he  finished  the  job  he  was  on 
that  I  had  some  bottoms  of  wells  to  paint,  to  hunt  me 
up  and  let  me  know,  and  I  would  show  him  what  I 
wanted  done.''  Another  witness  gave  testimony  tend- 
ing to  corroborate  the  foreman.  Eespective  counsel 
seek  to  support  each  story  by  evidence  and  argument 
concerning  the  circumstances  of  the  situation  and  the 
usual  manner  of  doing  the  work.  For  instance,  it  is 
strongly  urged  by  defendant  that  the  inside  walls  of 
the  wells  were  never  painted,  but  only  the  bottoms. 
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This  is  disputed  by  testimony  to  the  effect  that*  some- 
times the  entire  inside  was  painted. 

A  judgment  was  entered  in  favor  of  the  adminis- 
trator, and  the  defendant  appeals  from  the  judgment. 

Holt,  Cutting  &  Sidley,  for  appellant. 

Francis  X.  Busch  and  Jarou)  Svoboda,  for  appellee. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Beeision. 

1.  Witnesses,  §  253* — when  credibility  of  toitnesa  is  for  jury. 
The  credibility  of  a  witness  is  for  the  jury,  in  the  absence  of  sur- 
rounding conditions  such  as  to  make  his  story  impossible  or 
improbable. 

2.  Masteb  and  sebvant,  §  197* — when  master  hound  to  warn 
of  dangers  from  fumes  of  paint  and  gasoline.  Where  decedent 
was  given  a  specific  order  to  paint  the  interior  of  a  concrete  bat^ 
tery  well,  the  jury  could  properly  believe  from  the  evidence  that 
paint  and  gasoline  used  in  such  a  receptacle  would  give  off  fumes 
dangerous  to  the  life  of  ons  working  therein,  so  that  the  defendant 
must  have  been  negligent  in  giving  the  specific  order  without  warn- 
ing of  the  dangers  involved. 

3.  Masteb  and  sebvant,  §  379* — when  servant  does  not  assume 
the  risk  incident  to  place  and  work.  Evidence  held  insufficient  to 
show  that  a  painter  assumed  the  risk  from  fumes  in  working  in  a 
battery  well. 

4.  Negligence,  §  188* — when  evidence  sufficient  to  show  due  care 
of  deceased.  In  the  absence  of  direct  testimony,  the  evidence  ia 
held  to  show  due  care  on  the  part  of  decedent,  who  met  his  death 
from  the  fumes  of  paint  and  gasoline  while  painting  a  battery  well. 

5.  Neoooence,  §  188* — presumption  as  to  due  care  for  safety. 
While  the  burden  of  proving  due  care  for  safety  is  upon  the  one 
asserting  it,  even  if  there  \b  no  direct  evidence  as  to  the  conduct 
of  a  decedent  in  this  respect,  in  an  action  to  recover  for  his  death 
from  the  fumes  of  paint  and  gasoline  while  painting  the  interior 
of  a  battery  well,  the  decedent  is  entitled  to  the  presumption  that 
men  naturally  seek  to  avoid  injury  and  to  preserve  their  own  lives. 

6.  Death,  §  58* — what  may  he  considered  in  arriving  at  dam^ 
ages  hy  loss  of  a  brother  or  son.    In  an  action  to  recover  for  the 


•See  niinoto  Notes  DUest,  Vol*.  XI  to  XT,  and  CmnnUitlTe  Quarterly, 
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death  qt  decedent,  an  Instruction  authorizing  the  jury  to  consider 
not  only  what  the  parents  of  the  decedent  might  reasonably  have 
expected,  if  he  had  lived,  but  also  what  his  adult  brothers  and 
listers  might  have  expected,  is  not  erroneous,  where  the  jury  are 
limited  to  the  consideration  of  the  testimony  upon  the  question  and 
are  told  to  consider  only  what  the  evidence  showed  the  next  of 
kin  might  reasonably  expect  in  a  pecuniary  way. 

7.  Master  and  servant,  §  307* — when  court  may  refuse  an  ab- 
stract instruction  as  to  assumption  of  risk.  In  an  action  to  recover 
for  a  death  caused  by  paint  and  gasoline  fumes  arising  while 
decedent  was  painting  the  interior  of  a  concrete  battery  well,  it 
was  not  erroneous  to  refuse  to  give  an  instruction  containing  an 
abstract  statement  of  the  law  as  to  assumption  of  risk,  which  ig- 
nored entirely  the  theory  and  proof  that  the  decedent  was  obeying 
a  specific  order  in  painting  the  well. 

8.  iNBTBUcnoNs,  §  151* — lohen  requested  instruction  may  he  re- 
fused. It  is  not  erroneous  to  refuse  a  requested  instruction  prac- 
tically covered  by  an  instruction  given. 

9.  TsiAL,  §  45* — when  improper  remarks  of  the  court  vHll  not 
require  reversal.  Where  the  court's  remarks,  indicating  hostility 
towards  certain  of  defendant's  witnesses,  are  made  in  chambers, 
out  of  the  hearing  of  the  jury,  they  are  not  so  prejudicial  as  to 
require  a  reversal. 

10.  Death,  §  67* — when  the  amount  of  damages  awarded  is  not 
excessive.  A  verdict  of  five  thousand  dollars  for  the  death  of  a 
young  man  over  eighteen  years  of  age,  who  was  the  support  of  his 
mother,  held  not  excessive. 


Samuel  E.  Erlckson,  Appellee,  y.  Fred  Miller  Brewing 
Company  et  al.,  on  appeal  of  Fred  Miller  Brewing 
Company,  Appellant. 

Gen.  No.  19,936.   (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Theo- 
DOBE  Brentano,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1913.  Reversed  and  remanded.  Opinion 
filed  November  9,  1914.  Rehearing  denied  and  modified  opinion 
refiled   November  24,   1914. 


•See  nilnoU  Notes  Dlsest*  Vol*.  XI  to  XV,  and  CvmoUitlTe  Qanrterlj, 
toplo  Mid  Metion  number. 
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Statement  of  the  Case. 

Action  in  tort  by  Samuel  E.  Erickson  against  Fred 
Miller  Brewing  Company  and  Chicago  Railways  Com- 
pany. The  plaintiff  had  judgment  against  the  de- 
fendant Brewing  Company.  To  reverse  the  judgment, 
said  Brewing  Company  appeals. 

When  the  case  was  called  for  trial,  the  Brewing 
Company  made  a  motion  for  a  continuance,  supported 
by  an  affidavit  setting  forth  the  absence  of  a  witness, 
the  material  facts  expected  to  be  proved  by  him  and 
the  necessity  of  taking  his  deposition.  The  Railways 
Company,  having  no  notice  of  the  motion,  was  not  rep- 
resented at  the  hearing  thereof.  But  plaintiff  was 
present  and  admitted  that  the  absent  witness,  if  pres- 
ent, would  testify  as  alleged  in  the  affidavit,  whereupon 
the  court  denied  the  motion,  the  order  reading  on 
'  *  plaintiff 's  admittance. ' ' 

When  the  Brewing  Company  offered  the  affidavit  in 
evidence,  it  requested  the  court  to  give  an  appropriate 
instruction  limiting  the  affidavit  to  the  issue  between 
it  and  the  plaintiff  and  that  it  should  not  be  considered 
as  affecting  the  liability  of  the  Railways  Company. 
Plaintiff  first  objected  to  limiting  the  effect  of  the 
evidence  and  later  joined  with  the  Railways  Company 
in  objecting  to  its  introduction  at  all.  The  court  sus- 
tained the  objections  and  the  affidavit  was  excluded. 

MiLLEB,  QoBHAM  &  Walbs,  for  appellant. 

C.  Helmeb  Johnson  and  Daniel  Belasco,  for  ap- 
pellee. 

Mb.  Pbesidinq  Justice  Babnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Beclslon. 

1.    Continuance,    §  59* — when    affidavit    admitted    t>y    adverse 
party  erroneously  excluded  from  evidence.    In  an  action  against  two 


*See  lUlnoi*  Notes  DUest,  Vols.  XI  to  XY,  and  CnmolatiTe  Quarterly, 
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defendants,  where  one  of  the  defendants  made  a  motion  for  a  con- 
tinuance on  the  ground  of  an  absent  witness  and  the  motion  was 
denied  upon  plaintiff's  admission  that  the  absent  witness,  if  present, 
would  testify  to  the  facts  set  forth  in  the  affidavit  filed  in  support 
of  the  motion,  held  that  said  defendant  was  entitled  to.  the  ad- 
mission of  the  affidavit  in  evidence,  so  far  as  it  was  material  to 
the  Issues  between  it  and  plaintiff,  and  that  the  court  erred  in 
excluding  it  on  the  ground  that  it  would  operate  prejudicially 
against  the  other  defendant. 

2.  Evidence,  §  103* — rule  as  to  admission  of.  Where  evidence 
is  competent  for  any  purpose  it  must  be  admitted,  and  if  its  appli- 
cation should  be  restricted  that  may  be  done  by  an  instruction. 


Frank  W.  Shnltz^  Appellee^  t.  Isaac  Miller-Hamilton 

et  al.^  Appellants. 

Gen.  No.  19,360. 

1.  Pleading — reference  to  exhibits.  A  declaration  cannot  make 
attached  exhibits  a  part  of  the  pleading  by  referring  to  them  as  such. 

2.  Pleading,  §  476* — when  counts  in  declaration  sufficient  after 
verdict.  In  an  action  for  breach  of  an  agreement  to  repuithase 
bonds  and  stock  at  the  expiration  of  two  years,  counts  in  the  dec- 
laration defective  In  not  averring  a  proper  demand  on  defendants 
and  tender  of  performance  by  plaintiff,  etc.,  held  sufficient  after 
verdict. 

3.  Appeal  and  ebbob,  §  1682* — when  error  in  sustaining  demurrer 
waived.  Defendants,  by  filing  amended  pleas,  waive  their  right  to 
urge  error  in  sustaining  a  general  demurrer  to  their  original  pleas. 

4.  Pleading,  §  128 ♦ — when  replication  not  responsive  to  plea. 
In  an  action  for  breach  of  a  contract  to  repurchase  stock  and 
bonds  at  the  expiration  of  two  years,  where  one  of  defendants' 
pleas  averred  that  the  place  for  delivery  and  payment  of  the  stock 
and  bonds  was  at  a  certain  bank  and  that  plaintiff  at  no  time  de- 
livered or  offered  to  deliver  at  said  bank,  held  that  a  replication  to 
the  plea  averring  that  none  of  the  defendants  were  ready  or  offered 
at  such  bank  or  elsewhere  to  accept  and  pay  for  said  bonds  or  stock 
was  no  answer  to  the  plea  for  the  reason  it  evaded  the  issue  of 
tender. 

5.  Instructions,  §  131* — when  rulings  on  instructions  as  to  tender 
erroneous.    In  an  action  for  a  breach  of  a  contract,  where  plaintiff 

*See  niinoto  Notes  Digest,  YoU.  XI  to  XY,  and  Cnnmlatlve  Quarterly, 
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in  his  pleadings  based  his  right  to  recover  on  his  complete  perform- 
ance and  not  defendants'  waiver  thereof,  the  giving  of  an  instruction 
for  plaintifF  ignoring  the  necessity  of  tender  and  the  refusal  of  an 
Instruction  ofFered  by  defendants  making  such  tender  essential  to 
plaintiff's  recovery,  held  error. 

6.  Contracts,  §  387* — when  proof  of  performance  essential  to  put 
defendants  in  default.  Under  a  contract  to  repurchase  stock  and 
bonds,  where  a  place  is  designated  therein  as  the  place  of  delivery 
and  payment,  in  order  for  plaintiff  to  put  defendants  in  default  he 
must  show  in  addition  to  his  ofter  of  performance  that  such  stock 
and  bonds  were  at  such  place  for  delivery  unless  such  requirement 
was  waived. 

7.  Gaming,  §  16* — when  provision  in  contract  for  resale  not  in- 
valid. A  contract  for  the  sale  of  stock  and  bonds  giving  the  buyer 
the  right  to  return  the  same  after  two  years  and  receive  the  pur- 
chase price,  held  to  be  one  of  conditional  sale  and  not  an  option 
contract,  in  contravention  of  section  30  of  the  Criminal  Code,  J.  &  A 
%  3733. 

8.  Sales,  §  374* — when  instructions  as  to  contribution  to  fore- 
closure  sale  properly  refused.  In  an  action  for  breach  of  a  con- 
tract to  repurchase  stock  and  bonds,  a  requested  instruction  that 
plaintiff  could  not  recover  if  certain  persons  purchased  for  the  plain- 
tiff and  other  bondholders  the  property  at  a  foreclosure  sale  under 
a  trust  deed  to  secure  the  bonds,  and  if  he  contributed  money  for 
that  purpose,  and  another  requested  instruction  of  the  same  purport 
requiring  plaintiff  to  prove  defendants'  consent  to  such  contribution, 
held  properly  refused,  there  being  nothing  to  show  that  plaintiff's 
participation  in  the  foreclosure  sale  would  relieve  defendants  from 
theic  obligations  under  the  contract. 

9.  Sales,  §  374* — when  requested  instruction  as  to  merger  proper- 
ly refused.  In  an  action  for  breach  of  a  contract  to  repurchase  stock 
and  bonds,  where  it  appeared  that  there  had  been  a  foreclosure 
of  a  trust  deed  given  to  secure  the  bonds,  a  requested  instruc- 
tion that  if  in  the  decree  of  foreclosure  the  court  found  the 
amount  due  on  the  bonds,  then  they  were  merged  in  said  decree, 
and  therefore  of  no  validity  and  not  capable  of  delivery  after  entry 
of  said  decree,  held  properly  refused,  it  appearing  that  the  decree 
was  not  a  final  one  or  Judgment  for  money  enforceable  by  execution. 

10.  Mortgages,  §  635* — right  to  deficiency  decree.  It  is  only  by 
virtue  of  a  statute  that  a  money  decree  in  a  foreclosure  proceeding 
can  be  rendered. 

Gridley,  J.,  not  being  a  member  of  this  branch  of  the  court  when 
the  case  was  orally  argued,  took  no  part  in  this  decision. 

, ■  _         ■  _  ■  J 

*See  UliDoifl  Note*  Dlgregt,  VoU.  XI  to  XV,  and  Cumulative  Quarterly,  same 
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Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  John 
Gibbons,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1913.  Reversed  and  remanded.  Opinion  filed 
November  10,  1914. 

Charles  J.  O'Connor,  Joseph  P.  Mahoney  and 
Charles  A.  Atkinson,  for  appellants. 

Zane,  Morse,  MoKinney  &  McIlvaine,  for  appellee. 

Mr.  Presiding  Justice  Barnes  delivered  the  opinion 
of  the  court. 

This  is  an  appeal  from  a  judgment  in  plaintiff's 
favor  for  $30,035.83.  The  suit  was  brought  by  ap- 
pellee for  breach  of  a  written  contract  entered  into 
June  10,  1908,  between  him  as  one  party  and  appel- 
lants and  one  Wiley,  who  was  also  sued  but  not  served, 
as  parties  of  the  other  part.  By  a  previous  agree- 
ment between  Shultz  and  Hamilton,  dated  April  4, 
1908,  the  former  purchased  of  the  latter  $25,000  in 
amount  of  bonds  of  the  Big  Horn  Basin  Development 
Company,  a  Wyoming  corporation,  paying  therefor 
$23,750,  and  the  accrued  interest  thereon.  With  said 
bonds  went  as  a  bonus  a  certificate  for  25,000  shares, 
par  value  of  $1  each,  of  the  capital  stock  of  another 
corporation.  The  bonds  bore  six  per  cent,  interest, 
and  were  dated  January  1,  1905,  forming  part  of  an 
issue  of  $750,000.  Under  said  agreement  Shultz  had, 
at  the  time  of  the  execution  of  the  contract  of  June 
10th,  the  right  to  return  said  bonds  and  stock  and  re- 
ceive the  purchase  price  therefor  with  the  accrued 
interest  on  the  bonds,  but  by  said  contract  he  agreed 
to  retain  the  bonds  and  stock,  waive  such  right  and 
cancel  such  agreement.  In  consideration  thereof  and 
' '  one  dollar  and  other  valuable  considerations, ' '  appel- 
lants and  said  Wiley,  by  the  contract  in  question, 
jointly  and  severally  covenanted  and  agreed  in  sub- 
stance : 
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First:  So  long  as  Shultz  remains  the  holder  of 
said  bonds  to  guarantee  payment  of  the  interest  there- 
on as  it  falls  due,  and  in  default  of  payment  thereof  by 
the  company,  to  pay  the  same. 

Second :  Two  years  after  date  to  take  up  and  pur- 
chase said  bonds  and  stock  and  pay  therefor  $23,750 
with  accrued  and  unpaid  interest  on  the  bonds;  pro- 
vided, however,  Shultz  might  (a)  exchange  said  bonds 
and  stock  for  other  securities  or  evidences  of  indebt- 
edness of  said  company,  in  which  event  they  will  pay 
the  same  amount  therefor,  two  years  from  date;  or 
(b)  sell  the  bonds  and  stock,  in  which  event  they  shall 
be  relieved  from  liability  on  account  thereof. 

Third :  In  event  of  foreclosure  sale  under  the  trust 
deed,  before  the  expiration  of  two  years,  and  the  pro- 
ceeds therefrom  are  insufficient  to  pay  the  repurchase 
price  so  agreed  on,  to  pay  Shultz  the  difference  or 
deficit,  reserving  to  them,  however,  the  right  to  make 
such  repurchase  before  the  expiration  of  said  two 
years. 

The  company  defaulted  on  its  bonds  shortly  after 
the  execution  of  the  contract  of  June  10th,  paying  no 
interest  accruing  thereafter,  in  consequence  of  which 
action  was  taken  by  the  trustee  named  in  the  trust 
deed  given  to  secure  the  bonds,  a  receiver  of  the  com- 
pany's property  appointed,  a  decree  of  foreclosure 
entered  May  5, 1909,  a  sale  of  the  property  thereunder 
made  December  2, 1909,  and  a  deed  thereof  executed  to 
certain  persons  as  trustees  for  certain  bondholders 
November  29,  1910. 

On  November  16,  1908,  while  such  action  was  pend- 
ing, a  so-called  reorganization  agreement  was  entered 
into  by  certain  bondholders,  including  appellants, 
looking  towards  a  reorganization  of  the  company,  but 
the  project  was  abandoned  and  the  agreement  sur- 
rendered before  said  sale.  Pursuant  thereto  and  sub- 
ject to  its  terms  bondholders,  signing  the  same,  were 
to  deposit  their  bonds  with  the   Colonial   Trust  & 
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Savings  Bank  of  Chicago  as  depositary.  Shultz  did 
not  sign  the  agreement  but  at  defendants'  request  did, 
on  February  21,  1909,  place  his  bonds  with  said  de- 
positary, receiving  its  receipt  therefor. 

On  November  20,  1909,  at  a  meeting  of  some  of  the 
bondholders,  a  committee  was  appointed  to  raise  a 
cash  fund  and  bid  in  the  property  at  the  foreclosure 
saile  for  the  benefit  of  those  who  should  contribute 
thereto.  Notice  of  appointment  of  the  committee  and 
surrender  of  the  reorganization  agreement  was  sent 
to  the  several  bondholders.  Shultz  and  other  bond- 
holders, including  defendants,  contributed  five  per 
cent,  of  the  par  value  of  their  holdings  and  said  com- 
mittee, as  trustees,  bid  in  the  property  at  the  fore- 
closure sale  for  $50,000,  and  received  a  deed  therefor  as 
aforesaid.  It  appears  that  said  sum  was  absorbed  in 
the  foreclosure  expenses  and  satisfaction  of  prior 
liens.  As  such  trustees,  and  pursuant  to  an  agreement 
with  the  contributing  bondholders,  they  formed  a  new 
corporation,  the  Shoshone  Eiver  Canal  Company,  to 
which  they  deeded  the  property,  and  the  stock  thereof 
was  issued  dollar  for  dollar  to  the  bondholders  so  con- 
tributing, Shultz  receiving  a  certificate  for  250  shares, 
dated  July  26,  1912,  being  after  institution  of  this  suit. 
At  the  trial  he  tendered  to  defendants  said  certificate 
of  stock,  together  with  the  receipt  of  the  Colonial 
Trust  &  Savings  Bank  for  the  bonds  and  certificates  of 
stock  given  with  the  bonds,  offering  to  indorse  and 
transfer  the  same.  No  actual  tender  of  any  kind,  how- 
ever, was  made  before  the  trial. 

Shultz  repeatedly  demanded  of  appellants  payment 
of  interest  on  his  bonds  without  avail,  and  on  June 
15,  1910,  through  his  attorneys  wrote  Hamilton,  re- 
questing that  he  take  back  the  bonds  and  pay  him  the 
repurchase  price  so  agreed  upon  and  the  amount  he 
liad  contributed  for  the  purchase  of  the  property,  and 
mailed  a  copy  of  said  letter  to  both  Moore  and  Young. 
A  few  days  later,  just  before  beginning  this  suit,  he 
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called  up  Moore  and  Hamilton  by  telephone  and 
insisted  upon  payment  of  the  bonds  and  interest. 
Moore  said  he  did  not  intend  to  pay,  and  Hamilton  at  * 
first  suggested  that  The  matter  stand  for  the  time 
being,  but  when  Shultz  insisted  upon  payment,  saying 
he  wished  to  avoid  litigation,  Hamilton  told  him  to 
**go  ahead.'* 

The  declaration  is  in  three  counts.  The  first  two 
are  predicated  on  a  breach  of  the  covenant  to  repur- 
chase the  bonds  and  stock  at  the  expiration  of  the  two 
years'  period.  The  third  count  is  the  only  one  on 
which  a  claim  to  recover  the  deficit  on  foreclosure 
could  possibly  rest,  but  it  is  fatally  defective.  It 
undertakes  to  make  the  contract  in  question  and  the 
other  agreements  aforesaid  part  of  the  pleading  by 
referring  to  them  as  attached  exhibits.  While  this  is 
a  familiar  practice  in  chancery,  it  is  not  recognized 
either  at  common  law  or  under  our  modified  form  of 
practice.  See  Jones  v.  City  of  Chicago,  167  HI.  App. 
175,  and  cases  there  cited.  Without  reading  into  this 
count  the  exhibits  referred  to  therein,  its  averments  as 
to  the  contract  sued  on  are  incomplete  and  insufficient 
to  state  a  cause  of  action.  The  judgment,  therefore, 
must  stand,  if  at  all,  on  the  other  counts. 

But  it  is  urged  that  they  do  not  state  a  cause  of 
action, — that  they  state  mere  conclusions  and  do  not 
show  a  proper  notice  or  demand  on  defendants  for 
performance  nor  a  tender  of  performance  by  plaintiff, 
nor  that  he  was  ready,  willing  and  able  to  perform. 
They  do  aver  a  demand  and  an  offer  to  deliver 
to  defendants  the  stock  and  bonds,  and  complete  per- 
formance on  plaintiff's  part,  and,  therefore,  we  think 
the  alleged  defects  are  such  as  would  be  cured  by 
verdict.     Sargent  Co.  v.  Baiiblis,  215  HI.  428. 

To  the  declaration  were  filed  six  special  pleas  to 
which  a  general  demurrer  was  sustained,  and  there- 
after, on  leave  granted,  defendants  filed  what  in  some 
parts  of  the  record  are  referred  to  as  ''amended"  and 
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in  other  parts  as  *' additional "  pleas,  and  by  thus 
pleading  over  waived  their  right  to  urge  error  in  sus- 
taining such  demurrer.  Nor  can  they  urge  that  it 
was  an  abuse  of  judicial  discretion  for  the  court  to 
refuse  their  request  made  after  obtaining  said  leave 
to  file  a  special  demurrer  to  the  declaration. 

Appellants  also  urge  that  the  demurrer  to  the 
special  pleas  should  have  been  carried  back  to  the 
declaration,  but  whatever  might  be  said  with  respect 
to  the  third  count,  we  do  not  deem  the  first  two  counts 
repugnant  to  a  general  demurrer. 

To  the  additional  pleas  replications  were  filed  and 
error  is  urged  to  the  refusal  to  sustain  demurrers  to 
three  of  them.  One  of  said  pleas  set  out  a  provision 
of  the  contract  in  haec  verba  whereby  it  was  cove- 
nanted and  agreed  that  the  place  for  the  delivery  and 
payment  of  the  bonds  and  stock  should  be  the  State 
Bank  of  Chicago,  Illinois,  and  averred  that  plaintiff 
at  no  time  delivered  or  offered  to  deliver  to  defend- 
ants, or  either  of  them,  said  bonds  and  stock  at  such 
bank.  The  replication  thereto  averred  that  none  of 
the  defendants  were  ready  or  'offered  at  such  bank  or 
elsewhere  **to  accept  and  pay  for  said  bonds  or  stock 
or  any  of  them,"  and  closed  with  an  offer  to  verify. 
Inasmuch  as  the  declaration  averred  complete  per- 
formance on  plaintiff's  part,  said  plea  set  forth  a 
proper  defense,  and  by  replying  thereto,  plaintiff  so 
admitted  (Home  Ins.  Co.  of  New  York  v.  Favorite,  46 
111.  263) ;  but  the  replication  was  no  answer  thereto, 
evading,  as  it  did,  the  issue  of  tender  so  presented. 
To  put  defendants  in  default,  plaintiff  was  bound  to 
prove  not  only  notice  of  his  election  and  ability  and 
readiness  to  perform,  but  performance  as  alleged  in 
his  declaration.  This  involved  tender  of  the  bonds 
and  stock  aforesaid,  unless  tender  thereof  was  waived; 
but  waiver,  if  relied  on,  was  not  pleaded  as  it  might 
have  been,  either  in  the  declaration  or  replication,  and 
plaintiff  could  not  plead  performance  and  recover 
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under  waiver  of  performance.  Expanded  Metal  Fire- 
proofing  Co.  V.  Boyce,  233  111.  284;  Schillinger  Bros. 
Co.  V.  Thompson-Starr ett  Co.,  171  111.  App.  319. 

On  this  same  subject  an  instruction  complained  of 
was  given  at  plaintiff's  instance  telling  the  jury  that 
he  was  entitled  to  recover  if  he  fully  performed  *  *  and 
was  ready  and  willing  and  offered  to  perform.*'  But 
it  ignored  the  necessity  of  tender.  Other  refused  in- 
structions tendered  by  defendants  relate  to  this  same 
subject  and  are  to  the  effect  that  without  tender  or 
delivery  of  the  bonds  and  stock  at  the  bank  aforesaid, 
no  recovery  could  be  had,  and  that  without  such  a 
tender  or  offer  to  deliver  before  the  beginning  of  the 
suit,  plaintiff  could  not  recover  under  the  offer  or 
tender  made  in  open  court.  Of  course,  tender  at  the 
time  of  trial,  if  not  also  made  before  the  suit  was 
begun,  was  unavailing  unless  before  trial  plaintiff  was 
excused  therefrom.  But,  in  view  of  the  state  of  the 
pleadings  based  on  plaintiff's  complete  performance 
and  not  on  defendants'  waiver,  there  was  error  both 
in  giving  plaintiff's  instruction  and  denying  defend- 
ants' instructions. 

Plaintiff's  contention  that  the  deposit  of  the  bonds 
with  said  bank  at  defendants'  request  put  tender 
thereof  out  of  his  power,  except  through  said  receipt, 
and  estopped  defendants  from  raising  the  question,  is 
not  well  founded.  The  purpose  of  their  deposit, 
namely,  for  reorganization,  had  ceased,  and  after 
notice  of  its  abandonment  there  was  apparently  noth- 
ing to  prevent  their  delivery  to  plaintiff  on  his  presen- 
tation of  said  receipt  and  demand  therefor. 

Plaintiff  was  required,  therefore,  even  on  the  issues 
presented,  to  prove  performance.  The  record  does 
not  show  an  actual  tender  of  the  bonds  and  stock  to 
any  of  the  defendants,  or  plaintiff's  readiness  and 
ability  to  perform  by  having  them  at  the  place  named 
in  the  contract  for  their  delivery.    The  only  proof 
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thereon  consists  of  the  letters  and  conversations  above 
referred  to,  relating  to  the  request  made  to  take  back 
the  bonds.  The  letter  addressed  to  Hamilton,  after 
reciting  the  covenants  of  the  contract  and  stating  that 
the  property  had  been  foreclosed,  and  that  Shultz  had 
paid  $2,500  (half  that  sum  in  fact)  to  enable  his  bonds 
to  participate  in  the  benefit  of  the  same,  makes  de- 
mand for  payment  to  Shultz  in  the  following  language : 

**He  now  calls  upon  you,  as  the  most  favorable  to 
you,  to  take  these  bonds  oflf  his  hands  at  the  stipulated 
figure  of  $23,500,  which  is  95  cents  on  the  dollar, 
together  with  all  accrued  and  unpaid  interest  thereon 
and  the  additional  sum  of  $2,500  paid  in  on  the  bonds 
at  the  foreclosure.  He  is  ready  to  deliver  to  you  the 
bonds  and  stock  at  any  time. 

If  this  is  not  done,  he  will  find  it  necessary  to  bring 
an  action  against  you  and  the  other  contracting 
parties. ' ' 

The  letters  to  Moore  and  Young,  inclosing  a  copy 
thereof,  merely  stated  that  a  copy  of  a  letter  to  Hamil- 
ton was  inclosed  ''which  explains  itself.*'  It  was 
after  sending  them  that  Shultz  personally  repeated  the 
demand  to  Moore  and  Hamilton  by  telephone  and 
sought,  but  failed,  to  reach  Young.  Even  if  sending 
to  Young  a  copy  of  a  letter  making  a  demand  on 
Hamilton  and  stating  that  it  explained  itself  could  be 
deemed  a  demand  on  him  for  performance,  yet  the 
statement  therein  that  Shultz  was  ready  to  deliver  the 
bonds  and  stock  at  any  time  was  not  of  itself  enough 
to  prove  performance  by  plaintiff  or  to  put  defendants 
in  default.  Osgood  v.  Skinner,  211  111.  229;  Lester  v. 
Jewett,  11  N.  Y.  453;  Plumb  v.  Taylor,  27  111.  App.  238; 
Kelley  v.  Upton,  5  Duer  (N.  Y.)  336.  Had  they,  acting 
thereon,  gone  to  the  place  designated  in  the  contract 
for  their  delivery,  they  would  not  have  found  them 
there.  They  were  not  compelled  to  seek  plaintiff  or 
to  go  to  any  other  place.  In  addition  to  his  offer  of 
performance  he  was  bound  to  have  them  there  for 
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delivery,  and  make  proof  thereof  unless  the  require- 
ment was  waived  and  pleaded. 

A  similar  contract  was  under  consideration  in  the 
Osgood  case,  supra,  and  while  it  did  not  designate  a 
place  of  delivery,  as  in  the  case  at  bar,  the  stock  was 
nevertheless  duly  transferred  and  sent  for  delivery  to 
a  specified  place  of  which  due  notice  was  given,  and 
it  was  the  coupling  of  such  action  with  the  offer  to 
perform  that  put  defendant  in  default  and  not  the 
latter  alone,  the  Court  saying  that  the  defendant  could 
not  be  put  into  default  by  merely  proving  readiness 
and  willingness  to  transfer  the  stock. 

Some  of  defendants'  refused  instructions  raise  the 
question  whether  the  privilege  given  in  the  contract  to 
plaintiff  to  repurchase  the  bonds  after  the  lapse  of 
two  years  made  it  an  option  contract  in  contravention 
of  section  130  of  the  Criminal  Code  (J.  &  A.  T[  3733), 
as  it  then  existed.  Such  a  contract  is  regarded  as  one 
of  conditional  sale  and  not  an  option  contract  within 
the  meaning  of  the  statute.  Osgood  v.  Skinner,  supra; 
Wolf  V.  National  Bank  of  Illinois y  178  111.  85;  Schlee 
V.  Guckenheimer ,  179  111.  593;  Ubben  v.  Binnian,  182 
111.  508;  Loeb  v.  Stern,  198  111.  371;  Kantzler  v.  Ben- 
singer,  214  HI.  589;  Bates  v.  Woods,  225  111.  126.  As 
is  said  in  the  Bates  case,  supra:  '*The  principal  sub- 
ject-matter of  the  contract  was  a  legitimate  business 
transaction  and  the  option  contained  in  the  contract 
was  but  incidental  to  the  main  transaction." 

By  another  refused  instruction,  the  jury  were  told, 
in  effect,  that  the  plaintiff  could  not  recover  if  said 
committee  purchased  for  the  plaintiff  and  other  bond- 
holders the  property  at  foreclosure  sale  and  he  con- 
tributed money  for  that  purpose ;  and  another  of  the 
same  purport  required  plaintiff  to  prove  defendants' 
consent  to  such  contribution.  Both  were  properly  re- 
fused. Nothing  is  disclosed  in  the  record  by  which 
defendants  would  be  relieved  from  their  joint  and 
several  obligations   under  the   contract  in   question 
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because  plaintiff  participated  in  the  foreclosure  sale; 
and,  if  defendants'  consent  were  requisite,  it  might  be 
implied  from  the  fact  that  they  were  parties  to  the 
agreement  to  bid  in  the  property  and  invited  plaintiff 
to  participate  with  them  in  such  purchase. 

Another  refused  instruction  told  the  jury,  in  effect, 
that  if  in  the  decree  of  foreclosure  the  court  found  the 
amount  due  on  the  bonds  in  question,  then  they  were 
merged  in  said  decree,  and  by  law  were  cancelled,  of 
no  validity  and  not  capable  of  delivjery  after  entry 
of  said  decree.  The  instruction  was  properly  refused 
and  the  authorities  cited  in  support  of  it  are  not 
applicable  to  the  record  in  this  case.  Portions  of  the 
decree,  introduced  in  evidence,  show  that  the  court 
found  what  was  due  on  the  outstanding  bonds,  and 
ordered,  adjudged  and  decreed  that  the  trustee  recover 
judgment  therefor  against  the  company.  But  it 
further  ordered  that  in  case  the  proceeds  of  the  sale 
were  insufficient  to  pay  in  full  the  amount  therein 
found  to  be  due,  the  trustee  or  any  of  the  holders  of 
the  bonds  might  make  application  for  a  deficiency 
judgment.  This  was  not  a  final  decree  or  judgment 
for  money  enforceable  by  execution.  Cotes  v.  Bennett, 
183  111.  82;  Eggleston  v.  Morrison,  185  111.  577.  It  is 
only  by  virtue  of  a  statute  that  a  money  .decree  in  a 
foreclosure  proceeding  can  be  rendered  (8  Amer.  & 
Eng.  Encyc.  of  Law,  284),  and  the  judgment  con- 
templated is  for  the  balance  found  to  be  due  after  sale. 
Jones  on  Mortgages,  sec.  1709a,  The  record  before 
us  does  not  show  the  entry  of  a  judgment  for  deficiency 
and,  therefore,  no  basis  for  the  contention  that  there 
was  a  merger  of  the  bonds  in  the  decree. 

But  for  the  errors  stated  the  judgment  must  be 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Mr.  Justice  Gridley,  not  being  a  member  of  this 
branch  of  the  court  when  the  case  was  orally  argued, 
took  no  part  in  this  decision. 
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Joseph  Szimkus,  Appellee,  y.  Stephen  Bagauckas  et  al.. 

Appellants. 

Gen.  No.  19,858.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Habbt 
C.  MoRAN,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1913.  Affirmed  on  remittitur.  Opinion  filed 
November  10,  1914. 

Statement  of  the  Case. 

Action  by  Joseph  Szimkus  against  Stephen 
Ragauckas,  Joseph  Gestaukos,  Anton  J.  Bierzynski, 
Francis  Bierzynski  and  others  who  are  dismissed  from 
the  case.  AJl  were  members  of  a  musical  and  dramatic 
organization  called  the  ** Lithuanian  Youths'  Circle.'* 
At  one  of  its  entertainments,  appellee  was  on  a  com- 
mittee that  had  charge  of  collecting  the  proceeds 
therefrom.  At  a  later  entertainment,  he  had  charge 
of  the  wardrobe  and  collected  the  proceeds  from  the 
same.  From  the  latter  fund  he  retained  the  sum  of 
$4.70,  claiming  that  he  overpaid  the  society  that  much 
from  the  proceeds  of  the  first  entertainment.  A  con- 
troversy and  dispute  over  his  right  to  the  sum  so  re- 
tained having  arisen  in  the  society,  it  passed  a  resolu- 
tion demanding  it  from  him  and  threatening  to 
publish  his  conduct  in  the  newspapers  if  he  did  not 
pay  it.  In  pursuance  thereof  an  article,  the  original 
of  which  was  signed  by  appellants,  was  published  on 
May  5,  1911,  in  a  Lithuanian  paper  and  language,  the 
translation  of  which  is  as  follows : 

**0n  the  29th  of  January  of  this  year  this  Society 
played  the  play  ^Valkata.'  J.  Szimkus,  a  member  of 
this  Society,  was  appointed  in  wardrobe,  who  charged 
10  cents  to  each  person  for  their  clothing  'they  left, 
but  he  kept  the  money,  $4.70,  himself.  At  first 
monthly  meeting,  after  the  play,  he  was  asked  for  an 
explanation.    J.  Szimkus  just  told  this  much  that  he 
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got  the  $4.70,  but  that  he  will  not  give  it  back.  Vio- 
lent uproar;  J.  Szimkus  was  asked  if  he  cannot  show 
for  what  reason  he  kept  the  money,  and  if  he  cannot 
show  the  reason  he  ought  to  return  it  to  the  Society 
Treasurer;  but  instead  of  that  he  said  he  would  not 
belong  to  Society  and  went  out.  We  will  mention  that 
this  was  not  the  first  time  that  this  happened  with 
J.  Szimkus.  While  he  was  organizing  the  Committee 
of  this  play,  he  used  to  give  us  an  account  in  two  or 
three  months,  but  his  account  never  used  to  agree  with 
the  sum  of  money  which  he  used  to  turn  in  to  Society, 
and  he  used  to  tell  that  he  made  mistakes  in  his  ac- 
count, or  that  he  lost  the  money  from  his  pocket.  As 
he  was  of  the  same  nationality,  and  a  member  of  this 
Society,  Society  used  to  forgive  him  for  a  few  dollars. 
The  way  he  acted  is  very  unfortunate.  This  Society 
is  forced  to  let  the  public  know  about  him.'' 

The  suit  was  commenced  by  filing  a  praecipe  October 
16,  1911,  and  issuance  of  gummons  on  the  same  day. 
The  declaration  was  filed  September  18,  1912,  con- 
sisting of  one  count,  alleging  in  due  form  that  by  said 
article  therein  set  forth  it  was  intended  to  charge  that 
plaintiff  had  '*  feloniously  stolen  and  carried  away 
certain  moneys  of  said  society,"  and  claiming  special 
damages  to  his  reputation,  credit  and  business. 

Pursuant  to  an  order  entered  October  8,  1912,  an 
alias  summons  was  issued  and  served  on  three  of  the 
defendants.  All  of  them  afterwards  entered  a  general 
appearance  and  filed  general  and  special  demurrers, 
which  were  overruled,  whereupon  defendants  filed 
pleas  of  not  guilty,  justification  and  the  statute  of 
limitations.  A  demurrer  to  the  plea  of  statute  of  limi- 
tations was  sustained.  The  verdict  in  favor  of  plain- 
tiff was  for  fifteen  hundred  dollars,  and  there  being  a 
remittitur  of  three  hundred  dollars,  judgment  was 
entered  tor  twelve  hundred  dollars.  To  reverse  the 
judgment,  defendants  appeaL 
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Cybus'J,  Wood  and  William  G.  Wood,  for  appel- 
lants. 

Samuel  J.  Andalman,  for  appellee;  Jacob  Cohen, 
of  counsel. 

Mb.  Pbesiding  Justice  Babnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Appeasance,  §  17* — effect  as  waiving  defects  in  process.  De- 
fendants, by  entering  their  general  appearance  and  defending  on 
the  merits,  waive  any  objection  to  the  summons  or  service. 

2.  Limitation  of  actions,  §  53* — what  constitutes  commence' 
ment  of  action.  The  filing  of  the  praecipe  and  Issuance  of  the  sum- 
mons constitute  the  commencement  of  a  suit. 

3.  Appeabance,  §  20* — right  to  withdraw.  The  court  held  not  to 
have  abused  its  discretion  in  refusing  to  allow  withdrawal  by  de- 
fendants of  their  general  appearance  and  entry  of  special  appear- 
ance. 

4.  Libel  and  blander,   §   3* — when  question  whether  article  is 

m 

libelous  per  se  not  involved.  The  question  whether  an  article  Is 
libelous  per  se  is  not  involved  in  a  case  where. the  suit  was  not 
brought  on  that  theory,  but  that  the  averments  in  the  Inuendo 
made  it  libelous  and  that  special  damages  resulted  from  its  pub- 
lication. 

6.  Libel  and  slandeb,  §  159* — when  case  must  he  submitted  to 
jury.  In  an  action  for  libel,  a  plea  of  Justification  alone  requires 
submission  of  the'  case  to  the  jury. 

6.  Libel  and  slandeb,  §  21* — when  malice  may  he  implied. 
Where  the  words  published  were  Intended  to  impute  to  the  plain- 
tiff the  crime  of  larceny,  malice  may  be  implied  from  the  very  use 
thereof,  and  the  implication  is  not  overcome  merely  by  defendants' 
denial  of  malice  or  of  certain  expressions  attributed  to  some  of 
them  by  plaintiff  indicating  malice.   ' 

7.  Libel  and  slandeb,  §  56* — when  puhlication  not  privileged. 
The  fact  defendants  were  officers  of  a  society  and  carried  Into 
effect  its  resolution  for  the  publication  of  an  article  concerning  one 
of  the  members,  held  not  to  make  the  article  a  privileged  commu- 
nication, it  appearing  that  their  action  in  so  doing  was  wholly  apart 
from  any  duty  they  owed  the  society. 

•See  Illlnotf*  Notes  Dlsest,  Vol«.  XI  to  XV,  and  Cumulative  Quarterly,  game 
topic  and  •ectlon  number. 
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8.  Libel  and  slander^  §  64* — trutli  as  a  defense.  Truth  of  the 
words  published  constitutes  a  sufficient  defense  only  when  the  pub- 
lication is  with  good  motives  and  for  Justifiable  ends. 

9.  Libel  and  slander,  §  134* — evidence  competent  to  prove  mean- 
ing of  words.  In  an  action  for  libel,  evidence  to  show  that  a 
person  after  reading  the  article  withdrew  money  from  the  custody 
of  plaintiff,  explaining  his  conduct  by  stating  how  he  Interpreted 
the  article,  held  competent  to  show  the  sense  in  which  such  person 
understood  it 

10.  Damages,  S  175* — when  evidence  of  pecuniary  condition  of 
parties  admissible.  In  an  action  for  libel,  evidence  is  admissible  to 
show  the  pecuniary  circumstances  of  the  defendants,  if  malice  is 
shown. 

11.  Libel  and  slander,  S  165* — when  verdict  excessive.  In  an 
action  for  libel,  a  verdict  in  favor  of  plaintiff  for  twelve  hundred 
dollars,  held  excesslva 


Winfield  &  Elliott  Packing  Company,  Appellee,  y.  O. 

H.  Cross,  Appellant. 

Gen.  No.  19,873.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Charles  M.  Foeix,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  October  term,  1913.  Affirmed.  Opinion  filed  No^ 
vember  10,  1914. 

Statement  of  the  Case. 

Action  by  Winfield  &  Elliott  Packing  Company 
against  G.  H.  Cross  to  recover  money  claimed  to  have 
been  collected  for  plaintiff  and  withheld  from  it  by 
defendant.  The  affidavit  of  merits  set  up  the  nature 
of  the  defendant's  defense  in  the  following  language: 

''That  on  to-wit,  Aug.  5,  1912,  this  defendant  ad- 
vanced to  one  H.  H.  Elliott,  the  promoter  of  said 
corporation  and  one  of  the  organizers  and  original 
stock  subscribers  thereof  the  sum  of  Five  Hundred 

•8ee  Illinois  Notes  Digest,  Vols.  XI  to  XY,  and  Cumulative  Quarterly,  same 
topic  and  seetion  number. 
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($500.00)  Dollars,  which  said  sum  is  evidenced  by  one 
certain  judgment  note  executed  by  H.  H.  Elliott,  copy 
of  which  is  hereto  attached  and  which  said  sum  so 
advanced  by  this  defendant  to  said  H.  H.  Elliott,  was 
to  be  used  in  the  building  and  construction  of  a  certain 
building,  to-wit,  Shipping  Station  at  Miami,  Florida, 
and  in  and  about  the  business  of  the  said  plaintiflf  then 
in  the  process  of  organization  and  which  said  sum  so 
advanced  to  H.  H.  Elliott,  this  defendant  is  informed 
and  believes  the  fact  to  be  true  was  used  in  the  con- 
struction of  said  building,  to-wit:  Shipping  Station 
aforesaid,  and  which  said  building  this  defendant  is 
informed  and  believes  the  fact  to  be  true  is  now  used 
by  said  plaintiff  in  and  about  the  said  business. ' ' 

The  court  entered  an  order  striking  the  affidavit 
from  the  files  and  entered  judgment  as  of  default 
against  defendant  for  $515  and  costs.  To  reverse  the 
judgment,  defendant  appeals. 

Charles  W.  Stibfbl,  for  appellant 

Balph  L.  Pbok,  for  appellee. 

Mr.  PREsroiNQ  Justice  Barnes  delivered  the  opinion 
of  the  court. 

Abstraet  of  the  Decision. 

1.  Pleading,  S  153* — when  affidavit  of  merits  insufficient.  In  an 
action  to  recover  money  claimed  to  have  been  collected  for  plaintiff 
and  withheld  by  defendant,  an  affidavit  of  merits  stating  that  de- 
fendant advanced  to  a  certain  person  who  was  a  promoter  of  plain- 
tiff corporation,  etc.,  held  properly  stricken  from  the  files  as  not 
setting  forth  facts  from  which  acceptance  or  plaintiff's  knowledge 
of  the  transaction  could  be  inferred  or  such  fact  as  constituted  a 
defense. 

2.  Pleading,  §  153* — essentials  for  affidavit  of  merits.  Section  55 
of  the  Practice  Act,  J.  &  A.  f  8592,  requires  an  affidavit  of  merits 
to  specify  the  nature  of  the  defense,  and  contemplates  a  statement 
of  facts  showing  a  legal  defense. 

•See  nilnois  Notes  DUrert,  Vols.  2U  to  XY,  and  Ciimiil«llTe  Quarterly,  same 
tople  and  Metlon  number. 
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Fulton   Paeking   Company,   Appellant,   y.   Anton   J. 

Germak  et  a1.,  Appellees. 

Gen.  No.  19,883.    (Xot  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  John 
A.  DowDALL,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1913.  Affirmed.  Opinion  filed  November  10, 
1914. 

Statement  of  the  €ase. 

Action  of  replevin  by  Fulton  Packing  Company,  a 
corporation,  against  Anton  J.  Cermak  and  others. 
On  the  day  of  the  trial,  an  order  of  court  was  ettered 
requiring  plaintiff  to  produce  at  the  trial  certain  books 
and  documents  pertinent  to  the  issue.  Later  in  the 
day  the  case  came  up  for  trial  before  another  judge. 
When  this  order  was  brought  to  his  attention  by 
filing  a  copy  thereof,  another  order  of  the  same  pur- 
port was  entered  requiring  plaintiff  to  produce  some 
of  the  same  books  and  documents  at  two  o'clock  of 
the  same  day,  and  the  hearing  was  continued  to  that 
time  to  enable  plaintiff  to  comply  with  the  order.  At 
that  hour,  plaintiff's  counsel  stated  that  he  went  to 
plaintiff's  plant  about  a  mile  away;  that  the  book- 
keeper was  out;  that  he  and  plaintiff's  secretary  made 
a  search  for  the  papers  called  for  and  were  unable  to 
find  any  books  excepting  a  stub  check  book  then  pro- 
duced. No  other  explanation  was  given  and  no  fur- 
ther time  was  asked  for.  No  further  information 
being  vouchsafed  as  to  plaintiff's  willingness  or  read- 
iness to  comply  with  the  orders,  the  court,  on  defend- 
ant's motion,  discharged  the  jury,  dismissed  the  case 
and  ordered  that  a  writ  of  retorno  hahendo  issue  for 
the  property  taken  under  the  replevin  writ.  To  re- 
verse the  judgment,  plaintiff  appeals. 
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Henby  M.  Haqan,  for  appellant. 

Blum,  Wolfsohn  &  Blum,  for  appellees. 

Mb,  Presiding  Justice  Barnes  delivered  the  opinion 
of  the  court, 

Abstraet  of  the  Decision. 

DI8SMI88AL.   NONSUIT   AND   DISCONTINUANCE,    §    39* — Whetl  SUit   may 

be  dismUaed  on  failure  of  plaintijSt  to  comply  toith  order  to  produce 
books.  In  an  action  of  replevin,  where  plaintiff  failed  to  comply 
with  an  order  of  the  court  to  produce  certain  books  and  documents 
pertinent  to  the  issue  and  made  no  showing  of  a  reasonable  effort 
or  want  of  opportunity  to  do  so,  held  that  the  court  was  Justified 
in  dismissing  the  suit  and  ordering  a  writ  of  retomo  habendo  to 
issue. 


Eenfleld  Publishing  Company,  Appellee,  v.  Edward  H. 

Baumgartner,  Appellant. 

Gen.  No.  19,898.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Chabi.ES  a.  McDonald,  Judge,  presiding.  Heard  in  the  Branch  Ap- 
pellate Court  at  the  October  term,  1913.  Affirmed.  Opinion  filed 
November  10,  1914. 

Statement  of  the  Case. 

Plaintiff,  Kenfield  Publishing  Company,  a  corpora- 
tion, declared  on  the  common  counts  against  Edward 
H.  Baumgartner,  defendant. 

The  primary  question  involved  was  whether  de- 
fendant was  liable  to  plaintiff  for  the  expenses  inci- 
dent to  the  printing  and  publishing  of  certain  numbers 
of  a  monthly  journal,  called  *'The  Motor  Way,"  for 
the  months  of  April  to  October,  1907,  inclusive.  The 
report  of  the  referee  was  adopted  by  the  court  so  far 

*See  Illinois  Not««  Digest,  •Vols.  XI  to  XY,  and  CumnUtlTe  Quarterly,  aame 
topic  and  nection  number. 
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as  it  found  defendant  liable  for  the  expenses  incurred 
up  to  and  including  September  6,  1907,  when  de- 
fendant ceased  to  do  anything  further  in  the  way  of 
publishing  said  journal.  The  cross-errors  relate  to 
the  failure  of  the  court  to  find  defendant  liable  for 
expenses  of  printing,  etc.,  incurred  after  said  date. 

**The  Motor  Way"  was  owned  by  the  Technical 
Press  of  America,  a  corporation,  of  which  one  Albert 
T.  Leach  was  a  stockholder.  By  written  agreement 
made  March  27,  1907,  between  said  corporation  and 
Leach  of  one  part,  and  Baumgartner  of  the  other,  the 
latter  agreed,  among  other  things,  to  continue  the  pub- 
lication and  distribution  of  **The  Motor  Way"  for 
five  years  at  his  own  expense.  Prior  to  that  time 
said  journal  was  printed  by  plaintiff  for  said  Tech- 
nical Press.  Plaintiff  continued  to  print  the  subse- 
quent issues  here  involved,  and  this  suit  was  brought 
to  recover  the  charges  and  expenses  incident  thereto. 

Leach  was  the  secretary  and  treasurer  of  the 
plaintiff  and  testified  that  defendant  requested 
plaintiff  to  print  the  April  issue  and  said  he  would 
assume  payment  of  the  bills  and  responsibility  for 
the  publication,  and  that  thereupon  plaintiff  agreed  to 
do  the  printing  for  him;  that  he  subsequently  prom- 
ised payment  on  account  and  transferred  to  plaintiff 
certain  notes  to  be  applied  thereon.  In  a  letter  dated 
July  11, 1907,  replying  to  a  letter  from  plaintiff  saying 
it  had  ceased  work  on  the  publication  of  the  July 
number,  defendant,  claiming  its  action  was  unwar- 
ranted, said:  **You  (plaintiff)  were  directed  by  me 
to  issue  the  number."  In  another  letter  written  in 
September,  after  abandonment  of  his  contract,  he  rec- 
ognized his  liability  for  the  account  with  plaintiff  **for 
printing,  paper,  etc.,  incurred  within  the  last  four  or 
five  months." 

Plaintiff  recovered  judgment  from  which  defendant 
appeals. 
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Edwin  A.  Munger,  for  appellant. 

Jones,  Addington,  Ames  &  Seibold,  for  appellee; 
Walter  Hamilton,  of  counsel. 

Mr.  Presiding  Justice  Barnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  CoNTBACTs,  §  97* — When  evidence  of  fraud  in  execution  of 
sealed  instrument  inadmissible.  Proof  under  a  special  plea  of  fraud- 
ulent representations,  as  an  inducement  to  enter  into  a  contract,  is 
properly  excluded  as  Inadmissible  in  a  suit  on  an  instrument  under 
seal. 

2.  Assumpsit,  action  of,  §  70* — when  recovery  may  he  had  on 
quantum  meruit.  Evidence  held  sufficient  to  warrant  recovery  under 
a  quantum  meruit  count  for  printing,  paper  and  other  expenses  up 
to  the  time  when  defendant  gave  notice  of  the  abandonment  of  his 
contract. 

3.  Evidence,  S  255* — when  entries  in  hook  account  do  not  im- 
peach promise  to  pay.  Where  entries  are  made  in  book  accounts 
charging  both  a  defendant  and  another,  they  do  not  necessarily 
impeach  the  independent  evidence  that  defendant  promised  plaintifF 
to  pay  the  account  and  recognized  his  liability  therefor,  since  there 
is  an  implied  consent  to  the  charges  made  against  him. 

4.  Contracts,  §  349* — when  made  for  benefit  of  third  party. 
The  doctrine  that  a  third  party  may  maintain  an  action  on  a  prom- 
ise made  by  one  person  to  another  for  his  benefit  is  limited  to  con- 
tracts which  have  for  their  primary  object  and  purpose  the  benefit 
of  a  third  person  and  which  are  made  for  his  direct  benefit. 

5.  Contracts,  |  349* — when  one  is  not  a  third  party  beneficiary. 
Where  plaintifF  corporation  was  not  a  party  to  a  contract  and  had 
no  interest  In  its  performance  except  possible  employment  to  do 
printing,  its  Interest  was  so  indirect  that  it  could  not  invoke  the 
doctrine  of  third  party  beneficiary  under  a  contract,  so  that  the 
court  properly  limited  defendant's  liability  to  the  obligation  arising 
under  the  agreement  which  the  evidence  tended  to  show  he  made 
directly  with  the  plaintifF. 

•See  nilnols  Notes  Dlcest,  Vols.  XI  to  XV,  aad  ComnUitlve  Quarterly,  lame 
topie  and  seetton  iiiimb«r. 
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Paul  E.  Gierz^  Appellee^  y.  John  TBLuh,  Appellant. 
Gen.  No.  19,909.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  David 
Sullivan,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1913.  Affirmed.  Opinion  filed  November  10, 
1914.    Rehearing  denied  November  24,  1914. 

Statement  of  the  Case. 

Paul  E.  Gierz,  plaintiff,  brought  action  for  damages 
for  an  alleged  failure  of  John  Rus,  defendant,  to 
comply  with  and  complete  a  contract  for  the  erection 
of  a  building.  When  the  case  was  tried  without  a 
jury,  by  consent  of  the  parties,  the  trial  judge  in- 
spected the  premises  in  question.  Defendant  claimed 
a  set-off  of  $175.  A  judgment  was  entered  in  favor 
of  the  plaintiff  for  $475,  and  from  this  judgment  de- 
fendant appeals. 

Edward  J.  Herdltcka,  for  appellant. 

Edward  J.  Green,  for  appellee. 

Mr.  Presiding  Justice  Barnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

Appeal  and  ebbob,  §  1303* — presumption  when  all  the  evidence  is 
not  preserved.  Where  it  is  evident  that  a  reviewing  court  has  not 
before  it  all  the  evidence  upon  which  the  trial  court  acted,  the 
presumption  obtains  that  the  evidence  omitted  would  support  the 
judgir.ent  even  though  the  evidence  as  preserved  by  the  record  is 
insufficient  to  sustain  its  finding  of  damages  for  failure  to  comply 
with  and  complete  a  building  contract. 

*See  Illinois  Noteii  Dlirest,  VoU.  XI  to  XV,  and  ComuUUTe  Quarterly,  aame 
topic  and  section  number. 
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Tirglnla  Dreyfuss,  Appellee,  y.  William  Freud  et  aL, 

Appellants. 

Gen.  No.  19,923.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court,  of  Cook  county;  the  Hon.  Rich- 
ard S.  TuTHiLL,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1913.  Affirmed.  Opinion  filed  November 
10,  1914. 

Statement  of  the  Case. 

Action  by  Virginia  Dreyfuss,  complainant,  against 
William  Freud  and  others,  defendants,  resulted  in  a 
decree  declaring  a  pecuniary  legacy  to  complainant  to 
be  a  lien  on  the  testatrix's  real  estate,  and  allowing 
interest  thereon. 

In  the  first  clause  of  the  will  in  question  the  testatrix 
directed  that  her  debts  should  be  paid  out  of  the  pro- 
ceeds of  her  estate  hereinafter  named,  which  was 
thereafter  referred  to  in  the  clause  making  the  be- 
quest, which  read  as  follows: 

**  Third,  I  give,  devise  and  bequeath  to  my  children, 
William  Freud,  Mrs.  Bertha  Lapiner,  the  wife  of 
Alvin  E.  Lapiner,  Joseph  Freud  and  Bessie  Freud,  in 
equal  parts,  all  my  estate,  both  real  and  personal,  that 
I  may  die  seized  and  possessed  of  at  the  time  of  my 
death,  less  the  sum  of  two  thousand  dollars  ($2,000), 
which  I  hereby  give  and  bequeath  to  my  sister  Miss 
Virginia  Dreyfuss,  which  said  sum  of  $2,000  shall  be 
deducted  first  out  of  my  estate  and  the  residue  shall 
be  divided  in  equal  parts  between  my  children  above 
named,  share  and  share  alike." 

Defendants  contended  that  the  legacy  abated,  as  the 
testatrix  did  not  leave  enough  personal  property  to 
pay  the  debts,  costs  and  expenses  of  administration 
and  the  legacy.  From  the  decree  in  favor  of  the  com- 
plainant, defendants  appeal. 

Vol.  CLXXXIX  IT 
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Fbank  &  LuBiE^  for  appellants. 

HoYNE,  O'CoNNOE  &  Iewin.  for  appellee. 

Mb.  Pbesiding  Justice  Babkes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Deelsion. 

1.  Wills,  \  476* — when  legacy  charged  on  real  estate.  A  charge 
of  a  legacy  upon  real  estate  may  be  made  by  a  testator,  either  by 
express  directions  to  such  effect  contained  in  a  will,  or  the  inten- 
tion thus  to  charge  may  be  implied  from  the  whole  will  taken 
together. 

2.  Wills,  S  479* — when  language  sufflcient  to  charge  real  estate 
with  legacy.  Where  the  testatrix  gave  her  entire  estate,  both  real 
and  personal,  to  her  children,  less  a  certain  sum  bequeathed  to 
complainant,  which  she  expressly  directed  should  be  deducted  first 
out  of  her  estate  and  the  residue  to  be  divided  in  equal  parts  be- 
tween her  children,  it  was  the  intent  of  the  testatrix  to  charge  her 
real  estate  as  well  as  her  personal  property  with  the  payment  of 
the  legacy  to  complainant 

3.  Wills,  S  480* — when  extrinsic  evidence  inadmissible.  Where 
evidence  was  offered  to  show  that  at  the  time  of  the  execution  of  a 
will,  and  for  some  time  thereafter,  the  testatrix  was  the  owner  of 
personal  property  in  excess  of  the  amount  necessary  to  pay  her 
debts  and  a  legacy  in  question,  it  was  properly  rejected  as  the  in- 
tention to  charge  real  estate  with  the  payment  of  the  legacy  could 
be  clearly  gathered  from  the  will  itself. 

4.  Wills,  %  441* — when  a  legacy  begins  to  draw  interest.  A  gen- 
eral pecuniary  legacy  draws  interest  from  the  time  it  is  due  and 
payable,  which,  when  not  fixed  by  the  terms  of  the  will,  is  one  year 
after  the  testator's  death. 

6.  Wills,  S  441* — payment  of  legacy.  Where  the  personal  estate 
was  insufficient  to  pay  a  legacy,  the  residuary  devisees  and  legatees 
took  real  estate  burdened  therewith  and  were  liable  for  the  interest 
on  the  legacy. 

6.  'Ck>ST8,  %  67* — when  statutory  damages  will  not  be  added. 
Where  an  appeal  has  not  been  taken  for  delay,  statutory  damages 
will  not  be  added. 

*8«e  UlinoU  Notes  DIsMt^  Yoli.  XI  to  XV,  Mid  Cumulative  Quarteriy,  MUiit 
topic  and  ■eetlon  numbor. 
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In  re  Petition  of  Louis  Greenberg^  Appellant^  t.  Hlnnle 

y.  Connor,  Appellee. 

Oen.  No.  19,947.    (Not  to  be  reported  in  full.) 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  John 
B.  Owens,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1913.  Affirmed.  Opinion  filed  November  10, 
1914. 

Statement  of  the  Case. 

Petition  by  Louis  Greenberg  in  the  County  Court  for 
discharge,  under  the  Insolvent  Debtors  *  Act,  from  cus- 
tody under  a  capias  ad  satisfaciendum  issued  on  a 
judgment  recovered  against  him  in  the  Circuit  Court 
in  favor  of  Minnie  V.  Connor.  To  reverse  a  judg- 
ment dismissing  the  petition,  petitioner  appeals. 

Mabtin  Connor,  for  appellant 

William  J.  Staplbton,  for  appellee. 

Mb.  Pbesidino  Justice  Babnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  HzECunoN,  S  295* — when  declaration  to  a\ou>  malice  tTie  gi8t 
of  the  action  within  meaning  of  Insolvent  Debtors*  Act.  A  count 
In  a  declaration,  charging  among  other  things  that  the  petitioner, 
with  force  and  arms,  etc.,  broke  open  the  outer  doors  of  th^  judg- 
ment creditor's  dwelling  and  continued  to  make  a  great  noise  and 
disturbance  therein  for  three  days,  held  to  show  malice  as  the  term 
is  used  in  the  Insolvent  Debtors'  Act,  J.  ft  A.  ff  6198  et  aeq.,  and 
held  that  the  judgment  against  petitioner  was,  under  the  doctrine 
of  res  adjudicata,  conclusive  of  that  question  and  estopped  peti- 
tioner from  showing  the  contrary. 

2.  Execution,  S  295* — determination  as  to  whether  malice  is 
gist  of  action.    Whether  malice  is  the  gist  of  a  civil  action  within 

•See  Illinois  Note*  Dlsett,  Vols.  XI  to  XT,  and  CvmiilatlT*  Qnartorlj, 
tople  and  MelloB  nvmb«r« 
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the  meaning  of  the  Insolvent  Debtors'  Act,  J.  ft  A.  ff  6198  et  aeq., 
may  be  determined  alone  from  an  Inspection  of  the  record  thereof 
and  particularly  from  the  allegations  of  the  declaration. 

3.  Execution,  §  302* — when  rule  as  to  extrinsic  evidence  inap- 
plicable. The  rule  that  where  there  are  several  counts  in  the  dec- 
laration' and  malice  Is  the  gist  of  some  but  not  of  others,  the 
question  whether  extrinsic  evidence  may  be  resorted  to  to  determine 
under  which  count  the  verdict  was  rendered,  is  not  applicable  where 
each  count  charges  malice  and  the  judgment  necessarily  Involves 
the  determination  of  that  question  as  one  of  the  issues. 


Herbert  M.  Sears,  Trustee,  Appellee,  t.  Jobn  C.  Curtis, 

Appellant. 

Gen.  No.  19,902.    (Not  to  be  reported  In  full.) 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  J.  E. 
Hills KOTTEB,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1913.  Reversed  and  remanded  with  di- 
rections.   Opinion  filed  November  10,  1914. 

Statement  of  the  Case. 

Motion  by  John  C.  Curtis  to  have  a  judgment  by 
confession  against  him  in  favor  of  Herbert  M.  Sears, 
trustee,  opened  up  and  to  allow  him  to  plead.  From 
an  order  denying  the  motion,  Curtis  appeals. 

The  motion  was  supported  by  the  affidavit  of  de- 
fendant, a  resident  of  the  city  of  Chicago.  The  affi- 
davit, however,  was  subscribed  and  sworn  to  before 
Eben  Lesh,  a  notary  public  in  and  for  Huntington 
county,  Indiana,  and  his  signature  and  official  seal 
were  affixed  to  the  document.  Also  attached  thereto 
were  the  respective  certificates  of  the  clerk  and  judge 
of  the  Huntington  Circuit  Court  to  the  effect  that  said 
Eben  Lesh  was  a  notary  public  duly  qualified  and 
authorized  under  the  laws  of  the  State  of  Indiana  to 

*See  IlIlnolM  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly .  lamtf 
topic  and  section  number. 
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act  as  such  in  said  Huntington  county.  The  notary 
did  not  himself  certify  that  he  was  authorized  to 
administer  oaths  in  said  Huntington  county. 

From  the  lease,  which  was  filed  with  the  narr  and 
cognovit,  it  appeared  that  the  same  was  executed  on 
April  15,  1912,  and  by  its  terms  plaintiff  leased  the 
premises  to  defendant  for  the  term  of  three  years, 
from  May  1,  1912,  to  April  30,  1915,  and  defendant 
covenanted  to  pay  plaintiff,  as  monthly  rent,  the  sum 
of  one  hundred  and  forty  dollars  until  April  30,  1914, 
and  one  hundred  and  fifty  dollars  per  month  there- 
after, payable  in  advance  on  the  first  day  of  every 
calendar  month  during  said  term,  and  that  he  would 
not  assign  the  lease,  or  let  or  underlet  the  premises, 
without  the  written  consent  of  the  lessor.  The  lease 
contained  a  clause  whereby  the  defendant  authorized 
any  attorney  of  any  court  or  record,  on  default  of  any 
of  the  covenants  of  the  lease,  to  confess  judgment  from 
time  to  time  in  any  actions  brought  by  the  lessor  for 
any  rent  which  might  be  then  due  by  the  terms  of  the 
lease,  including  thirty  dollars  attorney's  fees  in  each 
case.  On  the  back  of  the  lease  as  filed  was  an  indorse- 
ment, under  the  hand  and  seal  of  defendant,  to  the 
effect  that  the  defendant,  as  lessee,  assigned  all  his 
right  and  interest  in  and  to  the  lease,  from  and  after 
May  1,  1913,  *'unto  The  Curtis  Company,  'John  C. 
Curtis,  Trustee,**  and  that  in  consideration  of  the  con- 
sent to  this  assignment  by  the  lessor  he  guarantied 
the  performance  by  said  assignee  of  all  the  covenants 
on  the  part  of  the  lessee  mentioned  in  said  lease. 
There  was  also  an  indorsement  of  the  assignee,  dated 
April  19, 1912,  to  the  effect  that  said  assignee  assumed 
and  agreed  to  make  all  payments  from  and  after  May 
1,  1912,  and  to  perform  all  the  covenants  and  condi- 
tions of  the  lease  by  said  lessee  to  be  made  and  per- 
formed. There  was  also  a  third  indorsement  of  the 
same  date,  signed  and  sealed  by  the  plaintiff,  as  lessor, 
to  the  effect  that  he  consented  to  the  assignment  of 
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the  lease  to  said  assignee,  **on  the  express  condition, 
however,  that  the  assignor  shall  remain  liable  for  the 
prompt  payment  of  the  rent  and  performance  of  the 
covenants  on  the  part  of  the  lessee  as  therein  men- 
tioned, and  that  no  further  assignment  of  said  lease  or 
subletting  of  the  premises  •  •  •  shall  be  made 
without  my  written  consent  first  had  thereto/* 

In  the  affidavit  of  the  defendant,  filed  in  support  of 
his  motion  that  the  judgment  be  opened,  etc.,  it  was 
stated,  in  substance,  that  said  Curtis  •  Company  was 
and  is  a  copartnership;  that  the  company  paid  all 
rentals  accruing  under  said  lease  up  to  August  1, 

1912,  that  on  or  about  that  date  the  company  informed 
plaintiff  that  they  had  abandoned  the  premises  and 
desired  to  have  the  lease  cancelled ;  that  plaintiff  prom- 
ised and  agreed  through  said  agents  and  representa- 
tives "to  do  all  that  could  be  done  to  re-rent  said 
rooms  and  space**;  that  said  company  and  affiant 
relied  upon  said  promise  and  ceased  to  use  said  rooms 
in  order  that  the  same  might  be  so  relet ;  that  in  viola- 
tion of  said  agreement  plaintiff  made  no  attempt  to 
relet  the  premises  but  permitted  the  same  to  remain 
vacant  until  the  fore  part  of  the  month  of  January, 

1913,  stating  then  for  the  first  time  that  he  would  not 
show  said  rooms  while  there  remained  other  unrent^d 
space  in  said  building;  that  said  rooms  were  desirable 
ones  and  could  have  been  easily  rented,  and  that  the 
company  would  have  been  able  to  let  or  sublet  the 
rooms  had  they  been  allowed  so  to  do,  and  the  loss  to 
them  would  have  been  comparatively  small ;  that  at  the 
times  of  the  execution  of  said  lease  and  the  assign- 
ment of  the  same,  affiant  was  the  trustee  and  agent  of 
said  company;  that  it  was  agreed  by  and  between 
plaintiff,  affiant  and  said  company  that  there  should 
be  no  liability  under  said  lease  except  against  the 
trust  funds  of  said  company  in  the  hands  of  affiant, 
as  trustee;  that  pursuant  to  said  agreement  a  rider 
was  prepared  by  plaintiff's  agents  and  representatives 
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and  attached  to  and  made  a  part  of  said  lease,  said 
rider  being  made  a  part  of  the  copy  of  said  lease  which 
was  delivered  to  aflBant,  but  which  said  rider  is  not 
attached  to  the  copy  of  the  lease  filed  with  said  narr 
and  cognovit,  the  same  having  been  detached  there- 
from; that  the  word  ** trustee*'  used  in  said  rider  re- 
ferred to  this  affiant  as  trustee  for  said  Curtis  Com- 
pany; and  that  said  rider  so  attached  to  said  lease  is 
as  follows:  **A11  persons  or  corporations  extending 
credit  to,  contracting  with  or  having  any  claim  against 
the  trustee  shall  look  only  to  the  funds  and  property  of 
the  trust  for  payment  under  such  contract  or  claim, 
or  for  the  payment  of  any  debt,  damages,  judgment  or 
decree,  or  /or  any  money  that  may  otherwise  become 
due  or  payable  to  them  from  the  trustee,  so  that 
neither  the  trustee  nor  the  shareholders,  present  or 
future,  shall  be  personally  liable  therefor/' 

Fbed  a.  Dolph,  F.  L.  Sausbubt  and  William  H. 
Gallaghbb,  for  appellant. 

Hbnby  M.  Hagan,  for  appellee. 

Mb.  Justiob  GBmLBY  delivered  the  opinion  of  the 
court. 

Abstraet  of  tbe  Decision. 

1.  Jttdomknt,  S  56* — when  aMdavit  sufficient  to  require  confessed 
judgment  to  he  opened.  On  motion  to  open  a  Judgment  by  confes- 
Bion  entered  against  a  lessee  on  a  warrant  of  attorney  contained  in 
a  lease  for  rent  due  after  the  lessee's  assignee  of  the  lease  had 
abandoned  the  premises,  an  aifidayit  in  support  of  the  motion  which 
stated  facts  tending  to  show  that  the  lessor  made  no  effort  to  lessen 
the  damages  by  rerenting  the  premises,  and  also  stated  other  facts 
tending  to  show  that  defendant  was  not  individually  liable,  held  to 
make  a  showing  sufficient  to  require  the  court  to  open  the  Judg- 
ment 

2.  Landlobd  and  tenant,  S  284* — duty  of  lessor  to  rerent  prem- 
ises.    Where  leased  premises  are  abandoned  before  the  expiration  of 

•S«e  nilnols  Notes  Dis«st»  Vol*.  XI  to  XT,  and  CnmvlAtlTe  Qiiartorljr, 
tople  Mid  lectloa  Bvmbcr. 
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the  term,  It  Is  the  duty  of  the  lessor  to  exercise  due  diligence  in 
rerenting  the  premises  and  thereby  lessen  the  damages. 

3.  Affidavits,  §  5* — when  defects  in  certificate  of  notary  waived. 
Where  an  affidavit  in  support  of  a  motion  to  open  a  Judgment  by 
confession  was  made  before  a  notary  public  in  a  certain  county  in 
another  State,  held  that  the  fact  that  the  notary  did  not  certify 
that  he  was  authorized  to  administer  oaths  in  said  county  could  not 
be  urged  on  appeal  where  the  point  was  not  raised  in  the  court 
below  and  both  parties  and  the  court  treated  the  affidavit  as  valid. 


The  People  of  the  State  of  Illinois  ex  reL  \atale  D. 
Angelica,  Appellee,  y.  Carter  H.  Harrison  et  aL, 
Appellants. 

Gen.  No.  19,915.    (Not  to  he  reported  in  fnll.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Charles  M.  Foell,  Judge,  presiding.  Heard  in  the  Branch  Ap- 
pellate Court  at  the  October  term,  1913.  Reversed  and  remanded 
with  directions.  Opinion  filed  November  10,  1914.  Rehearing 
denied  November  24,  1914. 

Statement  of  the  Case. 

Petition  by  the  People  of  the  State  of  Illinois  ex  rel. 
Natale  D.  Angelica  for  a  writ  of  mandamus,  directed 
to  Carter  H.  Harrison,  as  mayor  of  the  city  of  Chi- 
cago, Francis  D.  Connery,  as  city  clerk,  and  Edward 
Cohen,  as  city  collector,  and  to  the  city  of  Chicago,  a 
municipal  corporation,  directing  and  commanding  them 
to  issue  to  petitioner  a  license  to  conduct  a  dramsjiop 
upon  the  premises  known  as  No.  113  East  25th  street, 
in  said  city,  for  a  period  of  six  months  beginning  May 
1, 1913.  The  defendants  filed  an  answer  and  a  hearing 
was  had,  and  on  April  30, 1913,  the  court  adjudged  that 
the  writ  issue  forthwith  as  prayed.     From  the  judg- 

•§?«  Illinois  Notes  Digest,  VoU.  XI  to  XV,  and  CnmalatlTe  Quarterly, 
topic  and  section  number. 
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ment,  the  defendants  prayed  and  perfected  this  appeal. 
It  was  admitted  that  certain  ordinances  set  forth 
in  the  petition  were  and  had  been  for  some  years  past 
in  full  force. and  effect  in  said  city,  and  were  all  of 
the  ordinances  which  applied  to  and  governed  the 
issuance  of  dramshop  licenses.  Said  ordinances  pro- 
vided, inter  alia,  that  *Hhe  mayor  shall  grant  a  license 
for  the  keeping  of  a  saloon  or  dramshop  within  the 
city  to  any  person  who  shall  apply  to  him  in  writing 
therefor,  and  who  shall  furnish  satisfactory  evidence 
of  good  character/* 

William   H.    Sexton,   for   appellants;   Joseph   F. 
Grossman,  and  John  E.  Foster,  of  counsel. 

L.  H.  Craig,  for  appellee ;  Gustav  H.  Wischman,  of 
counsel. 

Mr.  Justice  Gridley  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Intoxicating  liquobs,  §  30* — when  issuance  of  license  cannot  he 
compelled  hy  mandamus.  Action  of  the  mayor  of  a  city  in  refus- 
ing to  issue  a  dramshop  license  on  the  ground  that  the  proposed 
location  of  the  dramshop  was  in  a  residential  neighborhood,  held 
not  such  an  abuse  of  discretion  on  the  part  of  the  mayor  as  to  war- 
rant the  issuance  of  a  writ  of  mandamus  to  compel  him  to  issue 
the  same,  it  appearing  that  the  buildings  in  the  immediate  neigh- 
borhood were  chiefly  used  for  residential  purposes  and  that  the 
mayor  in  refusing  the  license  was  actuated  by  the  conviction  that  the 
best  interest  of  the  people  in  the  particular  neighborhood  demanded 
that  the  license  be  denied. 

«  ^ ^ ___^ 

«See  lUlnolB  Notes  Digest,  Volt.  XI  to  XY,  and  OumnlatlTe  Quarterly,  lama 
topic  and  eectlon  number. 
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Olaf  Egeland  et  aL,  Appellees^  y.  Gbrlstlan  Scheffler 

and  Lonise  Scheffler,  Appellants. 

Gen.  No.  19,925.    (Not  to  he  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  M.  L. 
MoKiNLBY,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1913.  Affirmed.  Opinion  filed  November  10, 
1914. 

Statement  of  the  Case. 

Olaf  Egeland  complainant,  filed  a  bill  in  equity  to 
foreclose  a  trust  deed  given  to  secure  a  note  of  which 
he  was  the  holder,  against  Christian  Scheffler  and 
Louise  Scheffler,  Gustaf  Gustaffson,  as  trustee  and  A. 
V.  Eakowski,  as  successor  in  trust.  The  bill  was 
subsequently  dismissed  as  to  the  trustee  and  succes- 
sor in  trust,  and  they  were  made  additional  parties 
complainant  to  the  bill.  Christian  Scheffler  and  Louise 
Scheffler  filed  a  cross-bill. 

The  following  statement  of  facts  is  adopted  from 
the  statement  of  the  case  by  the  court: 

The  defendants,  Christian  Scheffler  and  Louise 
Scheffler,  wife  of  Christian,  owned  a  farm  in  the  State 
of  Michigan.  Being  desirous  of  exchanging  this  farm, 
which  was  unincumbered,  for  Chicago  property,  they 
acquainted  Gustaf  Gustaffson  of  Chicago  of  their  de- 
sire by  letter.  Thereafter  Gustaffson  met  A.  V. 
Eakowski,  also  of  Chicago.  Eakowski  said  he  knew 
of  a  certain  party,  Martin  Janca,  who  might  exchange 
his  Chicago  property  for  the  farm  but  that  he  would 
have  to  make  a  trip  to  Michigan  and  examine  the  farm. 
It  was  thereupon  agreed  between  Eakowski  and  Gus- 
taffson that  they  would  both  go  to  Michigan  and  see 
the  Schefflers  and  examine  the  farm,  that  Eakowski 
would  act  as  broker  for  Janca  and  Gustaffson  as 
broker  for  the  Schefflers,  and  that  if  au  exchange  of 
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the  properties  was  consummated  they  would  divide 
equally  all  commissions  received  from  their  respective 
clients.  At  their  interview  with  the  Scheflflers  in 
Michigan  it  was  agreed  that  Johanna  Scheffler,  a 
daughter  of  the  Schefflers,  should  go  to  Chicago  and 
examine  for  them  the  Janca  property,  that  the  farm 
should  be  valued  at  $4500,  that  if  the  exchange  was 
made  Gustaffson  was  to  get  a  commission  of  five  per 
cent,  on  that  amount,  or  $225,  but  that,  as  the  Schefflers 
did  not  have  much  ready  money,  they  would  pay  $50 
in  cash  and  the  balance,  $175,  in  monthly  instalments 
of  $25  until  paid.  Shortly  after  this  interview,  about 
March  23,  1912,  Johanna  Scheffler  went  to  Chicago, 
viewed  the  Janca  property,  and  employed  an  attorney, 
named  Krumseig,  to  examine  the  title  and  represent 
the  Schefflers  in  the  transaction.  It  was  found  that 
the  Janca  property  was  incumbered  by  two  trust 
deeds,  one  in  favor  of  a  certain  building  association 
and  the  other  in  favor  of  another  party  for  the  sum  of 
$600.  Johanna  Scheffler  testified  that  Eakowski  rep- 
resented to  her  that  the  amount  of  the  two  incum- 
brances was  about  $2,000.  Rakowski  denied  making 
such  a  representation  to  her  or  to  the  Schefflers,  and 
testified  that  he  did  not  know  the  exact  amount  of  the 
debt  due  to  the  building  association  and  that  he  told 
Miss  Scheffler  to  obtain  a  statement  thereof  from  said 
association.  It  appears  that  she  went  several  times  to 
the  office  of  the  association  for  such  statement,  but, 
as  she  did  not  have  a  certain  book,  it  was  refused  her. 
Whether  afterwards,  and  before  the  consummation  of 
the  exchange  of  properties,  she  was  advised  of  the 
amount  due  said  association  does  not  appear,  but  it 
does  appear  that  at  the  time  the  deeds  were  passed, 
the  attorney,  Krumseig,  had  in  his  possession  a  book 
of  said  association  regarding  said  indebtedness.  The 
deeds  were  passed  in  the  office  of  Mr.  Mack,  attorney 
for  Janca,  in  Chicago,  about  April  29,  1912.  The 
Schefflers  paid  Janca  $100  and  delivered  to  him  their 
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warranty  deed  conveying  tlie  Michigan  farm,  and 
Janca  and  wife  delivered  to  the  Schefflers  their  war- 
ranty deed  of  the  Chicago  property  in  question.  It 
was  stated  in  the  latter  deed  that  said  conveyance  was 
made  **  subject  to  an  incumbrance  secured  by  trust 
deed  recorded  *  •  •  as  doc.  No.  4330742''  (the 
amount  of  the  incumbrance  was  not  stated),  and  ''also 
subject  to  an  incumbrance  of  $600  secured  by  trust 
deed  recorded  •  •  •  as  doc.  No.  4343953. ' '  Chris- 
tian and  Louise  Scheflfler  also  paid  Rakowski  the  sum 
of  $50,  commissions  on  account,  and  they  signed  a 
judgment  note  payable  to  the  order  of  ''A.  V.  Rakow- 
ski and  Gustaf  Gustaflfson"  for  the  sum  of  $175,  pay- 
able $25  on  the  first  day  of  June,  1912,  and  $25  on  the 
first  day  of  each  month  thereafter,  with  interest  at  six 
per  cent,  per  annum,  payable  monthly  on  the  whole 
amount  of  said  principal  sum  remaining  from  time  to 
time  unpaid.  The  note  provided  that  if  any  instal- 
ment, either  of  principal  or  interest,  should  remain 
unpaid  for  thirty  days  after  due,  the  principal  sum  or 
any  unpaid  balance  thereof  should,  at  the  option  of  the 
legal  holder,  become  immediately  due  and  payable. 
It  was  stated  in  the  note  that  the  same  was  secured  by 
trust  deed  on  real  estate  in  Cook  county,  Gustaf  Gus- 
taffson,  trustee.  On  the  same  day  the  Schefflers  exe- 
cuted and  delivered  their  trust  deed  on  the  property 
in  question  to  said  trustee  securing  said  note. 
Rakowski  was  named  therein  as  successor  in  trust. 
The  trust  deed  contained  the  usual  covenants  and  pro- 
vided for  the  recovery  of  a  reasonable  solicitor's  fee 
in  case  of  foreclosure  proceedings.  The  said  judg- 
ment note,  as  introduced  in  evidence,  bore  the  follow- 
ing indorsement:  ''Chicago,  May  29,  1912.  For  one 
dollar  and  other  good  and  valuable  considerations,  the 
receipt  of  which  we  hereby  acknowledge,  we  transfer, 
assign  and  set  over  the  within  note  to  Olaf  Egeland, 
and  guarantee  the  payment  of  same.  (Signed)  A.  V. 
Rakowski.    Gustaf  Gustaffson.*'    Neither  the  instal- 
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ment  of  $25,  due  June  1, 1912,  nor  that  due  July  1, 1912, 
having  been  paid,  Egeland  elected  to  declare  the  entire 
principal  sum  due  and  payable  and,  on  July  8,  1912, 
filed  his  bill  to  foreclose  said  trust  deed,  in  the  usual 
form,  making  Christian  and  Louise  Scheffler,  Gustaff- 
son,  as  trustee,  and  Rakowski,  as  successor  in  trust, 
parties  defendant. 

The  court  sustained  the  amended  bill  and  dismissed 
the  cross-bill  of  defendants  Christian  Scheffler  and 
Louise  Scheffler,  for  want  of  equity,  and  adjudged  that 
unless  said  defendants  pay  to  Olaf  Egeland  within  two 
days  the  sum  of  $282.83,  with  interest  from  February 
3, 1913,  together  with  a  solicitor's  fee  of  $100  and  costs 
of  suit,  and  the  master's  fees  taxed  at  $75,  the  prem- 
ises in  question  should  be  sold.  From  this  decree  in 
favor  of  the  complainant,  defendants  appeal. 

At.phonse  Lefkow,  for  appellants. 

Levisohn  &  Levisohn,  for  appellees. 

Mb.  Justice  Gbidley  delivered  the  opinion  of  the 
court 

Abstraet  of  the  Decision. 

1.  Fbaud,  S  115* — where  evidence  is  insufficient  to  estahlish.  The 
eyldence  Ib  held  to  fail  to  establish  false  representations  alleged 
to  have  been  made  by  a  broker  as  to  the  amount  an  incumbrance  on 
certain  property  such  as  to  defeat  foreclosure  of  a  mortgage  exe- 
cuted to  secure  a  note  given  in  payment  of  commissions. 

2.  Bbokebs,  §  91* — wJiat  constitutes  fraud  on  the  part  of  a 
'broker.  Where  it  is  not  shown  that  a  broker  knew  that  his  repre- 
sentations were  false  as  to  the  amount  of  a  trust  deed  or  that  the 
purchasers  and  makers  of  a  note  relied  upon  them,  recovery  cannot 
be  defeated  in  the  foreclosure  of  a  trust  deed  to  secure  a  note 
given  as  the  broker's  commission. 

3.  Appeal  and  ebbob,  §  973* — what  essential  to  preserve  ordinance 
for  review.  In  order  to  make  available  on  appeal  a  city  ordinance, 
making  it  unlawful  for  a  person  to  act  in  the  capacity  of  a  broker  in 
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the  city  without  a  license,  it  should  be  introduced  in  evidence, 
as  the  Appellate  Court  will  not  take  Judicial  notice  of  city  ordi- 
nances. 

4.  Bbokebs,  t  12* — when  contr€u:t8  of  unlicensed  t^rokera  not 
invalid.  Where  a  contract  for  the  payment  of  a  commission  for 
the  exchange  of  real  estate  is  made  in  another  State  (Michigan),  a 
city  ordinance  making  it  unlawful  for  a  person  to  act  in  the  capacity 
of  a  broker  in  a  city  within  the  State  (Illinois)  has  no  application 
such  as  to  render  the  contract  invalid. 

5.  Bills  and  notes,  §  240* — what  constitutes  a  bona  fide  pur- 
chaser.  In  a  suit  to  foreclose  a  trust  deed  executed  to  secure  a 
note  given  in  payment  for  procuring  the  exchange  of  real  estate, 
the  evidence  is  held  to  show  that  complainant  took  the  note,  after 
inquiry,  without  notice  of  any  defenses. 

6.  Bboksbs,  §  62* — when  agreement  to  divide  commissions  not 
invalid.  In  a  suit  to  foreclose  a  trust  deed  executed  to  secure  a 
note  given  in  payment  of  the  brokers'  commissions,  the  evidence  is 
held  to  show  that  the  makers  knew  of  the  agreement  between  the 
brokers  to  pool  or  divide  commissions  received  from  their  respective 
customers. 


Ayery  Seale  Company,  Appellee,  t.  Gottfried  Brewing 

Company,  Appellant. 

Gen.  No.  19,987.    (Not  to  be  reported  in  f nil.) 

Appeal  from  the  MunicipaU Court  of  Chicago;  the  Hon.  John 
R.  Newcomeb,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1913.  Reversed  and  remanded.  Opin* 
ion  filed  November  10,  1914. 

Statement  of  the  Case. 

The  Avery  Scale  Company,  a  oorporation,  brought 
action  in  the  Municipal  Court  of  Chicago  against  Gott- 
fried Brewing  Company,  a  corporation,  to  recover  the 
contract  price  of  an  automatic  coal  scale,  a  water  scale 
and  a  grain  scale  and  other  merchandise.  The  scales 
were  guaranteed  to  work  accurately  and  to  keep  an 
accurate  and  complete  record  of  the  weight  of  the 
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specified  materials  passed  through  them  when  set  up 
and  operated  according  to  printed  instructions. 

The  principal  error  assigned  was  that  the  finding  in 
favor  of  the  plaintiff  for  $1,791  was  against  the  weight 
of  the  evidence,  which  was  reviewed  by  the  court  as 
follows  : 

Plaintiff's  Wisconsin  attorney,  Mr.  Louis  G.  Boehm- 
rich,  was  plaintiff's  main  witness.  He  also  acted  as 
plaintiff's  attorney  upon  the  trial  and  examined  and 
cross-examined  certain  witnesses.  He  testified  that 
in  May,  1912,  at  the  request  of  plaintiff,  he  called  on 
Mr.  Carl  M.  Gottfried,  secretary  and  superintendent 
of  defendant,  at  defendant's  plant  in  Chicago,  and 
also  interviewed  defendant's  engineer;  that  he  pre- 
sented  a  bill  of  plaintiff's  account  against  defendant  for 
the  three  scales  and  the  merchandise  and  demanded 
payment  of  Mr.  Gottfried ;  that  the  latter  said  that'  he 
had  no  objection  to  the  amount  of  the  bill,  and  that 
both  Mr.  Gottfried  and  the  engineer  said  that  the  coal 
scale  was  all  right.  Mr.  Gottfried  and  the  engineer 
denied  making  any  such  statements.     •     •     • 

On  behalf  of  the  defendant  Mr.  Gottfried  testified, 
in  substance,  that  the  coal  and  water  scales,  from  the 
time  they  were  first  installed  never  worked  properly 
or  as  guarantied;  that  various  representatives  of 
plaintiff  came  to  defendant's  plant  in  the  endeavor  to 
make  them  work,  but  without  success ;  that  said  scales 
are  of  no  value;  that  right  after  the  Christmas  holi- 
days in  1911  (which  was  within  forty-five  days  after 
said  scales  had  been  received),  he  told  a  representa- 
tive of  the  plaintiff  that  said  scales  had  proven  un- 
satisfactory and  that  they  had  better  be  removed  if 
they  could  not  be  made  to  work  properly;  that  sub- 
sequent to  this  conversation  plaintiff  sent  various  men 
to  defendant's  plant  in  the  endeavor  to  make  said 
scales  work  properly,  but  without  success;  that  in 
August,  1912,  Mr.  Boehmrich  made  a  second  call  on 
the  witness ;  that  it  was  then  agreed  that  a  further  test 
of  said  scales  should  be  made  at  a  time  to  be  fixed  by 
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plaintiff,  but  that  no  time  for  snch  test  was  ever  fixed 
by  plaintiff,  and  that  subsequently  plaintiff  commenced 
the  present  suit.  The  testimony  of  other  witnesses  for 
defendant  tended  to  show  that  the  coal  scale  could 
never  be  made  to  operate  but  a  few  hours  without  a 
breakdown ;  that  it  would  not  weigh  mine  run  coal  or 
weigh  the  ashes  that  came  from  the  grate,  and  that 
it  was  not  as  accurate  as  guarantied  and  was  of  no 
value.  The  testimony  of  some  of  defendant's  witnesses 
also  tended  to  show  that  the  water  scales  fre- 
quently failed  to  work,  that  it  would  not  weigh  water 
at  a  temperature  of  220  degrees  F.,  that  the  valves 
would  not  hold  tight,  that  the  machine  was  overrated, 
that  it  did  not  work  properly  or  as  accurately  as  guar- 
antied, and  that  it  was  of  no  value.  The  testimony  of 
Mr.  Gottfried  and  other  of  defendant's  witnesses 
tended  to  show  that  the  grain  scale  would  not  weigh 
1,500  bushels  per  hour,  was  not  as  accurate  as  guar- 
antied, and  was  of  no  value  to  defendant. 

From  a  judgment  in  favor  of  the  plaintiff  for  $1,791, 
defendant  appeals. 

Miller,  Gorham  &  Wales  and  Mark  B.  Shermak, 
for  appellant, 

John  S.  Hummer,  for  appellee ;  James  E.  MoGrath, 
of  counsel. 

Mr.  JtrsTicE  GRmLEY  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Sales,  S  271* — when  evidence  shows  breach  of  warranty  as  to 
working  of  scales.  In  an  action  to  recover  the  contract  price  of 
scales  and  other  merchandise,  where  the  weight  of  the  evidence 
showed  that  the  scales  failed  to  fulfil  guaranties  as  contained 
In  certain  written  contracts,  and  that  they  did  not  work  properly, 

*See  Illinois  Notes  Digest,  Toll.  XI  to  XV»  and  OumalatlTO    Qnartorlj, 
topic  and  section  number. 
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and  that  demands  were  made  upon  the  plaintiff  to  put  them  in 
proper  condition  and  that  plaintiff  tried  to  do  so  but  failed  and 
the  scales  were  inaccurate  and  without  value,  the  evidence  was  held 
insufficient  to  sustain  a  finding  for  the  plaintiff. 

2.  WrrNESSES,  §  316* — weight  to  he  given  to  testimony  of  attor- 
ney  in  c<ue.  Little  weight  should  be  given  to  the  testimony  of  a 
witness  who  is  also  the  acting  attorney  for  one  of  the  litigants. 

3.  Appeal  and  ebbob,  §  461* — when  a  finding  ia  against  the  weight 
of  the  evidence.  Where  the  testimony  is  conflicting  and  the  evi- 
dence of  plaintiff  is  sufficient,  when  considered  alone,  to  sustain  a 
finding  of  the  trial  court  in .  plaintiff's  favor,  the  Appellate  Court 
is  not  bound  by  such  finding,  if  the  same  appears  to  be  against  the 
weight  of  all  the  evidence. 


Samnel  Grnenberger,  Appellee,  t.  Chicago  City  Rail- 
way Company  et  al.,  on  appeal  of  Chicago  Railways 
Company,  Appellant. 

Gen.  No.  19,961.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Clar- 
ence N.  Goodwin,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  October  term,  1913.  Reversed  and  remanded. 
Opinion  filed  November  10,  1914. 

Statement  of  the  Case. 

Action  by  Samuel  Gruenberger  against  the  Chicago 
City  Railway  Company  (hereinafter  referred  to  as 
City  Railway  Co.)  and  the  Chicago  Railways  Company 
(hereinafter  referred  to  as  Railways  Co.)  to  recover . 
damages  for  personal  injuries.  In  his  second 
amended  declaration,  which  consisted  of  one  count, 
plaintiff  alleged,  in  substance,  that  on  November  21, 
1910,  the  City  Railway  Co.  was  possessed  of  and  was 
operating  an  eastbound  electric  street  car  on  22nd 
street,  Chicago ;  that  plaintiff  was  a  passenger  on  said 
car ;  that  certain  servants  of  the  City  Railway  Co.  were 
driving  said  car  in  an  easterly  direction  on  22nd  street, 

•See  nitnols  Notes  Direst,  Vols.  XI  to  XV,  and  CumulattTe  Quartorly,  smus 
topte  and  section  number. 
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at  or  near  the  intersection  of  that  street  with  Western 
avenue;  that  the  Eailways  Co.  was  possessed  of  and 
was  operating  another  electric  street  car,  running 
northward  on  said  Western  avenue  under  the  manage- 
ment of  its  servants ;  that  while  plaintiff  with  all  due 
care  was  riding  &s  such  passenger  on  said  eastbound 
car,  the  Railways  Co.  by  its  servants  so  carelessly  and 
improperly  drove  and  managed  said  northbound  car, 
and  the  City  Railway  Co.  by  its  servants  so  care- 
lessly and  improperly  drove  and  managed  said  east- 
bound  car,  that,  through  the  negligence  of  said  defend- 
ants by  their  said  servants,  the  said  northbound  car 
struck  the  said  eastbound  car  with  great  force  and 
violence  and  plaintiff  was  thereby  thrown  from  the 
south  side  seats  of.  said  eastbound  car  to  the  north 
side  seats  thereof;  and  that  plaintiff  was  thereby  se- 
verely and  permanently  injured.  To  this  declaration 
each  defendant  filed  a  plea  of  the  general  issue. 

Beyond  the  proof  that  a  collision  occurred  there 
was  no  testimony  in  respect  to  the  management  and 
operation  of  the  car  of  the  Chicago  Railways  Com- 
pany, at  and  just  prior  to  the  collision.  The  jury  by 
their  verdict  found  the  Chicago  Railways  Company 
guilty,  but  made  no  finding  as  to  the  Chicago  City  Rail- 
way Company.  From  a  judgment  for  twenty-five  hun- 
dred dollars  entered  on  the  verdict  in  favor  of  the 
plaintiff,  the  defendant,  the  Chicago  Railways  Com- 
pany, appeals. 

Watson  J.  Fbrby,  for  appellant ;  Leonabd  A.  Bitbbt, 
Wabneb  H.  Robinson  and  Fbanklin  B.  Hubssy,  of 

counsel. 

Sabath^  Levinbon  &  Staffobd,  for  appellee. 

Mb.  Justice  Giudley  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Decision. 

1.  Appeal  and  ebbos»  S  1106* — what  constitutes  an  appealable 
interest.  Statement  of  counsel  held  not  to  be  sufficient  to  justify  a 
dismissal  on  the  ground  that  the  codefendant  has  no  interest  in 
the  appeal. 

2.  Carriebs,  S  482* — when  instruction  erroneous.  In  an  action 
for  personal  injuries  sustained  while  a  passenger  on  a  street  car 
operated  by  one  company,  through  a  collision  with  a  car  operated 
by  a  codefendant  company,  against  the  latter  of  which  the  jury 
alone  returned  a  verdict,  an  instruction  tending  to  give  the  jury 
the  impression  that  proof  by  the  plaintiff  of  the  fact  of  the  col- 
lision, and  that  he  was  guilty  of  no  negligence,  made  out  a  prima 
facie  case  of  negligence  on  the  part  of  the  codefendant  company, 
which  it  was  bound  to  overcome  by  competent  evidence  showing 
that  the  accident  happened  without  its  negligence,  is  held  erroneous 
as  to  such  codefendant. 

3.  Cabsiebs,  §  476* — what  does  not  constitute  an  admission  of 
negligence,  A  statement  of  counsel  that  one  of  two  companies 
operating  street  cars  assumed  the  defense  of  the  case  because  its 
passenger  was  injured  through  a  collision,  and  that  he  desired  the 
jury  to  fix  the  liability,  if  any,  aa  to  which  company,  does  not 
amount  to  an  admission  of  negligence. 


John  F.  Beyine,  Administrator,  Appellee^  t.  Chicago 

Railways  Company,  Appellant. 

Gen.  No.  19,984.    (Not  to  be  reported  In  f  nil.) 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon.  Habbt 
M.  Waggonsb»  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1913.  Reversed  and  remanded.  Opinion 
filed  November  10,  1914. 

Statement  of  the  Case. 

John  F.  Devine,  suing  as  administrator  of  the  estate 
of  Theodore  Wallerstedt,  deceased,  brought  an  action 
against  the  Chicago  Eailways  Company,  a  corporation, 
for  recovery  for  the  wrongful  death  of  a  boy  of  tender 
years. 

•See  nUnoto  Notes  DIceet,  Tola.  XI  to  XT,  and  CnmulatlTo  Qamrinijt 
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Plaintiff's  intestate,  Theodore  Wallerstedt,  a  little 
boy,  was  struck  by  a  northbound  California  avenue 
car,  owned  and  operated  by  the  defendant,  Chicago 
Eailways  Company,  about  twenty  feet  north  of  the 
north  cross  walk  of  Augusta  street,  on  March  23, 1911, 
about  three  o'clock  in  the  afternoon  of  that  day.  The 
deceased  had  been  standing  at  the  east  curb  of  Cali- 
fornia avenue,  north  of  said  cross  walk,  with  two  other 
little  boys.  The  view  of  the  approaching  car  was  un- 
obstructed. He  advanced  from  the  curb  towards  the 
east  track,  on  which  the  northbound  cars  ran,  and  when 
about  at  the  east  rail  of  said  track  he  was  struck  by 
said  car  and  carried  under  the  front  trucks  and  killed. 

Plaintiff's  declaration  consisted  of  three  counts. 
The  first  count  averred,  in  substance,  that  on  said  day 
plaintiff's  intestate  was  a  pedestrian  on  said  California 
avenue,  at  or  near  its  intersection  with  Augusta  street, 
public  highways  in  the  city  of  Chicago,  that  while 
plaintiff's  intestate  was  in  the  exercise  of  ordinary 
care  for  his  own  safety  the  defendant  then  and  there 
caused  one  of  its  motor  or  electric  cars  to  be,  so  care- 
lessly and  negligently  driven,  propelled  and  managed 
that  said  car  ran  into  and  struck  plaintiff's  intestate, 
causing  his  death,  and  that  he  left  him  surviving  cer- 
tain heirs  (naming  them)  who  have  sustained  and  will 
sustain  great  pecuniary  loss  by  reason  of  his  death. 
The  second  count  was  substantially  the  same  as  the 
first,  except  that  the  negligence  charged  was  that  de- 
fendant drove  said  car  at  a  high  and  excessive  rate  of 
speed.  The  "  third  count  was  also  substantially  the 
same  as  the  first,  except  that  the  negligence  charged 
was  that  defendant  caused  no  bell  or  warning  of  any 
kind  to  be  rung  or  sounded.  To  this  declaration  the 
defendant  filed  a  plea  of  the  general  issue. 

The  following  instruction  was  given  by  the  court  at 
the  request  of  the  plaintiff : 

**3.  The  court  further  instructs  the  jury  that,  if 
they  believe  from  the  evidence,  that  plaintiff's  intes- 
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tate,  at  the  time  of  the  accident,  was  a  child  between 
the  age  of  six  and  seven  years,  then  he  could  not,  be- 
cause of  his  tender  years,  be  guilty  of,  or  be  charged 
with  carelessness  or  negligence  in  respect  to  the  acci- 
dent in  this  case,  so  as  to  relieve  at  all  any  want  of 
due  care  on  the  part  of  the  defendant  company,  so 
that,  if  the  jury  further  believe,  from  the  evidence, 
that  the  accident,  causing  the  death  of  plaintiff's  intes- 
tate, was  due  to  the  want  of  due  and  ordinary  care  by 
the  defendant  company,  or  its  servants,  as  charged  in 
the  declaration  or  some  count  thereof,  then  you  should 
find  a  verdict  for  the  plaintiff,  and  no  want  of  care  by 
the  plaintiff's  intestate  will  save  the  defendant  from 
the  liability  for  the  accident. ' ' 

A  trial  was  had  before  a  jury.  There  was  no  evi- 
dence that  the  deceased  was  under  seven  years  of  age, 
and  he  was  referred  to  by  several  witnesses  merely  as 
a  '  *  little  boy. ' '  The  trial  resulted  in  a  verdict  finding 
the  defendant  guilty  and  assessing  plaintiff's  damages 
at  three  thousand  dollars.  A  judgment  was  entered 
upon  the  verdict  in  favor  of  the  plaintiff  and  defendant 
appeals  from  that  judgment. 

Philip  Rosenthal  and  Alfbed  B.  Davis,  for  appel- 
lant; John  E.  Guilliams  and  Fbank  L.  Kiiietb,  of 
counsel. 

T.  Fbed  Labamie,  for  appellee;  Andbbw  J.  O'Don- 
NELL,  of  counsel. 

Mb.  Justice  GBmuBY  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Negligence,  §  96* — when  a  child  cannot  he  charged  with  con- 
trihutory  negligence,  A  child  under  seven  years  of  age  Is  deemed 
Incapable  of  exercising  care,  and  contributory  negligence  cannot 
be  Imputed  to  him. 

2.  Negligence,  §  218* — when  instruction  erroneous  as  assuming 

*See  nilnoto  Notes  Digest,  Vols.  XI  to  XV»  and  CnmulattTO  Qaarterljr,  SAinc 
topic  and  •eetlon  number. 
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facta.  Where  there  is  no  evidence  that  plaintiff's  intestate  was 
"between  the  age  of  six  and  seven  years/'  or  under  seven  years  of 
age,  an  instruction  assuming  that  such  a  fact  exists  is  misleading 
and  erroneous. 

3.  Neguoence,  §  208* — when  instruction  erroneous  as  omitting 
element  of  due  care.  Where  several  instructions  directed  a  verdict 
for  the  plaintiff  if  the  Jury  found  the  facts  as  therein  severally 
stated,  but  each  Instruction  omitted  entirely  the  element  of  the 
exercise  of  ordinary  care  by  the  deceased  for  his  own  safety,  the 
Instructions  were  erroneous  and  the  error  could  not  be  cured  by 
other  instructions. 

4.  Inbtbuctions,  §  119* — when  instruction  erroneous  as  not 
based  on  evidence.  An  instruction  that  submits  it  to  the  jury  to 
find  if  a  certain  fact  exists  virtually  tells  them  that  there  is  evi- 
dence tending  to  prove  such  fact,  and  if  there  is  no  evidence 
tending  to  prove  it  the  instruction  is  calculated  to  mislead  the 
jury  and  is  erroneous. 


James  Arthur  Doyle,  Appellee,  t.  Chicago  City  Railway 

Company,  Appellant. 

Gen.  No.  19,810.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Cla»- 
ENGB  N.  Goodwin,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  October  term,  1913.  Reversed  and  remanded. 
Opinion  filed  November  10,  1914. 

Statement  of  the  Case. 

Action  by  James  Arthur  Doyle,  a  minor,  by  his  next 
friend,  against  Chicago  City  Kailway  Co.  for  personal 
injuries  sustained  by  plaintiff  by  being  struck  by  one 
of  defendant's  street  cars.  Plaintiff  recovered  a  judg- 
ment against  defendant  for  four  thousand  dollars  and 
costs.    To  reverse  the  judgment,  defendant  appeals. 

Defendant  urged  as  ground  for  reversal  that  the 

•See  nilnoU  Notes  Divert,  Vols.  JLl  to  XV,  and  Cvmvlativo  Qoatterlj. 
topic  and  lectton  Bomber. 
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verdict  was  against  the  weight  of  the  evidence  and  ex- 
cessive and  that  the  court  erred  in  giving  for  plaintiff 
the  following  instmction: 

^*The  conrt  instructs  you  that  you  are  the  judges  of 
the  credibility  of  the  various  witnesses  who  have  tes- 
tified in  the  case  and  of  the  weight  you  will  give  to  the 
testimony  of  each.  In  doing  this  you  may  take  into 
consideration  the  interest  such  witnesses  may  have  in 
the  result  of  the  suit,  if  any;  the  relation  of  the  wit- 
nesses testifying  for  either  the  plaintiff  or  defendant 
in  that  suit ;  any  motive*  or  inducement  that  may  ap- 
pear from  the  evidence  in  the  case,  if  any  does  appear, 
that  may  influence  such  witness  to  testify  falsely;  the 
opportunities  of  the  several  witnesses  for  knowing  the 
things  about  which  they  testify;  the  reasonableness  or 
unreasonableness  of  the  story  told;  its  probability  or 
improbability ;  its  corroboration  or  want  of  corrobora- 
tion by  other  credible  testimony  in  the  case ;  the  appear- 
ance and  demeanor  of  the  witnesses  while  testifying; 
and  from  these  and  from  all  the  facts  and  circum- 
stances shown  by  the  evidence  in  the  case  you  are  to 
decide  how  much  weight  you  will  give  to  the  testimony 
of  each  witness  .who  has  testified  in  the  case.  The 
jury  in  determining  the  preponderance  of  the  evidence 
as  to  a  disputed  point  in  the  case  are  not  to  determine 
it  alone  by  the  number  of  witnesses  testifying  upon 
the  one  side  or  the  other  of  such  point,  but  are  also 
to  consider  the  credibility  of  the  witnesses  under  the 
rule  laid  down  above.'* 

Defendant's  objection  to  the  instruction  was  that 
the  plaintiff's  case  rested  very  largely  upon  his  own 
testimony ;  that  as  to  the  most  material  of  the  disputed 
points,  his  testimony  was  contradicted  by  his  two  and 
defendant's  witnesses,  and  that  more  witnesses  testi- 
fied for  defendant  than  for  the  plaintiff,  and  that  when 
an  instruction  attempts  to  define,  preponderance  of 
the  evidence  and  then  gives  an  enumeration  of  matters 
proper  to  be  considered  by  the  jury  but  omits  the  num- 
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ber  of  witnesses  testifying  for  and  against,  it  is  re- 
versible error. 

Watson  J.  Fbbby,  for  appellant;  Leonabd  A.  Busby, 
Wabneb  H.  Robinson  and  Fbanklin  B.  Hussey,  of 
counsel. 

Daeeow  &  Baily,  for  appellee. 

Mb.  Justice  Smith  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Instructions,  t  89* — when  instruction  as  to  preponderance  of 
evidence  prejudicial.  The  giving  of  an  instruction  with  reference 
to  determination  of  the  preponderance  of  the  evidence  as  to  a 
disputed  point  in  the  case,  which  gave  an  enumeration  of  matters 
proper  to  be  considered  but  omitted  the  element  of  the  number  of 
witnesses  testifying  for  or  against,  held  reversible  error. 


Matilda  Moses,  Appellee,  v.  Illinois  Commercial  Men's 

Association,  Appellant. 

Gen.  No.  19,832. 

1.  Insubance,  S  895a* — admiasihility  of  evidence.  In  an  action 
on  a  benefit  certificate  for  insurance  where  the  issue  was  whether 
the  member  committed  suicide,  the  testimony  of  the  beneficiary  to 
the  effect  that  she  had  seen  the  insured  clean  his  revolver  on  sev- 
eral occasions  prior  to  his  death  and  that  the  conditions  under 
which  he  cleaned  it  were  similar  to  those  existing  at  the  time  he 
was  found  dead,  held  material  to  the  Issue  and  properly  admissible. 

2.  Insurance,  §  747* — when  amended  by-law  of  benefit  asaocia- 
tion  becomes  part  of  contract.  Where  the  terms  of  the  policy  and 
the  application  therefor  make  the  provisions  of  the  by-laws  then  in 
force  and  the  provisions  of  aH  subsequent  amendments,  alterations 

« 

•See  Illinois  Notes  Divert,  Tolf.  XI  to  XV.  and  ComiiUittTe  QoarlOTly,  mm 
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and  new  issues  of  the  by-laws  a  part  of  the  contract  of  insurance, 
such  amendments,  if  reasonable  and  valid,  become  a  part  of  the 
contract. 

3.  Insubangb^  S  747* — when  amendment  to  hy-lato  of  benefit 
association  reasonable.  An  amendment  to  a  by-law  of  a  benefit 
association  that  the  association  shall  not  be  liable  for  disability  or 
death  of  a  member  resulting  from  the  discharge  of  firearms,  when 
there  Is  no  witness  to  the  discharge  of  such  firearms  except  the 
member  himself,  held  to  be  reasonable  and  valid  and  to  become  a 
part  of  the  contract  of  insurance. 

4.  INBUBANCE,  §  612a* — burden  of  proof.  In  an  action  on  a  bene- 
fit certificate  to  recover  Insurance,  the  burden  of  proof  rests  upon 
the  plaintiff  to  establish  that  the  assured  met  an  accidental  death 
under  conditions  Imposing  liability  expressed  in  the  terms  of  the 
contract  of  Insurance,  notwithstanding  the  pleas  of  the  defendant 
of  the  general  Issue,  setting  up  suicide  and  the  evidence  in  support 
thereof. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Claa- 
SNCE  N.  Goodwin,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  October  term,  1913.  Reversed  and  remanded. 
Opinion  filed  November  10,  1914.  Rehearing  denied  November  24, 
1914. 

Statement  by  the  Court.  Matilda  Moses,  ap- 
pellee, commenced  this  action  to  recover  on  a  policy 
of  insurance  issued  by  appellant  to  Walter  Moses, 
her  son,  November  6,  1906.  The  amended  declaration 
avers  that  Walter  Moses  became  a  member  of  said 
defendant  Association  on  that  date,  and  it  issued  to 
him  a  policy  of  insurance  which,  among  other  things, 
provided  that  there  should  be  payable  to  Matilda 
Moses,  the  plaintiff,  mother  of  Walter  Moses,  in  case 
of  the  accidental  death  of  Walter  Moses,  the  sum  of 
$5,000.  The  policy  provided  that  in  case  of  the  death 
of  Walter  Moses  as  the  result  of  bodily  injuries  re- 
ceived through  violent  external  and  accidental  means, 
that  sum  should  be  paid  to  Matilda  Moses  within 
ninety  days  after  receipt  of  proof  of  the  death  of 
Walter  Moses ;  and  it  further  avers  that  Walter  Moses 
was  a  member  in  good  standing  when  he  received 

•Se«  Ililnois  Notes  DlsetC,  Vols.  XI  to  XV,  and  Cumolatlve  Quarterly,  same 
toplr.  and  soctiom  number. 
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bodily  injuries  through  external,  violent  and  accidental 
means,  which,  independently  of  all  other  causes,  re- 
sulted in  his  death  on  January  9,  1910,  and  that  by 
reason  thereof  the  plaintiflf  became  entitled  to  the  sum 
of  $5,000,  and  alleges  that  proof  of  the  death  was 
furnished  the  board  of  directors  of  the  appellant. 

The  defendant  pleaded  the  general  issue  and  special 
pleas  setting  up  the  application  and  by-laws  of  the 
Association.  The  second  plea  avers  the  signing  and 
filing  with  the  defendant  of  a  certain  application  for 
membership  in  the  defendant  Association  which  said 
application  was  made  a  part  of  the  contract  of  insur- 
ance  and  contained  the  following  declaration,  stating 
among  other  things : 

"I  do  warrant  the  above  statement  to  be  true,  and 
I  hereby  agree  that  I  will  comply  with  the  require- 
ments of  the  by-laws,  and  that  this  declaration  shall 
be  the  basis  of  membership  between  myself  and  the 
said  Association.  I  agree  that  the  said  Association 
shall  not  be  liable  under  its  certificate  of  membership 
for  any  injury  which  may  happen  to  me  while  under 
the  influence  of  intoxicating  liquors  or  narcotics,  or 
in  consequence  thereof,  nor  for  intentional  injuries  in- 
flicted by  myself.    *     *     *  *' 

.  The  plea  then  alleges  that  the  death  of  Walter  Moses 
was  caused  by  intentional  injuries  inflicted  by  himself 
on  himself. 

In  its  third  plea  the  defendant  avers  that  at  the 
time  of  the  alleged  accidental  death  of  said  Walter 
Moses  and  prior  thereto  there  were  in  full  force  and 
effect  and  binding  upon  the  said  Walter  Moses  during 
his  lifetime  and  at  the  time  of  the  alleged  accidental 
death,  and  binding  upon  the  plaintiff  in  this  suit,  cer- 
tain by-laws  of  the  Illinois  Commercial  Men's  Asso- 
ciation, the  defendant,  part  of  which  by-laws  is  in 
words  and  figures  as  follows,  to  wit: 

**  Article  VII,  Section  8.  This  association  shall  not 
be  liable  to  any  person  for  any  indemnity  or  benefit 
for  injuries,  or  death,    •    •    •    or  injury  inflicted  by 
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the  insured  on  himself  while  sane  or  insane ;  •  •  • 
and  this  association  shall  not  be  liable  to  any  person 
on  account  of  any  member  who,  while  sane  or  insane, 
shall  take  or  destroy  his  own  life ;  •  •  •  nor  shall 
this  association  be  liable  to  any  person  on  account 
of  the  disability  or  death  of  any  member  resulting  from 
the  discharge  of  firearms  when  there  is  no  witness 
to  the  discharge  of  such  firearms  except  the  member 
himself.    •     •    •     »» 

The  plea  further  avers  that  the  death  of  said  Walter 
Moses  was  caused  by  injury  inflicted  by  himself  upon 
himself. 

The  fourth  plea  of  the  defendant  alleges  that  at  the 
time  of  the  accidental  death  of  the  said  Walter  Moses 
and  prior  thereto,  there  were  in  full  force  and  effect 
and  binding  upon  the  said  Walter  Moses  during  his 
lifetime  and  at  the  time  of  the  alleged  accidental  death, 
and  binding  upon  the  plaintiff  in  this  suit,  certain  by- 
laws of  the  defendant  Association,  and  quotes  the  by- 
law known  as  article  VII,  sec.»8,  parts  of  which  are 
set  out  above  in  the  third  plea.  The  plea  then  avers 
that  Walter  Moses  took  his  own  life. 

In  the  fifth  plea  it  is  averred  that  at  the  time  of  the 
alleged  accidental  death  of  Walter  Moses,  and  prior 
thereto,  there  were  in  full  force  and  effect  and  binding 
upon  said  Walter  Moses  and  upon  the  plaintiff  in  the 
suit,  certain  by-laws  of  the  defendant,  namely,  article 
VII,  sec.  8,  as  quoted  above,  and  alleges  that  Walter 
Moses  destroyed  his  own  life. 

The  sixth  plea  avers  that  at  and  prior  to  the  alleged 
accidental  death  of  Walter  Moses  there  were  in  full 
force  and  effect  and  binding  upon  said  Walter  Moses 
and  upon  the  plaintiff  in  this  suit,  certain  by-laws  of 
the  defendant,  namely,  article  VII,  sec.  8,  quoted 
above,  and  avers  that  the  death  of  said  Walter  Moses 
resulted  from  the  discharge  of  firearms  and  that  there 
was  no  witness  to  the  discharge  of  such  firearms  except 
the  said  Walter  Moses  himself. 

Issue  was  taken  upon  the  pleas.    On  the  trial,  the 
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jury  returned  a  verdict  in  favor  of  appellee,  Matilda 
Moses,  against  the  appellant  for  the  sum  of  $5,000 
and  interest.  A  motion  for  a  new  trial  was  denied  by 
the  court,  and  also  a  motion  in  arrest  of  judgment, 
and  judgment  was  rendered  on  the  verdict  for  the  sum 
of  $5,750. 

The  policy  of  insurance  sued  on  recites,  among  other 
things,  that  in  consideration  of  the  application  for 
membership  in  the  defendant  Association  theretofore 
executed  by  Walter  Moses,  which  said  application  for 
membership  is  referred  to  and  made  a  part  of  the 
policy,  and  which  every  person  accepting  or  acquiring 
an  interest  in  the  contract  thereby  adopts  as  his  own, 
admits  and  warrants  to  be  full  and  true  and  to  be  the 
only  statements  or  declarations  upon  which  the  con- 
tract is  made,  and  in  consideration  of  the  admission 
fee  paid,  the  defendant  Association  receives  the  said 
Walter  Moses  as  a  member ;  and  upon  the  further  con- 
sideration, and  upon  the  condition  of  the  payment  of 
the  annual  dues  to  be  paid  as  provided  in  the  by-laws 
of  the  Association,  in  and  for  every  year  during  the 
continuance  of  the  policy;  and  also  upon  the  further 
consideration  and  condition  of  the  payment  of  all 
assessments  made  and  assessed  upon  him  as  a  member 
of  said  Association,  within  the  time  provided  for  the 
payment  thereof, — there  should  be  payable  to  said 
member,  in  case  of  accidental  injury  not  resulting  in 
death,  certain  specified  amounts;  and  in  case  of  the 
accidental  death  of  said  member,  there  should  be  paid 
to  Mrs.  Matilda  Moses,  mother  of  Walter  Moses,  if 
living  at  the  time  of  such  accidental  death,  otherwise 
to  the  legal  representatives  of  said  member,  within 
ninety  days  after  the  receipt  by  the  said  Association 
of  satisfactory  proof  of  death,  the  sum  of  $5,000 ;  and 
any  and  all  such  payments  or  liability  to  pay  shall  be 
and  are  in  accordance  with  and  subject  to  each  and  all 
of  the  provisions  of  the  by-laws  of  said  Association 
and  of  the  provisions  of  any  and  all  amendments, 
alterations  and  new  issues  of  said  by-laws,  which  said 
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by-laws  are  thereby  referred  to  and  made  a  part 
thereof  as  fully  as  if  they  were  recited  at  length  over 
the  signature  thereto  afl^xed,  and  which  said  amend- 
ments, alterations  and  new  issues  of  said  by-laws 
shall  become  a  part  thereof  as  fully  as  if  .they  were 
recited  at  length  over  the  signatures  thereto  affixed,  as 
soon  as  such  amendments,  alterations  or  new  issues  of 
said  by-laws  respectively  are  or  may  be  duly  adopted, 
and  the  said  Walter  Moses  thereby  and  by  the  ac- 
ceptance thereof  agrees  to  abide  and  be  bound  by  said 
by-laws  and  each  of  them  and  by  any  and  all  lawful 
amendments,  alterations  and  new  issues  thereof  or  any 
of  them. 

On  the  trial  the  court  admitted  the  testimony  of  the 
plaintiff,  Matilda  Moses,  to  the  effect  that  she  had  seen 
Walter  Moses,  the  insured,  clean  his  revolver  on 
several  occasions  prior  to  the  date  of  his  death,  and 
that  on  such  occasions  he  was  in  the  bedroom  and  had 
on  the  bed  papers  and  strips  of  cloth  and  that  the  con- 
ditions each  time  she  saw  him  clean  the  revolver  were 
similar  to  those  existing  at  the  time  he  was  found  dead. 
She  further  testified  that  she  first  learned  of  the  death 
of  Walter  Moses  when  she  returned  home  about  ten 
o'clock  at  night;  that  she  and  her  husband  and  her 
daughter  entered  the  house  and  found  Walter  Moses 
in  the  bedroom  off  the  parlor  lying  on  the  bed;  that 
his  coat,  vest  and  shirt  were  on  a  chair,  and  he  had 
on  his  underclothing,  trousers  and  shoes;  that  his 
revolver  was  lying  on  the  bed  on  the  right  side;  on 
the  left  side  was  a  newspaper ;  the  cartridges  were  on 
that  and  a  penknife,  with  which  she  supposed  he  had 
been  cleaning  the  revolver,  and  a  few  rags  which  ap- 
peared like  an  old  handkerchief  torn  in  strips,  and 
were  smoky  looking;  that  when  he  cleaned  his  re- 
volver, he  always  put  papers  on  the  bed. 

The  defendant,  to  maintain  its  side  of  the  case, 
called  one  Cavenaugh,  secretary  and  treasurer  of  the 
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Association,  who  testified  that  on  June  26,  1909,  an 
amendment  to  article  VII,  sec.  8,  of  the  by-laws  was 
passed,  which  was  in  words  and  figures  as  follows: 

''Nor  shall  this  association  be  liable  to  any  person 
on  account  of  the  disability  or  death  of  any  member 
resulting  from  the  discharge  of  firearms  when  there 
is  no  witness  to  the  discharge  of  such  firearms  except 
the  member  himself,  and  in  all  cases  of  disability  or 
death  resulting  from  the  discharge  of  firearms  the 
burden  of  proof  in  establishing  the  presence  of  an  eye- 
witness shall  be  upon  the  member  or  person  or  persons 
claiming  indemnity.*' 

Objection  was  made  to  .the  introduction  of  article 
VII,  sec.  8,  showing  this  amendment,  but  no  objection 
was  made  to  the  introduction  of  article  VII,  sec.  8, 
excluding  the  amendment,  and  the  by-law  was  ad- 
mitted, excluding  the  amendment  above  quoted  made 
on  June  26,  1909. 

Error  is  assigned  upon  these  rulings  of  the  court 
and  upon  the  admission  of  the  testimony  of  Matilda 
Moses,  also  upon  the  entering  of  judgment  on  the  ver- 
dict for  a  different  amount  than  that  found  by  the 
jury  without  amending  or  correcting  the  verdict  of 
the  jury. 

James  Mahbr  and  Btan  &  Condon,  for  appellant; 
Ibvin  I.  Livingston,  of  counsel. 

Samuels,  ShurtiiBFF  &  Samuels,  for  appellee* 

Mil  Justice  Smith  delivered  the  opinion  of  the 
court. 

Appellant's  pleas  presented  the  issue  as  to  whether 
or  not  the  deceased,  Walter  Moses,  committed  suicide. 
On  that  issue  the  testimony  of  Matilda  Moses  was 
material  and  was  properly  admitted. 

The  court  excluded  the  amendment  to  article  VII, 
sec.  8,  of  appellant's  by-laws,  adopted  June  26,  1909. 
This  ruling  is  assigned  for  error. 
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By  the  terms  of  the  policy  and  the  application  there- 
for, each  and  all  of  the  provisions  of  the  by-laws  of 
appellant  then  in  force,  and  all  the  provisions  of  any 
and  all  amendments,  alterations  and  new  issnes  of 
the  by-laws  subsequently  adopted,  became  a  part  of 
the  contract  of  insurance,  and  Walter  Moses,  the  de- 
ceased, and  any  and  all  beneficiaries  thereunder  were 
bound  by  such  amendments,  if  reasonable  and  valid, 
as  fully  as  if  the  same  were  recited  at  length  over  the 
signatures  to  the  application  and  policy.  Supreme 
Lodge  K.  of  P.  v.  Kutscher,  179  111.  340;  Same  v. 
Trebbe,  179  HI.  348;  Clarke  v.  Illinois  Commercial 
Men's  Association,  180  HI.  App.  300. 

No  objection  was  made  to  the  proof  offered  as  to 
the  adoption  of  the  amendment  of  June  26, 1909.  The 
question  then  is  as  to  the  reasonableness  of  the  amend- 
ment, for  it  was  regularly  adopted,  and,  if  reasonable, 
must  be  considered  as  a  part  of  the  contract  of  in- 
surance. 

The  material  part  of  the  amendment  is  the  follow- 
ing: **Nor  shall  this  association  be  liable  to  any 
person  on  account  of  the  disability  or  death  of  any 
member  resulting  from  the  discharge  of  firearms  when 
there  is  no  witness  to  the  discharge  of  such  firearms 
exempt  the  member  himself.*'  The  remainder  of  the 
amendment  relates  to  the  burden  of  proof  in  establish- 
ing the  presence  of  an  eyewitness,  and  simply  ex- 
presses the  rule  of  Jaw  applicable  to  proof  of  the  fact. 
It  adds  nothing  to  the  effect  of  the  part  above  quoted, 
for  the  burden  of  proof  in  this  State,  as  elsewhere, 
rests  with  the  plaintiff  to  establish  that  the  assured 
met  an  accidental  death  under  conditions  imposing 
liability  expressed  in  the  terms  of  the  contract  of  in- 
surance, notwithstanding  the  pleas  of  the  defendant  of 
the  general  issue,  setting  up  suicide,  and  the  evidence 
in  support  thereof.  Fidelity  &  Casualty  Co.  of  New 
York  V.  WeisCj  182  HI.  496.  It  was  indispensable 
under  the  first  part  of  the  by-law  for  the  plaintiff  to 
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prove  an  accidental  death  resulting  from  the  discharge 
of  the  firearm  *and  that  there  was  an  eyewitness  to  the 
discharge  othei*  than  the  assured.  This  was  a  con- 
dition precedent  to  the  creation  of  a  liability  under 
the  first  part  of  the  amendment  of  the  by-law,  even  if 
the  amendment  had  not  specifically  so  provided.  It 
follows,  therefore,  that  the  amendment  does  not  estab- 
lish a  new  rule  of  evidence  and  is  not  obnoxious  to 
that  objection. 

In  Roeh  v.  Business  Men's  Protective  Ass'n.  of  Des 
Moines,  145  N.  W.  Rep.  479,  the  same  provision  in 
legal  effect  of  a  by-law  was  before  the  Supreme  Court 
of  Iowa  on  the  same  objections  to  its  validity  urged  to 
this  by-law,  namely,  that  it  was  contrary  to  public 
policy,  because  it  undertook  to  make  a  rule  of  evidence 
and  interfered  with  orderly  procedure  in  courts  of 
justice.  The  by-law  was  upheld  by  that  court  and 
recovery  was  denied.  In  speaking  of  the  objects  or 
purposes  of  the  by-law  that  Court  said  it  was  clear. 
'*It  was  to  remove  the  presumption  of  accident  arising 
from  death  as  a  result  of  a  gunshot  wound,  and  to  re- 
quire eyewitnesses  of  the  event  in  order  to  establish 
liability  on  the  part  of  the  insurer.  Not  only  is  the 
beneficiary  to  prove  the  operating  cause  of  death,  as 
that  it  was  from  a  gunshot  wound,  but  he  must  prove 
by  eyewitnesses  of  the  event  that  the  gun  was  acci- 
dentally discharged.  It  is  not  enough  that  he  prove 
that  it  might  have  been  so  committed.  His  proof 
must  be  stronger  than  that,  and  fairly  preponderate 
in  favor  of  the  proposition  that  the  gun  was  acci- 
dentally discharged.'* 

As  pointed  out  in  the  Roeh  case,  supra,  contracts 
relating  to  procedure  have  been  repeatedly  sustained, 
such  as  a  provision  in  an  insurance  policy  limiting  the 
time  in  which  an  action  may  be  brought  on  the  policy 
different  from  the  statute  of  limitations,  Peoria  Ma- 
rine &  Fire  Ins.  Co.  v.  WhitehUl,  25  111.  466,  and 
Riddlesvarger  v.  Hartford  Ins.  Co.,  7  WalL  (U.  S.) 


Chicago — First  District — ^November,  1914.        449 

The  People  v.  Knight,  189  111.  App.  449. 

386;  a  provision  with  reference  to  a  requirement  for 
furnishing  written  proofs  of  loss  (Kelly  v.  Supreme 
Council  Cath.  Mut.  Ben.  Ass'n.,  46  App.  Div.  (N.  Y.) 
79) ;  a  provision  waiving  a  jury  trial.  {Columbia 
Bank  v.  Okely,  4  Wheat.  (U.  S.)  235). 

We  have  reached  the  conclusion  that  the  amendment 
of  the  by-laws  adopted  June  26,  1909,  was  reasonable, 
not  against  public  policy,  and  was  valid,  and  consti- 
tuted a  part  of  the  contract  sued  on.  As  such,  it  was 
material  and  the  court  erred  in  excluding  it.  If  the 
amendment  was  a  good  and  valid  provision  of  the 
by-laws,  the  plaintiff  failed  to  make  out  a  case  under 
the  policy.  The  judgment  of  the  trial  court  is  re- 
versed and  the  cause  is  remanded. 

Reversed  and  remanded. 


The  People  of  the  State  of  Illinois  ex  rel.  Robinson, 
Appellee,  t.  Knight  et  aL,  Appellants. 

Gen.  No.  19,854.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook*  county;  the  Hon.  Kick- 
ham  ScANLAN,  Judge;  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1913.  Affirmed.  Opinion  filed  November 
10,  1914. 

Statement  of  the  Case. 

Petition  by  the  People  of  the  State  of  Illinois  ex  rel. 
Bobinson  against  Robert  Knight  and  Henry  Ericsson, 
as  deputy  commissioner  of  buildings  and  commis- 
sioner of  buildings  of  the  city  of  Chicago,  and  Lola 
Menn,  for  a  writ  of  mandamus  to  compel  defendants 
to  revoke  a  permit  issued  for  the  erection  of  a  theater 
building  owned  by  the  defendant  Menn  and  to  stop  the 
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work  on  said  building  and  not  to  issue  a  new  permit 
until  certain  structural  parts  of  the  building  are  re- 
moved and  have  been  replaced  by  structural  parts  as 
required  by  the  ordinances  of  the  city  of  Chicago. 

The  original  petition  made  Knight  the  sole  defend- 
ant and  a  general  demurrer  to  such  petition  was  sus- 
tained. The  petition  was  then  amended  making 
Ericsson  and  Menn  parties  defendant.  An  order  was 
thereafter  entered  requiring  the  defendant  Knight  to 
answer  the  petition,  as  amended,  within  five  days.  To 
the  petition,  as  amended,  the  respondents,  Ericsson 
and  Menn,  filed  general  and  special  demurrers,  and 
an  order  was  entered  setting  aside  the  order  requiring 
Robert  Knight  to  answer,  and  granting  him  leave  to 
join  in  the  general  and  special  demurrer  of  Henry 
Ericsson. 

After  argument  on  the  above  mentioned  demurrers 
was  had,  but  before  the  ruling  was  made  thereon,  the 
relator  moved  the  court  for  leave  to  again  amend  his 
petition  instanter,  wliich  motion  was  allowed,  and  the 
petition  was  amended  by  striking  out  such  words  in 
the  petition  as  made  certain  of  the  allegations  therein 
upon  information  and  belief.  Attorneys  for  respond- 
ents thereupon  asked  the  court  for  leave  to  file 
instanter  general  and  special  demurrers  to  the  peti- 
tion as  amended  by  the  court  to  contain  further 
grounds  of  special  demurrer,  which  leave  was  denied. 
The  court  thereupon,  over  objection  of  the  attorneys 
for  respondents,  overruled  their  demurrers  to  the 
petition  as  amended,  and  ruled  the  respondents  to 
answer  the  petition  within  eight  days.  On  the  morn- 
ing following  this  order,  the  respondents  Henry  Erics- 
son and  Eobert  Knight,  due  notice  having  been  given, 
again  moved  the  court  for  leave  to  file  instanter  a  joint 
and  several,  general  and  special  demurrer  to  the  peti- 
tion, a  copy  of  which  demurrer  was  presented  to  the 
court  and  set  out  additional  grounds  for  a  special  de- 
murrer.   The  court  denied  the  motion.    Thereafter, 
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at  the  expiration  of  the  rule,  the  court  entered  a  de- 
fault judgment  against  respondents  Ericsson  and 
Knight  for  failure  to  answer  the  amended  petition 
within  the  time  ordered  by  the  court,  respondents 
having  interposed  a  motion  in  arrest  of  judgment.  To 
reverse  the  judgment,  defendants  appeal. 

William  H.  Sexton,  for  appellants  Robert  Knight 
and  Henry  Ericsson;  Loring  R.  Hoover,  of  counsel. 

Jacob  C.  LeBosky  and  Elijah  N.  Zoline,  for  appel- 
lant Lola  Menn. 

Henry  R.  Baldwin,  for  appellee. 

Mr.  Justice  Smith  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Mandamus,  §  150* — matters  not  raised  hy  demurrer  to  peti- 
tion. Want  of  sufficient  verification  of  a  petition  for  mandamus 
cannot  be  raised  by  demurrer. 

2.  Pleading,  §  167* — matters  tchich  cannot  he  reached  hy  demur- 
rer. Neither  the  want  of  an  affidavit  or  verification  to  a  pleading 
nor  the  sufficiency  of  the  verification  is  ground  for  demurrer;  the 
proper  mode  to  raise  the  question  is  by  motion  to  strike  the  plead- 
ing from  the  files. 

3.  Pleading,  §  198* — effect  of  demurrer.  A  demurrer  admits  the 
truth  of  the  material  averments  which  are  well  pleaded  and  thus 
supplies  the  want  of  a  verification  of  the  pleading  where  it  is  re- 
quired. 

4.  Mandamus,  §  149* — necessity  of  verification  of  petition.  Since 
the  passage  of  the  Act  of  1874  relating  to  mandamus,  J.  &  A.  ^^  7330 
et  seq.,  a  verification  of  the  petition  is  unnecessary. 

5.  Mandamus,  §  37* — what  constitutes  ministerial  acts.  Where 
the  duty  of  a  public  officer  is  purely  ministerial  and  not  Judicial 
or  discretionary,  mandamus  will  lie  to  compel  performance. 

6.  Mandamus,  §  54* — when  acts  required  of  huilditig  commis- 
sioner are  ministerial.  Where  an  ordinance  makes  it  the  duty 
of  a  commissioner  of  buildings,  in  cases  of  violation  of  building 

•See  Illinois  Notes  Dlfcest,  Vols.  XI  to  X.Y,  and  Cumalatlve  Quarterly,  same 
topic  and  section  number. 
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ordinances,  to  give  notice,  and  in  case  the  notice  is  not  heeded 
to  tear  down  the  building  and  to  revoke  the  building  permit,  held 
that  the  acts  required  to  be  performed  are  ministerial  acts. 

7.  Mandamus,  §  64* — when  ordinance  does  not  make  acts  to 
building  commissioner  discretionary.  The  mere  fact  that  a  com- 
missioner of  buildings  is  required  by  ordinance  to  determine 
whether  or  not  certain  facts  exist  which,  by  the  provisions  of  the 
ordinance,  require  him  to  act,  does  not  make  the  act  which  h^  is 
to  perform  discretionary. 


Mame  B.  Parry,  Appellant,  t,  Henry  Edward  Parry, 

Appellee. 

Oen.  No.  19,878.    (Not  to  be  reported  in  fall.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Rich- 
ABD  S.  TuTHiix,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1913.  Affirmed.  Opinion  filed  Novem- 
ber 10,  1914. 

Statement  of  the  Case. 

Bill  by  Mame  B.  Parry  against  Henry  Edward 
Parry  for  divorce,  charging  several  acts  of  extreme 
and  repeated  cruelty  and  using  indecent  and  profane 
language  in  complainant's  presence  and  in  the  pres- 
ence of  her  friends.  The  evidence  was  heard  in  open 
court  by  the  chancellor  and  only  questions  of  fact 
were  involved,  and  the  court  found  the  issues  in  favor 
of  defendant  on  conflicting  evidence  and  dismissed 
the  bill.    To  reverse  the  decree,  complainant  appeals. 

Ellis  &  Lewis,  for  appellant. 

J.  D.  Welsh  and  Alden,  Latham  &  Young,  for  ap- 
pellee. 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XY.  and  CnnmUtlTe  Qoartorly,  same 
topic  and  section  number. 
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Mb.  Justice  Smith  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  DiTOBCE,  S  47* — when  finding  for  defendant  not  contrary  to 
the  evidence.  On  bill  filed  by  wife  for  divorce  on  tbe  grounds  of 
extreme  and  repeated  cruelty,  a  finding  in  favor  of  defendant  held 
not  contrary  to  the  preponderance  of  the  evidence. 

2.  Trial,  $  77 ♦ — when  exclusion  of  rebuttal  evidence  not  erron- 
eous. Action  of  court  in  excluding  testimony  offered  on  rebuttal 
and  relating  to  the  main  case  made  by  the  bill,  held  not  an  abuse  of 
court's  discretion. 


William  H.  McFarland,  Appellee,  y.  George  W.  Jack- 
son, Incorporated,  and  William  H.  Letts,  Appel- 
lants. 

Oen.  No.  19,889.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Ben- 
jamin W.  Pope,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1913.  Affirmed.  Opinion  flled  Novem- 
ber 10,  1914.    Rehearing  denied  November  24,  1914. 

Statement  of  the  Case. 

Action  by  William  H.  McFarland  against  George  W. 
Jackson,  Incorporated,  and  William  H.  Letts,  for 
•personal  injuries.  The  plaintiff  prior  to  and  at  the 
time  of  the  accident,  on  or  about  February  25,  1911, 
was  working  for  George  W.  Jackson,  Incorporated, 
under  the  direction  of  the  other  defendant  as  foreman 
for  the  corporation. 

The  declaration  contains  three  counts.  Each  count 
alleged  that  the  defendants  were  moving  a  beam  of  a 
ton  in  weight  by  means  of  two  dollies,  or  rollers, 

•8c«  Illinois  Noten  Divert,  Vols.  XI  to  XY.  and  CumulatlTe  Qnarterlj,  Mme 
topic  and  section  number. 
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which  were  adapted  to  move  the  beam  lengthwise  and 
not  sidewise.  The  first  count  alleged  defendants  em- 
ployed an  unsafe  method  of  moving  dolly  and  beam 
sidewise  by  causing  another  servant  to  pry  and  move 
the  dolly  and  said  beam  with  a  crowbar,  which  caused 
the  girder  to  tip  and  fall  on  plaintiff's  foot.  The 
second  count  alleged  that  the  defendant,  George  W. 
Jackson,  Incorporated,  by  its  foreman,  Letts,  gave  a 
dangerous  and  unsafe  order  to  another  servant  to 
move  the  dolly  and  the  beam  sidewise,  which  the  other 
servant  did,  and  the  beam  was  caused  to  tip  and  fall 
upon  plaintiff's  foot.  The  third  count  alleged  the 
selection  and  execution  by  defendants  of  a  dangerous 
and  unsafe  method  of  moving  the  dolly  and  beam  side- 
wise  and  failure  to  warn  the  plaintiff  of  the  danger. 
The  other  necessary  allegations  of  due  care  on  the 
part  of  plaintiff,  of  knowledge  on  the  part  of  defend- 
ants, of  no  knowledge  on  the  part  of  the  plaintiff  and 
no  equal  means  of  knowing,  and  that  defendant  Lotts 
was  not  a  fellow-servant,  and  other  necessary  aver- 
ments are  contained  in  all  the  counts.  Defendants 
filed  the  general  issue  to  the  declaration. 

The  plaintiff,  was  a  structural  steel  and  iron  worker, 
thirty-nine  years  old.  Defendant,  George  W.  Jackson, 
Incorporated,  was  doing  some  work  under  and  upon 
the  elevated  railroad  at  Franklin  and  Van  Buren 
streets,  Chicago,  Illinois.  The  elevated  structure  was 
overhead  and  there  were  street  cars  running  in  Van 
Buren  street  at  the  time.  There  was  a  continuous 
roar  from  the  elevated  trains  and  an  almost  con-* 
tinuous  stream  of  teams  passing  back  and  forth  in 
Franklin  street.  Working  with  the  plaintiff,  all  under 
the  direction  of  defendant  Lotts,  were  Lembach, 
Kramer,  Greichen  (spoken  of  in  the  record  as 
*'Greshen")  and  Kennedy.  Lotts  told  the  men  to  go 
to  the  southwest  comer  of  Van  Buren  and  Franklin 
streets,  where  the  beam  in  question  was  lying,  and 
move  it  to  the  southeast  comer  of  the  same  streets. 
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It  was  an  I-beam,  thirty-four  feet  long,  two  feet  deep 
and  had  two  flanges  7"  wide.  The  web  between  the 
flanges  was  %"  thick  and  the  beam  weighed  3,400 
pounds. 

Two  dollies  were  used  in  moving  the  I-beam  over 
the  street.  Each  'Molly"  consisted  of  a  square 
wooden  frame  of  square  strips  of  wood  four  inches  by 
four  inches,  two  feet  long ;  on  top  of  this  frame  or  base, 
which  was  thirtv-four  inches  across  its  outside  dimen- 
.sion  and  sixteen  inches  across  its  inside  dimension, 
was  placed  a  cast-iron  roller  about  fifteen  inches  long, 
six  inches  in  diameter,  and  fastened  to  the  wooden 
frame  by  means  of  a  rod  run  through  the  roller.  The 
top  of  the  roller,  when  used  as  a  **  standing"  dolly,  was 
ten  inches  from  the  ground  and  the  beam  placed  on 
the  roller,  was  one  of  the  seven-inch  flanges  for  its 
bearing  surface,  was  thirty-four  inches  at  its  top  flange 
from  the  ground.  If  the  beam  were  exactly  in  the 
center  of  the  dolly  roller  there  would  be  about  five 
inches  on  eithor  side  between  the  edge  of  the  flange 
and  the  edge  of  the  roller. 

These  dollies  were  denominated  either  ** running" 
dollies  or  ''standing"  dollies,  according  to  the  manner 
in  which  they  were  used.  If  the  roller  was  placed  on 
the  ground  with  the  frame  up,  the  dolly  traveled  with 
the  load  placed  on  it  like  a  caster  under  a  table  being 
moved,  and  was  called  a  "running"  dolly.  If  the 
dolly  was  placed  frame  on  ground,  with  roller  up  and 
the  load  was  pushed  or  rolled  across  it,  the  frame  re- 
mained still  and  did  not  move  at  all,  and  when  thus 
used  was  called  a  "standing"  dolly. 

The  surface  of  the  intersection  of  the  streets  was 
paved  with  granite  blocks  and  was  uneven  and  very 
rough,  and  the  dollies  were  used  as  "standing"  dollies 
because  the  pavement  was  too  rough  to  run  the  dollies 
over  it. 

When  Lotts  gave  the  order  above  mentioned,  the 
five  men  bore  down  on  one  end  of  the  beam,  which  was 
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on  a  loading  block,  and  put  a  standing  dolly  under  the 
beam.  After  it  was  pushed  ahead  north,  another 
standing  dolly  was  put  under  the  beam.  In  order  to 
point  the  beam  towards  the  southeast  comer  of  the 
intersection,  the  beam  was  pushed  forward  until  it 
rested  at  its  center  on  one  dolly  and  the  other  dolly 
was  moved  forward  and  placed  towards  the  southeast, 
and  the  beam  was  steadied  and  straightened  as  it  went 
forward  by  a  crowbar  placed  with  its  point  inside  the 
square  dolly  frame  perpendicularly  against  the  beam. 
No  prying  was  used  in  this  operation.  The  beam  was 
got  to  the  southeast  corner  so  that  it  lay  northwest 
and  southeast.  At  the  southeast  corner  stood  two 
piles  of  cribbing  about  ten  feet  apart,  with  a  steel 
column  supporting  the  elevated  road  between  them. 
This  cribbing  consisting  of  short  timbers,  one  pair 
superimposed  crosswise  at  the  ends  upon  another  pair, 
and  so  on,  up  to  the  top,  forming  temporary  piers  to 
support  weight.  The  west  pile  of  cribbing  was  in  Van 
Bur^n  street,  right  at  the  curb  corner,  and  the  other 
about  ten  feet  east  thereof  in  the  same  street.  The 
beam  was  to  go  between  the  west  cribbing  and  the 
steel  column.  The  beam  having  been  pushed  north- 
easterly as  far  as  was  desired  was  then  pivoted  on  a 
dolly,  and  was  then  swung  around  so  that  the  end  that 
had  been  pointing  southwesterly  was  pointed  south- 
easterly. This  movement  swung  the  beam  probably 
a  quarter  of  the  way  around.  The  beam  was  then 
moved  southeasterly  by  taking  out  the  rear  dolly  and 
putting  it  under  the  forward  end  of  the  beam  as  the 
movement  progressed.  The  progress  of  the  beam 
was  blocked  by  the  west  cribbing.  Defendant  Lotts 
was  personally  supervising  this  work,  and  saw  where 
the  beam  was  headed,  and  that  the  south  end  must  go 
further  to  the  east  in  order  to  go  between  the  west 
cribbing  and  the  steel  column.  At  this  state  of  affairs, 
the  'beam  rested  on  the  two  dollies.  One  was  about 
five  feet  from  the  south  end  of  the  beam  and  the  other 
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north  of  the  middle.  Kennedy  was  on  the  east  side 
of  the  beam  at  the  south  end.  Greichen  was  standing 
at  the  north  end  at  the  east  side.  Lembach  stood  at 
the  north,  or  center,  dolly  on  the  west  side  of  the  beam 
with  a  crowbar  in  his  hand.  Lotts  stood  about  two 
feet  from  Lembach  on  the  west  side  of  the  beam  be- 
tween Lembach  and  the  north  end  of  the  beam  and 
obstructed  plaintiff's  view.  Kramer  was  north  of 
Lotts  on  the  west  side  of  the  beam.  Plaintiff  was 
standing  at  the  north  end  of  the  beam  west  of  Greichen. 
Lotts  told  Lembach  to  pry  the  dolly  and  beam  over  to 
the  east.  Lembach  attempted  to  insert  his  bar  under 
the  dolly  frame  and  it  did  not  take  hold.  He  tried 
again  and  secured  a  hold;  the  dolly  moved  about  an 
inch  and  a  half,  and  the  square  edge  of  the  dolly  frame 
caught  against  a  granite  block.  At  this  time  the  east 
side  of  the  bottom  flange  of  the  beam  was  about  two 
inches  from  the  east  edge  of  the  dolly  roller,  the  beam 
being  east  of  the  center  of  the  dolly  four  or  five  inches. 
The  west  side  of  the  dolly  had  been  slightly  raised  by 
this  movement,  and  the  momentum  and  sudden  stop- 
ping of  the  dolly  by  the  unevenness  of  the  pavement 
caused  the  beam  to  slip  off  the  east  side  of  the  middle 
dolly,  and,  as  its  south  end  was  bearing  on  a  dolly 
roller,  it  ran  back  fifteen  to  eighteen  inches  north  and 
the  north  end  of  the  beam  fell  upon  and  crushed  Mc- 
Farland's  foot  into  the  groove  of  the  street  car  rail. 
Neither  Greichen  nor  McFarland  heard  Lotts  give  the 
order  to  Lembach ;  neither  saw  clearly  what  Lembach 
was  doing.  There  was  the  roar  of  city  traflBc  in  the 
air,  including  the  noise  of  the  elevated  railroad. 

John  A.  Bloomingston,  for  appellants;  Foreman^ 
Levik  &  Robertson,  of  counsel. 

Aaron  E.  Eppstein,  for  appellee. 

Mr.  Justice  Smith  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Decision. 

1.  Judgment,  §  247* — when  the  record  may  be  corrected  to  show 
the  granting  of  a  new  trial.  Where  at  a  prior  trial  the  jury  re- 
turned a  verdict  against  one  defendant  and  was  silent  as  to  a  co- 
defendant,  and  the  trial  Judge  granted  the  first  defendant's  motion 
for  a  new  trial  and  the  plaintiff's  motion  for  a  new  trial  as  to  the 
codefendant,  and  the  minute  clerk  afterwards  drew  his  pen  through 
the  entry  in  the  law  record  as  to  the  ruling  on  plaintiff's  motion  for 
a  new  trial  as  to  the  codefendant,  at  the  request  of  the  clerk  of  the 
attorney  for  the  defendants  without  any  authority  of  any  kind  and 
without  any  order  of  court,  the  court  had  full  power  to  correct 
the  record  after  the  term  and  to  make  it  speak  the  truth  nunc  pro 
tunc,  as  the  cause  had  never  been  disposed  of  by  final  judgment  as 
to  either  defendant  and  was  still  pending  before  the  court,  and  the 
court  did  not  err  in  refusing  to  dismiss  the  cause  as  to  such  code- 
fendant 

2.  Masteb  and  servant,  §  173* — when  a  master  adopts  an  unsafe 
method  of  work.  Where  a  first  count  alleged  the  negligent  adop- 
tion of  an  unsafe  method  by  defendants  to  move  sidewlse  both  a 
dolly  and  a  beam  by  prying  it  over  with  a  lever  or  crowbar,  and  a 
second  count  alleged  a  negligent  order  given  by  a  foreman  codefend- 
ant, and  a  third  count  alleged  that  defendants  failed  to  warn 
plaintiff  of  the  fact  of  the  sidewise  movement  and  of  the  danger, 
the  evidence  is  held  to  support  a  finding  by  the  jury  that  the 
method  adopted  was  unsafe  and  negligent,  the  testimony  of  the 
rough  condition  of  the  street  being  admissible  under  the  aver- 
ments of  the  different  counts. 

3.  Masteb  and  sebvant,  §  627* — when  opinion  evidence  as  to 
safety  of  a  method  adopdted  is  incompetetit.  Direct  evidence  of  the 
opinion  of  witnesses  suggested  by  defendants  as  necessary  to 
whether  a  method  adopted  to  move  sidewise  a  dolly  and  a  beam 
over  a  rough  street,  by  prying  it  over  with  a  lever  or  crowbar, 
was  incompetent  as  being  a  clear  invasion  of  the  province  of  the 
jury. 

4.  Master  and  servant,  §  178* — when  master  negligent  in  adopt- 
ing unsafe  method  of  work.  Where  a  codefendant  foreman  selected 
a  method  of  moving  a  dolly  and  a  beam,  over  a  rough  street  and  he 
knew  all  the  conditions  existing  and  the  danger  attendant  upon  such 
a  method  and  the  positions  of  the  men  including  the  plaintiff,  the 
jury  were  warranted  in  finding  that  the  method  adopted  was  dan- 
gerous and  negligent,  that  the  order  given  by  the  codefendant  was 
negligently  given,  that  the  codefendant  represented  the  other  de- 
fendant, a  corporation,  and  that  plaintiff  did  not  hear  or  know  of 
the  order  and  was  not  warned  by  the  codefendant  foreman. 


•See  nUnols  Notes  DUert,  Vols.  XI  to  XV,  and  CiwiiilaUTe  Quarterly, 
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5.  Masteb  and  servant,  §  375* — rule  as  to  assumption  of  risk. 
For  the  application  of  the  principle  of  assumption  of  risk,  the  em- 
ployee must  have  knowledge  of  the  danger  to  which  he  is  sub- 
jected. 

6.  Master  and  sf^jvant,  §  304* — risks  not  assumed.  The  servant 
does  not  assume  risks  arising  from  the  master's  negligence. 

7.  Negligence,  §  74* — when  one  is  not  bound  to  anticipate  negli- 
gence in  another.  The  law  does  not  impose  a  duty  upon  one  to 
anticipate  negligence  in  others,  and  the  presumption  of  law  is  that 
every  person  will  perform  the  duty  enjoined  by  law  or  imposed  by 
contract. 

8.  Masteb  and  servant,  §  739* — when  assumption  of  risk  is  ques- 
tion for  the  jury.  The  question  of  assumption  of  risk  by  an  em- 
ployee is  one  of  fact  for  the  Jury,  whose  finding  will  not  be  disturbed, 
where  the  evidence  does  not  call  for  a  different  conclusion. 

9.  Master  and  servant,  §  777* — when  instruction  on  proximate 
cause  not  misleading.  An  instruction  to  the  effect  that  where  the 
master  is  guilty  of  negligence,  proximately  causing  an  injury  to  a 
servant  and  without  which  the  injury  would  not  have  occurred, 
it  is  immaterial,  so  far  as  the  servant's  right  to  recover  is  con- 
cerned, if  the  negligence  of  a  fellow-servant,  if  any,  combined  with 
the  negligence  of  the  master,  if  any,  to  produce  or  proximately  con- 
tribute to  the  servant's  injury,  held  not  erroneous  as  an  abstract 
proposition,  since  there  was  but  one  injury  and  the  jury  could  not 
have  been  misled. 

10.  Pleading,  §  28* — necessity  of  pleading  evidentiary  facts. 
Evidentiary  facts  need  not  be  pleaded  in  order  to  be  admissible  in 
evidence. 

11.  Master  and  servant,  %  376* — admissibility  of  evidence.  Held 
proper  to  show  that  no  other  beams  had  been  moved  sldewise  by 
prying  over  the  dolly  and  beam  prior  to  the  accident,  as  bearing 
upon  an  employee's  lack  of  notice  of  the  negligent  method  of  the 
work  and  indicating  that  he  did  not  assume  the  risk  arising  from 
the  method  adopted. 

12.  Trial,  §  223*^K?/ien  the  presence  of  a  party's  family  is 
not  erroneous.  In  an  action  for  personal  injuries,  the  presence 
at  the  trial  of  plaintiff's  wife  and  son,  who  were  excluded  when 
objection  was  made,  held^not  to  have  affected  the  result  of  the 
trial  such  as  to  require  a  reversal. 

13.  Damages,  §  241* — when  a  verdict  ijoill  not  he  disturbed  as 
excessive.  In  the  absence  of  a  showing  of  passion  or  prejudice, 
a  verdict  for  four  thousand  dollars  held  not  excessive  in  an  action 
for  personal  injuries,  since  there  is  no  hard  and  fast  rule  by 
which  such  damages  can  be  measured. 


•See  Illinois  Notes  Digest,  Vols.  ZI  to  XY,  and  CamnIatlTe  Quarterly,  Mm* 
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James  Hannan  and  Amos  W.  Martin,  Execntors,  Appel- 

lees,  y.  Joseph  Biggio,  Appellant. 

Gen.  No.  19,905.    (Not  to  be  reported  In  full.) 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  David 
T.  Smiley,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1913.  Reversed  and  remanded.  Opinion  filed 
November  10,  1914. 

Statement  of  the  Case. 

On  March  25,  1913,  James  Hannan  and  Amos  W. 
Martin,  as  executors  of  the  estate  of  James  Kenan, 
deceased,  entered  a  judgment  by  confession  on  a  note 
against  Joseph  Biggio.  On  April  14,  1913,  the  first 
day  of  the  April  term  of  the  County  Court,  the  de- 
fendant made   application   to   vacate   the   judgment. 

The  court  overruled  a  motion  to  vacate  the  judgment 
entered  by  it  by  confession,  and  refused  to  stay  the 
proceedings  under  the  judgment  until  trial  could  be 
had  on  the  merits.  From  this  order  in  favor  of 
plaintiffs'  testate,  defendant  appeals. 

John  T.  Byrnes,  for  appellant. 

Edward  H.  S.  Martin,  for  appelleea 

Mr.  Justice  Smith  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Judgment,  {  80* — how  delay  in  applying  for  vacation  of  may  he 
explained.  A  proper  showing  may  be  made  by  affidavits  to  account 
for  delay  in  making  application  to  vacate  or  stay  proceedings  under 
a  judgment  entered  by  confession. 

2.  Judgment,  §  66* — when  refusal  to  vacate  constitutes  error. 
Where  a  note  was  executed  in  blank  for  an  amount  alleged  to  be 
due  on  a  prior  note  on  which  the  maker  was  surety,  and  upon  an 
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agreement  that  the  amount  due  on  the  prior  note  at  the  date  of  the 
note  sued  on  should  be  inserted  by  plaintiffs*  testate,  and  the 
maker  relied  upon  deceased  to  insert  the  amount  due  on  the  prior 
note  and  the  evidence  tended  to  show  that  the  pre-exising  note 
had  been  fully  paid,  the  court  erred  in  refusing  to  vacate  a  Judg- 
ment entered  by  confession  or  to  stay  proceedings  with  leave  to 
make  a  defense  on  the  merits. 

3.  Judgment,  §  65* — grounds  for  vacating.  A  Judgment  entered 
by  confession  on  a  note  should  be  vacated  if  it  appears  that  there 
was  no  consideration  for  the  note  in  question. 


Charles   Bruhl,   Appellee,   y.   William   3.   Anderson, 

Appellant. 

Gen.  No.  19,S61.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Jessb 
A.  Baldwin,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1913.  Affirmed.  Opinion  filed  Novem- 
ber 19,  1914. 

Statement  of  the  Case. 

Charles  Bruhl,  plaintiff,  brought  action  against 
William  J.  Anderson,  defendant,  to  recover  for  per- 
sonal injuries  sustained  by  him  on  May  11,  1912, 
when,  in  endeavoring  to  cross  a  public  street  in  the 
city  of  Chicago  he  was  struck  by  defendant's  automo- 
bile. Plaintiff  charged  the  negligent  driving  of  the 
automobile  at  a  high  rate  of  speed.  The  place  of  the 
accident  was  a  residential  district  of  the  city  of 
Chicago. 

From  a  judgment  for  seventy-five  hundred  dollars 
in  favor  of  plaintiff,  defendant  appeals. 

The  evidence  showed,  without  contradiction,  that 
the  accident  happened  about  eight  o'clock  in  the  even- 
ing; that  at  that  time  it  was  dark,  was  raining  hard 

•See  minols  Notes  Diirest,  Yolfl.  XI  to  XY,  and  CnmolaUTe  Qnarterlr,  tame 
tople  and  leetloii  number. 
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and  there  was  a  high  wind;  that  the  pavement  on 
Washington  boulevard  is  an  asphalt  pavement  fifty 
feet  in  width;  that  just  before  the  accident,  plaintiff 
was  walking  north  on  the  west  sidewalk  on  41st  ave- 
nue with  an  umbrella  over  his  head;  that  as  he 
reached  the  end  of  the  sidewalk  at  the  curbstone  on 
the  south  side  of  the  boulevard  pavement,  he  hesitated  a 
moment,  raised  his  umbrella,  looked  in  both  directions, 
**saw  nothing,"  and  then  started  across  at  a  **trot,'' 
or  fast  walk,  holding  his  umbrella  down  over  his  head 
and  shoulders;  that  at  that  moment,  defendant's  auto- 
mobile, with  two  headlights  and  two  oil  lamps  burn- 
ing, came  along  the  boulevard  from  the  west  at  a  rate 
of  speed  estimated  by  defendant's  witnesses  at  from 
twenty-five  to  thirty-five  miles  an  hour,  and  by  plain- 
tiff's witnesses  at  from  thirteen  to  fifteen  miles  an 
hour ;  that  as  the  automobile  approached  the  intersec- 
tion, the  chauffeur  saw  plaintiff  walking  across,  called 
out:  **Hey,  there,"  turned  the  front  wheels  to  the 
north  and  applied  the  emergency  brakes.  The  sudden 
locking  of  the  rear  wheels  caused  the  automobile  to 
**skid"  around  towards  the  south,  and  it  ** skidded" 
across  the  street  intersection,  turning  •  completely 
around,  and  finally  came  to  a  stop,  facing  southeast, 
at  or  near  the  curbstone  at  the  northeast  corner.  As 
it  whirled  around,  the  right  fender  hit  appellee,  throw- 
ing him  to  the  pavement.  He  fell  on  his  back,  face 
upward,  and  as  the  fender  passed  over  him  he  took 
hold  of  it  with  both  hands  and  held  on  until  the  auto- 
mobile came  to  a  stop.  When  he  was  pulled  from 
under  the  machine  his  back  was  broken.  The  dis- 
tance  from  the  south  curbstone  to  the  point  where 
appellee  was  struck  by  the  automobile  was  approx- 
imately twenty-five  feet,  and  while  plaintiff  was  cross- 
ing this  space  at  a  fast  walk  or  trot,  the  automobile 
traveled  at  least  one  hundred  feet,  if  not  twice  or 
three  times  that  far. 
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Miller,  Gobham  &  Wales,  for  appellant. 

Ansel  M.  Laslby  and  Frank  A.  Laslet,  for  appellee. 

Mr.  Presiding  Justice  Fitch  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Automobiles  and  garages,  §  2* — when  negligence  of  pedes- 
trian is  question  for  jury.  Where  a  pedestrian  in  crossing  a 
street  in  a  blinding  rain  storm  looked  up  the  intersecting  street  but 
failed  to  see  a  fast  approaching  automobile  or  to  distinguish  its 
lights  from  other  street  lights,  the  question  of  contributory  neg- 
ligence raised  an  issue  for  the  jury,  whose  finding  of  the  absence 
of  such  will  not  be  disturbed. 

2.  Automobiles  and  garages,  §  2* — when  failure  of  pedestrian 
to  see  approaching  automobile  does  not  constitute  negligence.  A 
pedestrian's  failure  to  see  an  automobile  approaching  in  a  blinding 
and  tempestuous  rain  storm,  with  its  lights  difficult  to  distinguish 
from  street  lights,  or  even  his  failure  to  look  at  all,  held  not  to 
constitute  contributory  negligence  as  a  matter  of  law,  under  the 
circumstances  of  the  instant  case. 

3.  Automobiles  and  garages,  §  2* — when  proof  of  unl(pwful 
speed  constitutes  prima  facie  case.  Under  the  Motor  Vehicle  Act 
of  1911,  §§  10,  17,  J.  &  A.  n  10010,  10017,  proof  that  a  pedestrian 
was  injured  by  defendant's  automobile,  on  a  public  street  in  a  resi- 
dential portion  of  the  city,  while  the  automobile  was  being  operated 
at  a  speed  in  excess  of  fifteen  miles  an  hour,  made  out  a  prima  facie 
case  of  negligence  on  the  part  of  defendant 


Stanislow  Schneider  hy  Otto  Olson,  Appellee,  v.  Otto 

Nowack,  Appellant. 

Gen.  No.  19,876.    (Not  to  he  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  John 
A.  Dowdall,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1913.  Affirmed.  Opinion  filed  November  19, 
1914.  Rehearing  denied  and  additional  opinion  filed  December  31, 
1914. 

•See  nilnol8  Notes  Diireit,  Vols.  XI  to  XT,  and  CnmnlallTe  Qoarterlyp  lame 
topic  and  section  number. 
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Statement  of  the  Case; 

Stanislow  Schneider,  suing  by  his  next  friend,  Otto 
Olson,  brought  action  against  Otto  Nowack,  for  per- 
sonal injuries  sustained  by  working  in  the  latter 's  iron 
works.  From  a  verdict  and  judgment  for  a  certain 
sum  in  favor  of  the  plaintiff,  defendant  appeals,  as- 
signing as  error  that  the  verdict  is  not  supported  by 
the  evidence. 

The  evidence  on  behalf  of  plaintiff  tended  to  prove 
that  just  before  the  accident  he  was  called  from  his 
workbench  by  the  foreman  to  assist  in  riveting  a  heavy 
angle  iron,  one  end  of  which  rested  upon  a  riveting 
iron,  or  **  dolly-bar, '  *  about  three  feet  high,  and  the 
other  end  of  which  was  held  up  by  another  workman ; 
that  plaintiff  used  a  sledge  hammer  with  which  to  do 
the  riveting;  that  after  he  had  hit  the  rivet  once  or 
twice  the  handle  of  the  hammer  broke ;  that  thereupon 
the  foreman  ordered  him  to  go  under  the  angle  iron 
to  get  another  hammer  lying  about  six  feet  away,  and 
that  while  he  was  attempting  to  comply  with  this 
order,  and  was  under  the  angle  iron,  it  turned  over 
and  fell  upon  his  left  leg,  breaking  both  bones  above 
the  ankle.  The  foreman  flatly  denied  that  he  gave 
any  such  order  to  plaintiff,  and  testified  that  plaintiff 
crawled  under  the  angle  iron  without  any  order  or 
direction  to  do  so,  and  himself  caused  the  accident  by 
striking  against  the  angle  iron  with  his  back  while 
crawling  under  it. 

The  only  error  assigned  subject  to  review  was 
whether  the  verdict  was  supported  by  a  preponderance 
of  the  evidence.  Defendant  insisted  there  was  no  evi- 
dence to  the  effect  that  the  foreman  directed  plaintiff 
to  go  under  the  angle  iron,  rather  than  around  it,  to 
get  the  hammer,  but  plaintiff  made  a  positive  state- 
ment to  that  effect,  and  his  statement  was  corrobo- 
rated, to  some  extent,  at  least,  by  the  workman  who 
was  holding  one  end  of  the  angle  iron  at  the  time  it 
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fell.  There  was  also  evidence  that  there  was  reason 
for  haste  because  the  rivet  was  hot  and  it  was  neces- 
sary to  use  the  hammer  before  the  rivet  had  time  to 
cool. 

Leopold  Saltiel  and  Mbteb  Bossen^  for  appellant. 

James  L.  Byktjm,  for  appellee. 

Mb.  PRBsmiNQ  Justice  Fitch  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  BfABTEB  AND  8EBVANT,  8  806* — When  givifiQ  ot  imtructUm  con- 
iaining  abstract  statement  of  risks  assumed,  not  reversible  error. 
While  an  instruction  purporting  to  state  in  abstract  form  what 
risks  are  assumed  and  what  are  not  assumed  by  an  employee 
is  not  in  the  approved  form  and  of  doubtful  application  to  the 
facts  of  the  case,  it  is  held  not  to  constitute  reversible  error  since 
it  could  not  have  misled  the  jury. 

2.  Appeal  and  ebrob,  8  823* — how  objections  to  instructions  are 
preserved.  In  order  that  an  objection  to  an  instruction  may  be 
available  on  appeal,  the  bill  of  exceptions  should  show  that  the 
instruction  was  objected  to  or  that  an  exception  to  the  action  of 
the  court  in  giving  it  was  preserved  in  the  trial  court 

3.  Master  and  bebvant,  S  216* — liabiltiy  for  injury  to  servant 
acting  under  direction  of  foreman.  Where  the  testimony  tended 
to  show  that  defendant's  foreman  directed  an  employee  to  go  under 
an  angle  iron,  rather  than  around  it  to  get  a  hammer,  and  while 
attempting  to  do  so  it  turned  over  and  fell  upon  the  employee's 
leg,  breaking  both  bones  above  the  ankle,  the  evidence  is  held  suffl« 
cient  to  sustain  a  verdict  against  the  defendant  in  favor  of  the  em- 
ployee for  the  injuries  sustained. 

4.  Appeal  and  erbob,  §  1161* — when  objections  not  preserved  for 
rehearing.  An  objection  to  an  instruction  cannot  be  raised  for 
the  first  time  in  a  petition  for  a  rehearing. 

•See  niinols  Notes  Dlirett,  Vols.  XI  to  XT,  and  Cnmnlatlve  Quartorljr,  lamo 
topic  and  Mctlon  number. 
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Mary  A.  Garyy,  Appellee,  y.  Dan  Baldlno  and  William 

Tortorlello,  Appellants. 

Gen.  No.  19,885.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Mabcus  a.  Kavanagh,  Judge,  presiding.  Heard  in  the  Branch  Ap- 
pellate Court  at  the  October  term,  1913.  Affirmed.  Opinion  filed 
November  19,  1914. 

Statement  of  the  Case. 

Action  by  Mary  A.  Garvy  against  Dan  Baldino  and 
William  Tortoriello,  in  which,  after  two  general  de- 
murrers to  plaintiff's  bill  had  l3een  overruled  and 
the  defendants  had  elected  to  stand  by  their  de- 
murrers, the  bill  was  taken  as  confessed,  and  defend- 
ants were  ordered  to  pay  to  complainant,  within  ten 
days,  the  sum  of  $2,700,  or  if  not  paid  within  that  time 
to  assign  and  surrender  to  complainant,  as  security 
for  the  payment  thereof,  certain  notes  in  their  posses- 
sion, and,  in  the  meantime,  they  were  enjoined  from 
transferring  the  notes.  From  a  decree  in  favor  of 
complainant,  defendants  appeal. 

In  substance,  the  bill  charged  that  complainant,  being 
the  owner  of  certain  real  estate  in  Cook  county,  em- 
ployed defendant  Baldino,  who  was  a  real  estate 
broker,  to  find  a  buyer  for  her  property  for  the  best 
obtainable  price;  that  Baldino  found  a  purchaser 
named  Laporte,  who  agreed  to  pay  $25,200  for  the 
property;  that  instead  of  reporting  that  fact  to  com- 
plainant, Baldino,  in  violation  of  his  duty  as  com- 
plainant's agent,  and  in  order  to  derive  a  secret  profit 
from  the  sale  of  her  property,  entered  into  a  fraudu- 
lent arrangement  with  the  defendant  Tortoriello,  by 
which  the  latter,  in  consideration  of  $500  to  be  paid 
him  by  Baldino,  agreed  to  become  the  ostensible  pur- 
chaser of  the  property  at  the  pretended  price  of 
$22,500,  and  then  to  convey  the  same  to  Laporte  for 
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$25,200;  that  in  pursuance  of  such  arrangement  Bal- 
dino falsely  and  fraudulently  represented  to  complain- 
ant that  Tortoriello  was  the  real  purchaser,  and  that 
$22,500  was  the  highest  price  obtainable  for  the  prop- 
erty ;  that  relying  upon  the  representations  of  Baldino, 
complainant  conveyed  the  property  to  Tortoriello, 
who  paid  her,  ostensibly  on  his  own  behalf,  but  in 
reality  on  behalf  of  Baldino,  the  sum  of  $3,500  in  cash^ 
$500  to  Baldino  for  commissions,  and  gave  his  notes 
secured  by  trust  deed  on  the  property  for  the  remain- 
ing $18,500  of  the  fictitious  purchase  price  of  $22,500; 
that  a  day  or  two  later,  Tortoriello  completed  the 
fraudulent  transaction  by  conveying  the  property  to 
Laporte  and  his  wife  for  the  real  consideration  of 
$25,200,  thereby  obtaining  a  secret  profit  of  $2,700  in 
cash  and  notes,  which,  in  equity  and  good  conscience, 
belonged  to  complainant. 

John  T.  Murray  and  Frank  E.  Hatner,  for  ap- 
pellants. 

Thomas  J.  Condon,  for  appellee;  Irvin  I.  Livings- 
ton, of  counsel. 

Mr.  Presiding  Jtjstiob  Fitch  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Equity,  S  213* — question  raised  hy  general  demurrer  to  Ml, 
Where  a  bill  for  an  accounting,  shows  that  a  real  estate  broker, 
while  acting  as  the  owner's  agent,  took  advantage  of  his  position 
of  trust  to  secure  to  himself  a  secret  and  unlawful  profit  and  that 
a  third  party  knowingly  participated  in  the  fraud  and  received 
part  of  the  proceeds,  held  that  the  only  question  raised  by  gen- 
eral demurrers  to  the  bill  was  whether  the  remedy  of  the  owner 
upon  the  admitted  facts  Is  at  law  or  in  equity. 
.  2.  Equity,  §  224* — facts  admitted  on  demurrer.'  A  general  de- 
murrer to  a  bill  in  equity  for  an  accounting  admits  the  charges 
made  in  the  bill. 

•8«e  nilDols  Notes  DiceBt,  Vols.  XI  to  XT,  and  CumnlAtlTe  Qoartctrljr* 
topic  and  loefcloa  munbor. 
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3.  Tbusts,  §  78* — when  third  person  may  J>e  required  to  account 
in  equity.  A  person  who  actively  and  knowingly  assists  a  real 
estate  broker  in  defrauding  his  principal  may  be  required  in 
equity  to  account  for  property  which  he  received,  though  he 
occupied  no  fiduciary  relation  towards  the  principal. 

4.  Jury,  S  9* — right  to  jury  trial  in  equity.  Where  a  court  of 
equity  has  jurisdiction,  a  party  is  not  entitled  as  a  matter  of  right 
to  a  Jury  trial  in  chancery,  and  such  a  trial  does  not  violate  any 
constitutional  right  of  trial  by  jury. 

5.  Tbust,  S  244* — when  hill  need  not  allege  insolvency  of  de- 
fendants.  Where  a  violation  of  trust  and  fraud  are  charged  in  a 
bill  and  an  accounting  and  an  injunction  sought,  it  is  not  necessary 
that  there  be  an  allegation  that  defendants  are  insolvent  or  finan- 
cially irresponsible. 


Mathilda  A.  Ford,  Appellee,  y.  Percy  James  Ford, 

Appellant. 

Gen.  No.  19,S99.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  RiOH- 
ABD  S.  TuTHiLL,  Judgo,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1913.  Afiirmed.  Opinion  filed  November 
19,  1914. 

Statement  of  the  Case. 

Action  was  brought  by  Mathilda  A.  Ford  against 
Percy  James  Ford  for  separate  maintenance.  A  trial 
before  a  chancellor  resulted  in  a  decree  for  separate 
maintenance  in  favor  of  the  wife,  and  defendant 
appeals. 

Defendant  admitted  that  he  had  ''left  home''  on 
December  9,  1912,  and  the  evidence  tends  to  prove 
that  he  left  with  the  intention  not  to  return.  He  testi- 
fied that  when  he  went  away  he  kept  his  key  and  told 
his  wife  that  he  ''reserved  the  right  to  come  and  go 

•See  Illinois  Notes  Digest,  Tola.  XI  to  XV,  and  CumnlallTe  Quartorly, 
topic  and  Mctlon  number. 
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as  he  pleased,  that  he  wanted  to  come  back  once  in  a 
while,  and  that  he  would  be  back  the  following  Sunday 
for  his  linen/ ^  He  testified  further  that  the  immediate 
cause  of  his  leaving  home  in  this  manner  was  that 
his  wife  was  continually  * 'nagging**  him,  by  accusing 
him,  without  cause,  of  improper  relations  with  other 
women.  The  wife  testified,  on  the  other  hand,  that 
for  a  long  time  before  he  left  home  he  was  in  the  habit 
of  remaining  out  at  night  until  a  late  hour,  and  some- 
times all  night;  that  this  habit  had  been  the  occasion 
of  frequent  quarrels  between  them;  that  on  two  occa- 
sions, more  than  five  years  prior  to  the  filing  of  the 
bill,  he  had  struck  her  during  such  quarrels;  that 
these  offenses  had  been  forgiven,  but  that  the  offense 
was  repeated  one  night  about  two  weeks  prior  to  the 
time  he  left  home.  Defendant  admitted  all  this  except 
the  last  offense.  He  denied  that  he  struck  appellee 
on  the  last  occasion  referred  to,  but  admitted,  on 
cross-examination,  that  he  had  *' pushed  her  back  on 
the  pillow/*  and  told  her  to  **lie  down  and  go  to 
sleep,** 

Beach  &  Beach,  for  appellant. 

Bluim  &  Teed  and  Bbtjndage,  Landon  &  Holt,  for 
appellee;  Benson  Landon,  of  counsel. 

Mb.  Pbesiding  Justice  Fitch  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Husband  and  wife,  S  217 ♦ — what  constitutes  living  apart  with- 
out  wife's  fault.  Evidence  held  sufficient  to  support  a  decree  for 
separate  maintenance  against  the  husband,  although  the  wife  was 
guilty  of  "nagging*'  and  participated  in  quarrels  brought  aoout  by 
the  husband's  habits  and  the  wife's  suspicions. 

•Se«  Illinois  Notes  DlirMt,  Vols.  XI  to  XV»  and  CumitlatlTe  Qumrtoriy,  lame 
topic  and  MCtlon  niimlMr. 
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2.  Venue,  §  14* — when  application  for  cliange  of  venue  not 
made  in  time.  Where  a  petition  for  a  change  of  venue  Is  pre- 
sented to  a  court  after  the  trial  of  the  case  has  commenced,  it  is 
presented  too  late,  so  that  the  trial  court  does  not  err  in  denying  it 

3.  Appeal  and  error,  §  749* — how  proceedings  for  change  of 
venue  are  preserved  for  review.  When  a  petition  for  a  change  of 
venue  in  a  chancery  case  Is  treated  and  considered  as  an  affidavit, 
the  ruling  of  the  trial  court  is  not  saved  for  review,  unless  the 
petition  is  made  part  of  the  record  by  a  certificate  of  evidence. 

4.  Husband  and  wife,  §  267* — when  a  finding  that  the  wife  is 
living  apart  from  her  husband  for  his  fault  will  not  be  disturbed. 
In  an  action  for  separate  maintenance,  where  the  chancellor,  wit- 
nesses befpre  him,  finds  the  husband's  fault,  and  not  that  of  the 
wife,  brought  about  an  admitted  separation,  a  reviewing  court  will 
not  disturb  the  decree  which  is  supported  by  the  preponderance 
of  the  evidence. 

5.  Husband  and  wife,  §  243* — when  allowance  for  separate  main" 
tenance  not  excessive.  Where  it  appeared  that  a  husband's  salary 
was  one  hundred  dollars  a  week  and  that  be  had  other  sources 
of  income,  and  that  while  the  parties  were  living  together  his  wife 
received  from  him  a  regular  allowance  of  thirty-five  dollars  a  week 
for  household  expenses  and  that  when  he  left  home  he  made  ar- 
rangements to  pay  his  wife  an  allowance  of  twenty-five  dollars 
a  week,  he  has  no  just  cause  of  complaint  against  a  decree  award- 
ing thirty  dollars  a  week  towards  the  support  of  his  wife  and  her 
minor  child  and  allowing  her  to  remain  in  possession  of  the  family 
homestead,  worth  about  nine  thousand  dollars. 


Marie  Schlehofer  and  Joseph  Schlehofer,  Appellees, 
V.  United  States  Brewing  Company  of  Chicago, 
Appellant. 

Gen.  No.  19,927.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
William  B.  Dever,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  October  term,  1913.  Affirmed.  Opinion  filed  No- 
vember 19,  1914. 
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Statement  of  the  Case. 

Action  was  brought  by  Marie  Schlehofer  and  Joseph 
Schlehofer  against  United  States  Brewing  Company 
of  Chicago,  a  corporation,  to  reform  a  lease  by  strik- 
ing out  a  certain  cancellation  clause  contained  therein. 
From  a  decree  for  reformation  in  favor  of  the  com- 
plainant, defendant  appeals. 

Complainants  were  the  owners  of  certain  premises 
in  Chicago,  in  which,  for  six  years  prior  to  the  fall 
of  1910,  they  had  conducted  a  saloon  business.  They 
were  customers  of  the  Bartholomae  &  Eoesing  Brew- 
ing &  Malting  Company.  The  president  and  vice- 
president  of  that  company  at  that  time  were  also 
president  and  vice-president,  respectively,  of  the 
United  States  Brewing  Company.  One  Philip  Reisz 
was  employed  by  the  former  company  as  a  solicitor  and 
collector,  and  called  regularly  on  complainants  at  their 
place  of  business.  In  September,  1910,  Joseph  Schle- 
hofer told  Reisz  that  he  would  like  to  go  out  of  the 
saloon  business.  Reisz  offered  to  buy  his  license,  but 
Sclil(*hofer  replied  that  he  would  not  sell  the  license 
unless  he  could  rent  the  saloon  premises  at  the  same 
time.  He  told  Reisz  that  he  wanted  $2,000  for  the 
license  and  $40  a  month  rent  for  the  saloon  premises. 
Reisz  said  that  he  would  **talk  to  Mr.  Seitz  about  if 
Soitz  was  the  manager  of  the  Bartholomae  &  Roesing 
Brewing  and  Malting  Company,  and  also  had  charge  of 
the  collection  of  rents  for  the  United  States  Brewing 
Company.  After  talking  the  matter  over  with  Seitz, 
Reisz  offered,  on  behalf  of  the  Bartholomae  &  Roesing 
Brewing  &  Malting  Company  to  pay  $1,500  for  the 
license  and  to  take  a  lease  of  the  saloon  for  three 
years  at  $37.50  per  month.  This  offer  was  accepted 
by  complainants.  They  went  to  the  office  of  Mr.  Seitz, 
where  a  written  agreement  was  prepared  by  Seitz 
and  sisrned  by  complainants.  This  agreement  was 
dated  September  23,  1910,  and  recited  that  for  the 
consideration  of  $50   paid  to   complainants  by  the 
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Bartholomae  &  Roesing  Brewing  &  Malting  Company, 
and  the  further  payment  of  $1,450  to  be  paid  on  or 
before  November  2,  1910,  complainants  agreed  to 
assign  to  Seitz  '*the  right  of  reissue  from  and  after 
this  date,  of  City  of  Chicago  saloon  license  No.  4886, 
issued  for  premises  2612  West  26th  street,  Chicago, 
Cook 'County,  Illinois,  for  the  period  ending  October 
31,  1910.''  Then  followed  this  further  provision: 
''Also  in  consideration  of  the  above  sum  of  Fifty 
Dollars  ($50.00),  we  agree  to  lease  to  the  said  Brew- 
ing Company  our  building  known  as  No.  2612  West 
26th  street,  Chicago,  Cook  County,  Illinois,  for  a 
period  of  three  years  commencing  November  1,  1910, 
and  ending  October  31,  1913,  at  a  rental  of  Thirty- 
seven  Dollars  and  fifty  cents  ($37.50)  per  month. 
Said  lease  to  be  in  the  form  used  by  said  Brewing 
Company  and  to  contain  a  clause  giving  the  said 
Brewing  Company  the  option  for  a  further  term  after 
the  expiration  thereof,  of  two  years  at  the  same 
rental.''  Seitz  testified  that  after  this  agreement  was 
signed,  he  verbally  told  the  United  States  Brewing 
Company  ''what  the  man  wanted";  that  he  "thinks" 
it  was  the  president  or  vice-president  he  talked  to; 
that  a  lease  was  then  prepared  in  the  "regular  form 
used  by  the  United  States  Brewing  Company,"  and 
sent  hy  that  company  to  him  (Seitz)  to  be  executed. 
The  lease  thus  prepared  was  dated  September  26, 
1910,  and  named  the  complainants  as  lessors  and  the 
United  States  Brewing  Company  as  lessee,  and  de- 
mised the  premises  of  complainants  to  that  company 
for  a  three-year  term,  beginning  November  1,  1910, 
and  ending  October  31,  1913,  at  a  monthly  rental  of 
$37.50.  Following  the  formal  words  of  demise  in 
the  lease  are  ten  numbered,  printed  paragraphs.  In 
a  single  line  at  the  end  of  the  fifth  paragraph  was 
printed  the  following  sentence:  "Said  lessee  has  the 
right  to  cancel  this  lease  at  any  time  by  giving  the 
lessor  thirty  days'  notice  of  its  intention  so  to  do." 
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This  sentence  had  no  relation  to  anything  else  con- 
tained in  the  fifth  paragraph,  and  was  very  incon- 
spicuous. The  lease  is  printed  in  the  English 
language.  Complainants  are  Bohemians  and  cannot 
read  English.  Seitz  knew  that  this  cancellation 
clause  was  in  **the  form  used  by  the  Brewing  Com- 
pany.*' Complainants  did  not  know  it.  Seitz  sent 
the  lease  thus  prepared  to  Reisz,  telling  him  to  have 
it  executed  by  complainants. 

About  the  same  time,  one  Radnitzer  called  upon 
Seitz,  said  he  was  an  old  friend  of  complainants  and 
had  heard  of  the  proposed  sale,  and  threatened  to 
** block  the  deal"  unless  he  was  paid  a  commission  of 
$100.  Seitz,  at  first,  demurred  to  this,  but  finally 
agreed  to  allow  Radnitzer  a  credit  of  $100  upon  a  bill 
he  owed  the  Brewing  Company,  if  the  company  se- 
cured the  license.  Thereupon  Reisz  and  Radnitzer 
went  together  to  complainants'  place  of  business. 
There  the  lease  was  produced  and  complainants  were 
asked  to  sign  it.  Complainants  said  that  if  Radnitzer 
said  the  lease  was  all  right,  they  would  sign  it.  Rad- 
nitzer told  them  it  was  all  right,  and  they  signed  it, 
believing  it  was  an  ordinary  lease  for  a  term  of  three 
years.  . 

Winston,  Payne,  Strawn  &  Shaw,  for  appellant; 
John  0.  Sladb  and  James  H.  Winston,  of  counsel. 

Charles  A.  Churan  for  appellees. 

Mr.  Presiding  Justice  Fitch  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Reformation  of  instruments,  §  25* — when  a  lease  may  he 
reformed  for  fraud.  In  a  suit  in  equity  to  reform  a  lease,  by  strik- 
ing a  cancellation  clause  inserted  either  by  mistake  or  fraud,  the 
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lessee  is  estopped  from  asserting  a  defense  which  would,  in  effect, 
enable  it  to  perpetrate  a  fraud  upon  a  lessor  complainant 

2.  Reformation  or  instruments,  §  2* — iDhen  a  lease  may  he 
reformed  for  mutual  mistake  or  fraud.  Where  a  lease  with  a  can- 
cellation clause  was  executed  by  the  owners  who  understood  that 
it  was  according  to  an  agreement  to  let  the  premises  in  question 
for  a  certain  number  of  years,  the  use  of  a  form  essentially  dif- 
ferent from  the  one  agreed  upon  was  held  to  be  either  the  result 
of  mutual  mistake,  or  the  lessee  corporation  was  guilty  of  fraud 
in  its  procurement,  so  that  upon  either  ground  the  owners  were 
entitled  to  reformation  in  equity  by  a  decree  striking  the  can- 
cellation clause  from  the  lease. 


Bonner  &  fflarshall  Company^  Appellee,  y.  Ernest  F. 

Hansen,  Appellant. 

Gen.  No.  19,946. 

1.  Frauds,  statute  or,  §  2* — when  oral  promise  to  answer  for 
debt  of  another  within  statute.  The  provision  of  the  statute  of 
frauds,  J.  &  A.  TI  5867,  requiring  a  promise  to  answer  for  the  debt  of 
another  to  be  in  writing,  applies  to  promises,  the  main  pur- 
poses of  which  are  to  assume  or  guaranty  the  debt  of  another,  and 
does  not  apply  to  promises,  the  object  of  which  is  to  promote  some 
interest  or  purpose  of  the  promissor. 

2.  Fkauds,  statute  of,  §  2* — when  oral  promise  to  pay  debt  of 
another  sufficiently  evidenced  hy  writing.  An  oral  promise  of  an 
agent  of  the  owner  of  a  building  to  see  that  a  party  furnishing 
brick  to  the  original  contractor  was  paid,  held  to  constitute  a  col- 
lateral promise  to  pay  the  debt  of  another,  but  a  letter  written  by 
the  owner  and  signed  by  him,  held  to  constitute  a  sufficient  "note 
or  memorandum"  in  writing  to  meet  the  requirements  of  the  stat- 
ute of  frauds. 

3.  Frvvuds,  statute  of,  5  126* — evidence  admissible  to  show  col- 
lateral promise.  Where  a  party  promises  to  pay  for  goods  furnished 
another,  the  fact  that  the  latter  was  charged  on  the  books  of  account 
for  the  same  is  evidence  that  the  promise  was  collateral,  but  such 
evidence  is  not  conclusive  and  may  be  rebutted  and  explained. 


*8ee  Illinois  Notes  Dluest,  VoIb.  XI  to  XV,  and  Cumulative  Quarterly,  fame 
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4.  Frauds,  statute  of,  §  122* — when  statement  of  claim  based  on 
collateral  promise.  In  an  action  against  the  owner  of  a  building 
for  materials  furnished  to  a  building  contractor,  the  averments  of 
plaintiff's  statement  of  claim  construed  as  basing  the  right  to 
recover  on  a  collateral  promise  of  defendant  to  pay  rather  than  an 
original  undertaking. 

5.  Appeal  and  error,  §  438* — when  objection  to  variance  cannot 
he  considered.  The  question  of  variance  between  the  statement  of 
claim  and  the  proof  cannot  be  raised  on  appeal  where  the  alleged 
variance  was  not  specifically  pointed  out  in  the  trial  court. 

6.  Appeal  and  error,  §  522* — sufficiency  of  objection  to  variance. 
An  objection  for  variance  between  statement  of  claim  and  proofs 
must  be  in  such  terms  that  the  court  may  understand  that  the 
question  of  variance  is  raised. 

7.  Evidence,  §  361* — when  evidence  to  show  meaning  of  words 
inadmissible.  Refusal  to  permit  a  party  to  show  that  the  word 
"protect"  as  used  in  an  agreement,  had  a  particular  meaning  among 
architects  and  material  men,  held  not  error  where  it  appeared  what 
the  parties  meant  by  the  use  of  the  word,  and  it  also  appeared  that 
when  the  objection  to  the  evidence  was  sustained  no  offer  was 
made  to  prove  that  the  word  had  a  meaning  different  from  its  ordi- 
nary meaning. 

8.  Evidence,  §  80* — when  declarations  of  agent  part  of  res  gestae. 
In  an  action  against  an  owner  of  a  building  to  recover  for  ma- 
terials furnished  a  building  contractor,  admissions  made  by  the 
architect  after  the  defendant  had  written  letters  to  plaintiff  con- 
cerning payment,  held  admissible  as  part  of  the  res  gestae,  it  appear- 
ing that  no  payment  had  been  made  up  to  that  time  and  that  the 
architect  was  still  acting  as  defendant's  agent. 

9.  Witnesses,  §  279* — when  impeaching  evidence  may  be  refused. 
Refusal  of  court  to  permit  impeaching  evidence  to  be  introduced, 
held  not  error  where  the  witnesses  sought  to  be  impeached  admitted 
what  was  sought  to  be  introduced. 

10.  Appeal  and  error,  §  452* — when  objection  to  admission  of 
documentary  evidence  not  preserved  for  reviexo.  The  admission  of  a 
copy  of  a  letter  in  evidence  cannot  be  urged  as  error,  for  the  reason 
no  notice  to  produce  the  original  was  shown,  where  no  such  objec- 
tion was  made  in  the  trial  court 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Frederick 
•  L.  Fake,  Judge,  presiding.     Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1913.    Affirmed.     Opinion  filed  November  19, 
1914. 


•See  IIllnolB  Notes  Diirest,  Yols.  XI  to  XT,  and  Ciimiil*tlTe  Qaartorlj,  same 
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Statement  by  the  Court.  Appellee  recovered  a 
judgment  against  appellant  in  the  Municipal  Court 
for  $1,402.13,  upon  a  statement  of  claim  reading  as 
follows : 

^^Plaintiil^s  claim  is  as  follows:  Cox  Brothers, 
mason  contractors  in  the  erection  of  improvements 
for  the  defendant,  Ernest  F.  Hansell,  upon  the  prem- 
ises hereinafter  mentioned,  ordered  the  plaintiff  on 
or  about  August  1,  1911,  to  deliver  about  60,000  brick 
at  $22  per  M  to  the  premises  at  Sheridan  road  and 
Margate  terrace  owned  by  the  said  defendant,  E.  P, 
Hansell.  Plaintiff  then  and  there  refused  to  deliver 
the  said  brick  on  the  credit  of  said  Cox  Brothers,  and 
thereupon,  on  or  about  August  7,  1911  (and  on  divers 
days  subsequent  thereto),  one  Frank  M.  Pray,  as 
agent  for  the  defendant,  Ernest  F.  Hansell,  agreed 
with  the  plaintiff  to  see  that  the  plaintiff  would  be 
paid  for  all  brick  so  delivered  and  to  be  delivered  as 
aforesaid.  That  relying  on  said  promises,  the  plain- 
tiff delivered 'to  said  Cox  Brothers  on  their  order 
60,000  brick  at  $22  per  M. 

That  subsequently  thereto,  and  on  to  wit,  November 
13,  1911,  the  defendant  in  writing  acknowledged  said 
undertaking  and  agreement,  and  then  and  there  .con- 
tracted and  agreed  to  pay  the  plaintiff  the  said  sum 
of  $1,320,  no  part  or  portion  of  which  sum  has  ever 
been  paid." 

The  aflSdavit  of  merits  filed  by  appellant  denied 
seriatim  each  of  the  allegations  of  fact  in  appellee's 
statement  of  claim,  and  averred,  ''as  a  further  de- 
fense,'^ that  the  agreement  mentioned  in  the  state- 
ment of  claim  *'is  a  promise  to  answer  for  the  debt, 
default  •or  miscarriage  of  another,  to-wit:  Cox 
Brothers,  and  that  the  said  alleged  agreement  is  not 
evidenced  by  a  writing  as  required  by  statute.'' 

The  evidence  introduced  on  behalf  of  appellee  tends 
to  prove  that  in  the  summer  and  fall  of  1911,  appellant 
was  the  owner  of  a  tract  of  ground  at  the  location 
mentioned  in  the  statement  of  claim,  upon  which  he 
was  erecting  an  apartment  building;  that  Frank  M. 
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Pray  was  his  architect;  that  Pray  prepared  the  plans 
and  specifications  let  the  contracts  and  superin- 
tended the  work;  that  as  the  work  progressed  appel- 
lant placed  in  the  hands  of  Pray  varions  sums  of 
money,  aggregating  about  $20,000,  with  which  to  pay 
the  contractors ;  that  without  further  directions  from 
appellant,  Pray  paid  out  this  money,  from  time  to 
time,  to  such  contractors  as,  in  his  judgment,  were 
entitled  to  it;  that  about  August  1,  1911,  Pray  called 
at  the  office  of  appellee,  whose  business  is  the  manu- 
facture and  sale  of  brick,  said  he  was  erecting  a  build- 
ing for  a  man  named  Hansell,  asked  if  appellee  "had 
anything  that  cost  about  $20  or  $22,^'  was  given  some 
samples,  which  he  took  away,  saying  he  would  submit 
them  to  appellant ;  that  a  day  or  two  later,  he  returned 
and  said  to  appellee's  salesman:  ''That  is  the  brick 
we  are  going  to  use,''  indicating  a  sample,  the  price 
of  which  was  $22  a  thousand;  that  the  salesman 
asked  who  the  contractors  were;  that  Pray  replied: 
**Cox  Brothers,"  whereupon  the  salesman  said  that 
they  were  irresponsible  and  that  appellee  had  an  out- 
standing account  against  them  that  remained  unpaid; 
that  Pray  replied  that  he  was  acting  as  appellant's 
agent,  and  would  ''guarantee  Mr.  Hansell 's  account 
and  see  that  it  was  paid,"  and  directed  the  salesman 
to  go  to  Cox  Brothers  to  ascertain  the  quantities  de- 
sired, the  manner  of  delivery,  etc.;  that  soon  after 
and  before  any  brick  were  delivered,  Charles  Bonner, 
the  president  of  appellee,  called  up  Pray  on  the  tele- 
phone and  told  him  that  appellee  had  an  order  from 
Cox  Brothers  for  brick  to  be  delivered  to  Margate 
terrace,  that  he  did  not  consider  them  financially  re- 
sponsible and  "would  like  some  guarantee"  of  the 
account;  that  Pray  replied  that  he  "would  see  that 
the  account  was  protected  and  paid ; ' '  that  after  these 
conversations  with  Pray,  appellee  delivered  60,000  of 
the  brick  to  Cox  Brothers,  charged  the  amount  of 
the  same  in  its  account  books  to  Cox  Brothers  and 
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sent  bills  for  the  same  from  time  to  time  to  Cox 
Brothers;  that  these  bills  were  not  paid,  and  on  No- 
vember 11,  1911,  appellee  wrote  to  appellant  calling 
attention  to  the  fact  that  it  had  furnished  the  brick 
for  appellant's  buildings  to  Cox  Brothers,  and  con- 
cluding as  follows: 

'*  There  is  due  us  on  account  of  this  delivery,  the 
sum  of  thirteen  hundred  and  twenty  dollars  ($1,320). 
This  account  is  all  due.    A  portion  of  it,  past  due. 

I  might  state  the  financial  standing  of  Cox  Brothers 
is  none  too  good,  and  unless  we  can  get  protection 
from  you  as  owner,  we  will  be  obliged  to  protect  our- 
selves by  lien  on  the  buildings.  Kindly  let  us  know 
at  once,  the  protection  we  may  expect. 

Your  architects,  Messrs.  F.  E.  Pray  &  Son,  have 
before  delivering  these  goods,  stated  that  they  would 
see  our  account  was  secured;  but  we  do  not  wish  to 
lose  our  lien  rights,  and  would  ask  that  you  write  us, 
guaranteeing  this  amount. 

Most  truly  yours, 
(Signed)     Bonner  &  Marshall  Company.** 

To  this  letter  appellant  replied  as  follows: 

*' Chicago,  111.,  Nov^ber  13,  1911. 

''Bonner  &  Marshall  Co., 

Gentlemen : 

Yours  of  the  11th  in  reference  to  your  claim  of 
$1,320,  against  Cox  Brothers  for  material  delivered 
to  them  for  my  building  at  Sheridan  road  and  Mar- 
gate terrace  is  received  and  in  reply  will  say  that 
your  claim  will  be  fully  protected.  Mr.  Frank  M. 
Pray,  the  architect,  has  full  charge  and  is  paying  out 
all  the  bills.  His  office  is  with  F.  E.  Pray  &  Son. 
He  will  take  care  of  and  protect  you  in  any  claims 
you  have  on  account  of  this  job. 

Yours  very  truly, 
Ernest  F.  Hansell.'' 

At  the  close  of  the  plaintiff's  evidence,  appellant 
moved  to  instruct  the  jury  to  find  for  the  defendant 
''upon  the  ground  that  the  evidence  shows  that  there 
was  no  ori^nal  undertaking,  but  a  collateral  under- 
taking, void  under  the  statute  of  frauds,  and  on  the 
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further  ground  that  there  has  been  no  evidence  show- 
ing that  Frank  M.  Pray  had  any  authority  to  bind 
the  defendant  in  relation  to  the  matters  testified  to/^ 
This  motion  was  denied  and  an  exception  preserved. 

On  behalf  of  appellant,  Frank  M.  Pray  testified  that 
he  went  to  ai)pellce's  office  to  make  a  selection  of 
brick;  that  he  inquired  the  price  and  told  the  sales- 
man '*we  are  figuring  with  a  concern  named  Cox 
Bros."  He  denied  that  he  said  anything  to  the  sales- 
man at  any  time  *' about  guaranteeing  the  account'^ 
or  *' about  protecting  or  paying''  for  the  brick.  He 
admitted  that  he  had  a  conversation  with  Bonner  over 
the  telephone,  but  claimed  this  was  after  most  of  the 
brick  had  been  delivered,  and  denied  that  he  ever 
told  Bonner  that  he  would  guaranty  appellee's  ac- 
count. He  testified,  however,  that  he  also  had  a  talk 
with  Bonner  in  September,  in  which  Bonner  had  re- 
quested payment  for  the  brick,  that  his  reply  was  that 
he  did  not  have  any  money  at  that  time,  but  that  he 
had  taken  a  ''contractor's  statement"  from  Cox 
Brothers,  in  which  appellee  was  ''mentioned"  for  the 
sum  of  $1,200  or  $1,300.  During  the  examination  of 
this  witness  he  was  asked:  "Has  the  word  'protect,* 
according  to  the  usage  and  customs  of  the  architects 
and  material  men,  any  particular  meaning?"  An  ob- 
jection to  this  question  was  sustained,  and  the  ques- 
tion was  not  answered. 

The  evidence  on  behalf  of  appellant  also  tended  to 
prove  that  the  written  contract  of  Cox  Brothers  with 
appellant  required  them  to  do  the  mason  work  on 
appellant's  building,  and  provide  all  materials  for  the 
same,  "and  deliver  same  free  from  mechanic's  liens 
or  claims  arising  out  of  the  performance  of  this  con- 
tract," that  notwithstanding  this  provision  in  the  con- 
tract of  Cox  Brothers,  appellee,  in  November,  1911, 
served  on  appellant  a  formal  notice  stating  that  it 
had  been  employed  by  Cox  Brothers  to  furnish  brick 
for  appellant's  buildings  under  their  contract,  that 
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there  was  due  it  $1,320  for  the  same,  and  that  appellee 
would  hold  the  buildings  and  appellant's  interest  in 
the  ground,  liable  therefor;  and  that  in  February, 
1912,  appellee  filed  its  bill  in  the  Superior  Court  seek- 
ing to  establish  a  mechanic's  lien  upon  appellant's 
property. 

Appellant's  evidence  further  showed  that  in  Octo- 
ber, 1911,  appellee  wrote  to  Cox  Brothers  requesting 
them  to  give  appellee  **an  order  on  the  architect,'* 
and  later  in  the  same  month  wrote  to  the  architect 
stating  that  Cox  Brothers  had  failed  to  give  appellee 
such  an  order,  and  requesting  the  architect  'Ho  have 
check  made  for  the  amount  to  Cox  Brothers  and  en- 
dorsed by  them  to  ourselves." 

Edwin  Terwilugbr,  Jb.  and  Edwabd  D.  Prat,  for 
appellant. 

Edmund  W.  Froehlich,  for  appellee. 

Mr.  Presiding  Justice  Fitch  delivered  the  opinion 
of  the  court. 

The  main  contentions  of  appellant  upon  this  appeal 
may  be  stated  as  follows:  Appellee's  statement  ot 
claim  sets  up  an  original  undertaking,  while  the  evi- 
dence shows  only  a  collateral  promise  on  the  part  of 
appellant,  through  his  agent  Pray,  to  answer  for  the 
debt  of  Cox  Brothers;  that  appellant  is  not  liable  in 
this  action  upon  the  promise  of  Pray,  first,  because 
there  is  a  variance  between  the  allegations  and  the 
proofs;  second,  because  Pray  had  no  authority  to 
make  such  a  promise  on  behalf  of  appellant;  and  third, 
because  the  promise  of  Pray,  even  if  made  by  him  and 
authorized  by  appellant,  was  but  an  oral  promise  to 
answer  for  the  debt  of  Cox  Brothers,  and  therefore 
void,  under  the  statute  of  frauds. 

It  is  well  settled  that  the  portion  of  the  statute  of 
frauds  which  is  relied  on  by  appellant  has  reference 
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only  to  collateral  undertakings  to  answer  for  the  debt 
or  default  of  another.  ^*  Where  the  agreement  is 
original  and  independent,  it  is  not  within  the  statute; 
if  collateral,  it  is.*'  Resseter  v.  Waterman^  151  111 
169 ;Lusk  v.  Throop,  189  111.  127.  The  terms  ''original 
promise"  and  ** collateral  promise"  are  not  used  in 
the  statute,  but  have  been  adopted  by  the  courts  as  a 
convenient  method  of  expressing  the  distinction  be- 
tween cases  in  which  the  direct  and  leading  object  of 
the  promise  is  to  promote  some  interest  or  purpose 
of  the  promisor,  and  cases  in  which  the  main  purpose 
of  the  promise  is  to  assume  or  guaranty  the  debt  of 
another.  Smith  on  the  Law  of  Fraud,  sec.  317.  In 
any  case  within  the  former  class,  the  promise  is 
original  and  is  good  whether  oral  or  in  writing,  even 
though  the  effect  may  be  to  release  or  suspend  the 
debt  of  another.  In  any  case  within  the  latter  class, 
the  promise  is  collateral  to  the  obligation  of  another, 
and  is  void  by  the  terms  of  the  statute  unless  it,  or 
some  note  or  memorandum  of  it,  is  in  writing  and 
signed  by  the  party  to  be  charged  therewith.  In  Stone 
V.  Walker,  79  Mass.  613,  Mr.  Chief  Justice  Shaw  illus- 
trates this  distinction  as  follows:  **If  the  promise 
is  made  by  one  in  his  own  name  to  pay  for  goods  or 
money  delivered  to,  or  services  done  for  another,  that 
is  original;  it  is  his  own  contract  on  good  considera- 
tion, and  is  called  original,  and  is  binding  on  him  with- 
out writing.  But  if  the  language  is  'Let  him  have 
money  or  goods,  or  do  service  for  him,  and  I  will  see 
you  paid,'  or  'I  promise  you  that  he  will  pay,'  or 
'If  he  do  not  pay,  I  will,'  this  is  collateral,  and,  though 
made  on  good  consideration,  it  is  void  by  the  statute 
of  frauds."  This  statement  of  general  principles  is 
subject,  however,  to  the  qualification  that  the  use  of 
any  particular  set  of  words  is  not,  of  itself,  neces- 
sarily controlling.  "Whether  an  undertaking  is 
original  or  collateral  merely,  is  to  be  determined,  not 
from  the  particular  words  used,  but  from  all  the  cir- 
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cumstances  attending  the  transaction/'  Blank  v. 
Dreher,  25  111.  331.  In  determining  this  question,  one 
of  the  recognized  tests  is  whether  the  credit  is  given 
to  the  person  sought  to  be  charged,  or  to  someone 
else.  Geary  v.  O'Neil,  73  111.  593;  Schoenfeld  v. 
Brown,  78  111.  487.  Where  the  price  of  goods  sold  and 
delivered  is  charged  upon  the  seller's  books  to  the 
person  to  whom  they  are  delivered,  that  fact,  if  unex- 
plained by  other  circumstances,  is  generally  con- 
sidered as  strong  evidence  going  to  show  that  credit 
was  given  to  such  person.  Litsk  v.  Throop,  supra. 
''If  one  has  a  claim  against  another,  and  keeps  books, 
it  will  so  appear  on  the  books,  and  it  will  require  very 
strong  evidence  to  show  the  entry  was  made  by  mis- 
take." Hardman  v.  Bradley j  85  HI.  162.  Such  evi- 
dence is  not  conclusive,  however.  It  may  be  rebutted 
or  explained,  and  therefore  the  whole  question  be- 
comes a  question  of  fact  to  be  determined  by  the  jury 
from  all  the  circumstances,  under  proper  instructions. 
Lusk  V.  Throop,  supra;  Buggies  v.  Gatton,  50  111.  412. 
In  this  case,  it  was  admitted  that  appellee  did  not 
enter  upon  its  books  of  account  any  charge  against 
appellant  for  the  price  of  the  brick  that  were  de- 
livered. It  charged  the  price  of  the  brick  directly  to 
Cox  Brothers.  A  copy  of  appellee's  ledger  accoxmt 
was  offered  in  evidence  and  shows  that  the  items 
charged  for  brick  furnished  to  appellant  were  charged 
to  the  account  of  Cox  Brothers  in  precisely  the  same 
manner  as  other  sales,  previously  made  by  appellee 
to  Cox  Brothers,  were  charged.  No  attempt  was 
made  to  rebut  the  inference  naturally  arising  from 
this  fact,  and  this  evidence,  unexplained,  tends 
strongly  to  prove  that  at  the  time  of  the  delivery  of 
the  brick,  appellee  did  not  consider  appellant  as  pri- 
marily its  debtor,  but  intended  to  collect  its  claim 
from  Cox  Brothers  if  it  could,  and  regarded  the  prom- 
ise of  Pray  as  a  guaranty  only.  The  special  findings 
of  the  jury  show  that  the  jury  took  this  view  of  the 
matter,  and  in  our  opinion,  this  is  the  only  reasonable 
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conclusion  from  all  the  facts  and  circumstances  in 
evidence.  This  being  so,  it  must  be  held  that  the 
promise  of  Pray,  on  behalf  of  appellant,  *'to  see  that 
the  account  was  paid,"  or  '^to  guarantee  the  account,'* 
was  a  collateral  undertaking  to  answer  for  the  debt  or 
default  of  Cox  Brothers.  It  was  not  essential,  how- 
ever, to  the  validity  of  this  promise,  that  the  promise 
itself  should  be  in  writing.  It  was  sufficient,  under 
the  statute,  that  the  promise  be  evidenced  by  **some 
note  or  memorandum  thereof*  in  writing,  signed  by 
appellant.  We  think  that  appellant's  letter  of  No- 
vember 13,  1911,  was  a  sufficient  *'note  or  memoran- 
dum" in  writing  to  meet  this  requirement  of  the 
statute.  We  are  also  of  the  opinion  that  the  same 
letter,  when  read  in  connection  with  the  letter  of 
November  11,  1911,  clearly  shows  that  Pray  had  full 
authority  to  make  the  promise  in  question  for  and  on 
behalf  of  appellant.  Appellant's  letter  of  November 
13,  1911,  refers  specifically  to  appellee's  claim 
''against  Cox  Brothers  for  material  delivered  to  them 
for  my  building."  It  is  addressed  to  appellee  and 
states  that,  ''your  claim  will  be  fully  protected," 
that  Pray  "has  full  charge  and  is  paying  out  all  the 
bills,"  and  that  "he  will  take  care  of  and  protect 
you."  Bearing  in  mind  that  this  letter  was  written 
in  reply  to  a  letter  from  appellee  in  which,  notwith- 
standing the  promise  of  Pray,  which  is  mentioned  in 
the  letter,  appellee  insists  upon  some  assurance  from 
appellant  himself  regarding  the  matter,  and  asks  for 
his  personal  guaranty,  there  does  not  seem  to  be  any 
reasonable  doubt  that  appellant,  with  full  knowledge 
of  all  the  facts,  intended  by  his  letter  to  ratify,  ap- 
prove and  confirm  all  that  Pray  had  done  and  prom- 
ised to  do  on  his  behalf. 

These  conclusions  bring  us  naturally  to  the  only 
part  of  appellant's  contention  that,  in  our  judgment, 
presents  any  serious  difficulty,  viz.:  Is  there  a  va- 
riance between  the  plaintiff's  statement  of  claim  and 
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the  proofs,  and  is  appellant  in  a  position  to  urge  that 
objection?  It  will  be  noticed  that  the  statement  of 
claim  says,  in  effect,  that  when  Cox  Brothers  first 
ordered  appellee  to  deliver  the  brick  in  question  to 
appellant  (which  was  ''on  or  about  August  1,  1911") 
appellee  ''then  and  there  refused  to  deliver  the  said 
brick  on  the  credit  of  said  Cox  Brothers."  The  state- 
ment of  claim  does  not,  however,  allege  that  appellee 
persisted  in  its  refusal  after  the  promise  of  Pray  was 
made.  On  the  contrary,  the  next  averment  of  the 
statement  of  claim  is  that  "on  or  about  August  7, 
1911"  (seven  days  later),  Frank  M.  Pray,  as  the  agent 
for  appellant,  "agreed  with  the  plaintiff  to  see  that 
the  plaintiff  would  be  paid  for  all  brick  so  delivered 
and  to  be  delivered  as  aforesaid/'  and  "that  relying 
on  said  promises,  the  plaintiff  delivered  to  said  Cox 
Brothers  on  their  order,  60,000  brick  at  $22  per  M." 
This  is  not  an  averment  of  an  absolute  promise  on  the 
part  of  appellant  to  pay  for  the  brick,  but  amounts 
to  an  allegation  that  the  plaintiff  was  induced,  by 
the  promise  of  appellant's  agent,  to  withdraw  its  re- 
fusal and  to  deliver  the  brick  to  Cox  Brothers  on  their 
order,  that  is,  to  extend  credit  to  them  in  reliance 
upon  appellant's  collateral  promise  "to  see  the  plain- 
tiff paid"  for  all  brick  ordered  by  them.  Under  this 
construction  of  the  statement  of  claim,  there  is  no 
variance  between  its  allegations  and  the  proofs.  This 
was  the  construction  placed  upon  the  statement  of 
claim  by  appellant  himself  in  his  pleadings ;  for  in  his 
affidavit  of  merits  (which,  in  the  Municipal  Court, 
takes  the  place  of  a  plea),  appellant  states  "that  the 
said  alleged  agreement  in  said  amended  statement  of 
claim  is  a  promise  to  answer  for  the  debt,  default,  or 
miscarriage  of  another,  to-wit:  Cox  Brothers,  and 
that  the  said  alleged  agreement  is  not  evidenced  by  a 
writing  as  required  by  statute."  Manifestly,  this  de- 
fense is  wholly  inapplicable  if,  as  appellant  now  con- 
tends,  the   statement  of   claim   sets   up  an   original 
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undertaking  instead  of  a  collateral  promise  to  answer 
for  the  debt  of  another.  Furthermore,  even  if  it  could 
be  held  that  the  statement  of  claim  is  a  statement  of 
an  original  promise,  we  think  that  appellant  is  not 
in  a  position  to  raise  the  question  of.  variance  in  this 
court,  for  the  reason  that  the  alleged  variance  was 
not  specifically  pointed  out  in  the  trial  court,  where 
the  statement  of  claim  could  have  been  amended.  It 
is  true  that  at  the  close  of  the  plaintiff's  evidence, 
appellant  made  a  motion  to  instruct  the  jury  to  find 
the  issues  for  the  defendant,  upon  the  ground  **that 
the  evidence  shows  that  there  was  no  original  under- 
taking, but  a  collateral  undertaking,  void  under  the 
statute  of  frauds;"  but  there  is  no  reference  in  this 
motion  to  the  statement  of  claim.  If  appellant's  coun- 
sel intended  by  this  language  to  call  the  attention  of 
the  court  and  opposing  counsel  to  the  alleged  variance 
between  the  statement  of  claim  and  the  evidence,  they 
were  unfortunate  in  the  choice  of  words  by  which  they 
expressed  that  intention.  A  reading  of  the  record 
convinces  us  that  the  trial  court  did  not  so  understand 
the  motion,  and  did  not,  in  fact,  rule  on  any  question 
of  variance.  An  objection  of  that  character  must  be 
presented  to  the  trial  court  in  more  unmistakable 
terms  than  the  motion  made  in  this  case,  so  that,  if 
necessary,  the  proper  amendment  to  the  pleadings 
may  be  made. 

It  is  urged  that  the  court  erred  in  refusing  to 
permit  appellant  to  show  that  the  word  ''protect'' 
had  a  ''particular  meaning"  among  architects  and 
material  men.  We  think  there  was  no  error  in  this 
ruling.  The  two  November  letters,  taken  together, 
leave  no  room  to  doubt  what  the  parties  themselves 
meant  by  the  word  "protect,"  and  it  was  therefore 
not  material  whether  it  had  a  different  meaning  as 
generally  used  by  architects  and  material  men.  Fur- 
thermore, when  the  objection  to  the  question  was  sus- 
tained no  offer  was  made  to  prove  by  the  architect 
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that  the  word  has  a  special  meaning  among  architects 
and  material  men  which  is  different  from  the  ordinary 
well-understood  meaning  of  the  word  itself. 

Nor  do  we  think  there  was  any  error  in  permitting 
the  plaintiff's  witnesses  to  testify  to  admissions  made 
by  the  architect  after  the  November  letters  were  writ- 
ten. No  payment  had  been  made  up  to  that  time,  and 
Pray  was  still  acting  as  appellant's  agent.  We  think 
the  evidence  was  admissible  as  part  of  the  res  gestae. 

The  contention  that  the  court  erred  in  refusing  to 
permit  alleged  impeaching  evidence  to  be  introduced 
is  also  without  merit.  The  witnesses  who  were  sought 
to  be  impeached  admitted  that  they  had  testified  upon 
the  former  trial  as  was  claimed,  and  there  was  there- 
fore nothing  to  impeach.  Moreover,  the  form  in 
which  the  impeaching  questions  were  put  to  the  ste- 
nographers who  reported  the  former  trial  was  clearly 
improper. 

As  to  the  alleged  error  in  admitting  a  copy  of  the 
letter  of  November  11,  1911,  the  objection  that  no 
notice  to  produce  the  original  had  been  shown,  was 
not  made  at  the  time,  and  cannot  be  made  here  for 
the  first  time. 

Finding  no  reversible  error  in  the  record,  the  judg- 
ment of  the  Municipal  Court  will  be  affirmed. 

Affirmed. 


George  H.  Fiseher^  Appellee,  y.  Midland  Casualty  Com- 
pany, Appellant. 

Gen.  No.  19,959.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Charles  M.  Foexl,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  tenn»  1913.  Reversed  and  remanded.  Opinion 
filed  November  19,  1914. 
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Statement  of  the  Case. 

Action  by  George  H.  Fischer  against  Midland 
Casualty  Company  on  an  accident  insurance  policy 
issued  by  the  defendant.  To  reverse  a  judgment  in 
favor  of  plaintiff,  defendant  appeals. 

The  policy  insured  George  H.  Fischer,  Jr.,  the  son 
of  plaintiff,  against  death  by  accident,  and  was  made 
payable  to  plaintiff.  While  the  policy  was  in  force, 
the  insured  was  accidently  killed  by  a  collision  be- 
tween two  motorcycles,  one  of  which  he  was  riding,  at 
the  intersection  of  116th  street  and  Stewart  avenue, 
in  Chicago.  At  the  time  the  deceased  was  approach- 
ing this  intersection  from  the  west,  a  man  named 
Efting,  also  on  a  motorcycle,  was  approaching  it  from 
the  north  on  the  west  side  of  Stewart  avenue.  Efting 
did  not  see  Fischer  coming  until  they  were  within 
twenty  feet  of  each  other.  He  turned  his  motorcycle 
east  to  avoid  a  collision,  but  Fischer's  motorcycle  ran 
directly  into  Efting 's,  and  both  riders  were  thrown  to 
the  ground.  Fischer  struck  his  head  on  a  curbstone 
and  received  injuries  from  which  he  died. 

The  policy  provides  that  in  case  of  the  death  of 
the  insured  by  accident,  three  hundred  dollars  shall 
be  paid  to  plaintiff,  except  that  in  the  event  of  injury, 
fatal  or  otherwise,  ''resulting,  directly  or  indirectly, 

•  •  *  from  exposure  to  obvious  risk  of  injury 
or  known  danger,     •    •     •    or  while  violating  law, 

•  *  *  the  limit  of  the  Company's  liability  shall  be 
one-fifth  of  the  amount  that  would  be  otherwise  pay- 
able under  this  policy.'' 

Defendant  filed  a  special  plea  setting  up  these  pro- 
visions of  the  policy  as  a  defense  to  all  but  sixty 
dollars  of  the  amount  claimed,  alleging  that  at  the 
time  the  insured  received  the  injuries  resulting  in  his 
death  he  was  exposing  himself  to  ''obvious  risk  of 
injury  or  known  danger,"  and  was  also  "violating 
law,"  in  this,  that  he  was  the  owner  of  the  motorcycle 
that  he  was  riding  at  the  time  of  the  accident,  and  was 
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then  driving  the  same  at  an  unlawful  rate  of  speed 
and  without  having  procured  from  the  Secretary  of 
State  any  certificate  of  registration,  or  number,  or 
number  plate,  as  required  by  law. 

McKenzie  Cleland,  for  appellant. 

John  C.  Trainor,  for  appellee. 

Mr.  Presiding  Justice  Fitch  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  iNSimANCE,  §  408* — effect  of  provision  in  policy  limiting  liabil- 
ity when  injury  results  while  violating  law.  A  clause  in  an  accident 
insurance  policy  limiting  liability  in  case  of  injury  or  death  "re- 
sulting, directly  or  indirectly,  ♦  ♦  ♦  from  exposure  to  obvious 
risk  of  injury  or  known  danger,  ♦  ♦  ♦  or  while  violating  law," 
held  to  apply  only  when  the  injury  results  from  the  causes  named 
and  not  to  limit  liability  where  the  insured  was  killed  in  a  collision 
between  a  motorcycle  which  he  was  riding  and  another  motorcycle, 
though  he  had  not  procured  a  registration  certificate  or  license  num- 
ber as  required  by  law. 

2.  Insurance,  §  12* — rule  as  to  construction  of  policy.  Clauses  in 
an  insurance  policy  must  be  given  a  reasonable  construction,  and 
any  uncertainty  in  the  language  employed  must  be  construed  most 
strongly  against  the  insurance  company. 

3.  Trial,  §  124* — when  improper  statements  of  counsel  preju- 
dicial. In  an  action  on  an  insurance  policy,  a  statement  made  by 
plaintiff's  counsel  in  his  argument  to  the  jury,  unsupported  by 
the  evidence,  that  plaintiff  was  a  member  of  a  union,  and  a  state- 
ment characterizing  insurance  companies  generally:  ''That  is  the 
game,  gentlemen — ^That  is  the  game  they  all  play.  Beat  It,"  held 
reversible  error. 

*See  nilnoto  Notes  Divert,  Vol*.  XI  to  XV,  and  CumulatiTe  Quarterly,  laine 
topic  and  section  number. 
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Carlln  y.  Grand  Trunk  Western  Ry.  Co.,  189  111.  App.  489. 


Nellie    Carlln,    Admin Istratrix,    Appellee,    y.    Grand 
Trunk  Western  Railway  Company,  Appellant. 

Oen.  No.  19,9S5.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Habbt 
C.  MoBAN,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1913.  Reversed  and  remanded.  Opinion  filed 
November  19,  1914. 

Statement  of  the  Case. 

Action  by  Nellie  Carlin,  administratrix  of  the  estate 
of  Hans  P.  Schmidt,  deceased,  against  Grand  Trunk 
Western  Railway  Company  to  recover  damages  for 
wrongfully  causing  the  death  of  plaintiff's  intestate. 

On  October  12,  1907,  appellee  recovered  a  judg- 
ment against  appellant  in  the  Circuit  Court  of  Cook 
county  in  an  action  on  the  case  for  wrongfully  caus- 
ing the  death  of  Hans  P.  Schmidt.  On  December  22, 
1909,  this  judgment  was  reversed  and  remanded  by 
the  Supreme  Court  (see  243  111.  64),  and  on  July  20, 
1911,  the  mandate  of  the  Supreme  Court  was  filed  in 
the  Circuit  Court.  On  the  next  day  an  order  was 
entered  by  the  Circuit  Court,  on  the  petition  of  the 
attorney  for  appellee,  and  apparently  without  notice 
to  appellant,  that  the  cause  ''be  reinstated  and  re- 
docketed."  No  appearailce  was  entered  by  appellant 
after  the  filing  of  such  mandate,  and  no  notice  that 
.  the  mandate  had  been  filed  or  that  the  cause  had  been 
redocketed  was  ever  served  on  appellant.  On  Feb- 
ruary 19,  1913,  the  case  came  on  for  trial  and  was 
tried  in  appellant's  absence  and  a  verdict  and  judg- 
ment were  rendered  in  favor  of  appellee  for  $1,975. 
To  reverse  the  judgment,  defendant  appeals. 

Kretzingeb  &  Kbbtzinqbb,  and  L.  L.  Smith,  for  ap- 
pellant. 


490  AppktiTiAte  Cotjbts  op  Illinois. 

Wende  v.  Zimmer,  189  IlL  App.  490. 

EoY  D.  Kbehn,  for  appellee. 

Mb.  Pbesidinq  Justice  Fitch  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Appeal  and  ebbob,  S  1826* — jurisdiction  of  trial  court  after 
remandment  hy  Supreme  Court.  Where  a  cause  is  remanded  by 
the  Supreme  Court  to  the  Circuit  Court,  the  latter  court  obtains 
Jurisdiction  of  the  subject-matter  on  the  filing  of  the  transcript  but 
does  not  obtain  Jurisdiction  of  the  person  of  the  appellant  until  the 
statutory  ten  days'  notice  is  given  as  required  by  section  113  of  the 
Practice  Act,  J.  ft  A.  f  8650. 

2.  Appeal  and  ebbob,  S  1827* — effect  of  failure  to  give  statutory 
notice  after  remandment.  Where  -the  Circuit  Court  after  remand- 
ment of  a  cause  to  it  by  the  Supreme  Court  reinstates  the  cause 
without  the  statutory  ten  days'  notice  being  given  to  appellant  as 
required  by  section  113  of  the  Practice  Act,  J.  ft  A.  f  8650  and  pro- 
ceeds with  the  trial  to  Judgment  against  the  appellant  without  any 
appearance  by  him,  the  Judgment  will  be  reversed  for  want  of 
the  trial  court's  Jurisdiction  of  appellant,  but  will  not  be  reversed 
without  remandment  where  the  transcript  of  the  order  remanding 
the  cause  was  filed  within  two  years  from  the  time  of  the  iwairftig 
of  the  order. 


Frank  J.  Wende,  Appellee,  t.  Michael  Zimmer,  Sher- 
iff, et  aL,  Eli  S.  Warner,  Appellant. 

Oen.  No.  20,714.    (Not  to  be  reported  in  fnll.) 

Interlocutory  appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Thomas  G.  Windes,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court.    Affirmed.    Opinion  filed  November  19,  1914. 

•See  nilnoifl  Notes  Digest,  YoU.  XI  to  XV,  and  CnmuUitiTe  Qiuirteriy. 
topto  and  ■ection  number. 
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Wende  v.  Zimmer,  189  111.  App.  490. 


Statement  of  the  Case. 

Bill  by  Frank  J.  Wende  against  Michael  Zimmer, 
sheriff,  Eli  S.  Warner,  August  F.  Osterlind,  Louis 
Becker  and  Osterlind-Ford  Company,  a  corporation, 
to  restrain  the  sheriff  and  Warner  from  proceeding 
to  enforce  payment  of  a  judgment  obtained  by  said 
Warner  against  the  Osterlind-Ford  Company  out  of 
certain  personal  property  claimed  by  complainant 
and  levied  on  by  said  sheriff.  To  reverse  an  order 
granting  an  interlocutory  injunction,  defendant 
Warner  appeals. 

The  injunction  was  issued  upon  motion  of  com- 
plainant based  solely  upon  his  verified  bill,  after 
notice  to  the  sheriff  and  said  Warner,  who  were  rep- 
resented by  counsel.  No  counter-affidavits  were  filed 
and  no  answer  to  the  bill  had  been  filed  at  the  time  the 
motion  was  heard  and  the  preliminary  injunction 
issued. 

BuELL,  Abbey  &  Williams,  for  appellant. 

Vincent  G.  Gallagher  and  Ernest  Messnbr,  for 
appellee. 

Mr.  Presiding  Justice  Fitch  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Deelsion. 

1.  ExECtrnoN,  §  120* — riffht  of  third  person  to  enjoin  wrongful 
seizure  and  removal  of  Ms  property.  Where  a  sheriff  and  Judg- 
ment creditor  wrongfully  levy  an  execution  on  the  property  of  a 
person  other  than  the  Judgment  dehtor,  the  owner  of  the  property 
is  not  precluded  from  maintaining  a  bill  to  enjoin  the  removal  of 
the  property  from  his  possession  for  the  reason  he  has  a  remedy 
at  law  in  an  action  for  trespass  or  replevin,  where  trespass  would 
afford  him  no  remedy  for  the  consequent  injury  to  his  business  and 
his  loss  of  prospective  profits,  and  in  replevin  the  determination 


•8««  Illinois  NotM  DifMt,  Vols.  ZI  to  XT,  and  ComubUtTe  Quarterly,  laine 
topic  and  aectlon  number. 


492  Appellate  Courts  of  Illinois. 

Fisher  v.  Chicago  City  Railway  Co.,  189  111.  App.  492. 

of  the  real  Issue  in  the  suit  would  require  the  production  of  the 
books  of  a  company  which  would  not  be  a  party  to  the  suit,  and  a 
subpoena  duces   tecum  would  be  ineffective. 

2.  Execution,  §  122* — trial  of  right  of  property  as  precluding 
equitable  relief.  The  proceeding  In  the  County  Court  for  the  trial 
of  the  right  of  property  is  a  purely  statutory  proceeding,  and  does 
not,  in  any  event,  oust  a  court  of  equity  of  Jurisdiction. 

3.  Fraudulent  conveyances,  S  15* — validity  of  saJes  made  in  vio- 
lation of  Bulk  Sales  Act  Sales  made  in  violation  of  the  Bulk  Sales 
Act  of  1913  are  not  void,  but  only  voidable  as  to  creditors. 


Joseph  Fisher^  Appellee,  t.  Chicago  City  Railway  Com- 
pany, Appellant. 

Gen.  No.  19,803.    (Not  to  be  reported  in  fall.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Theo- 
dore Brentano,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1913.  Affirmed.  Opinion  filed  November 
19,  1914. 

Statement  of  the  Case. 

Action  on  the  case  by  Joseph  Fisher  against  the 
Chicago  City  Railway  Company  for  personal  injuries 
received  from  falling  from  a  street  car.  From  a  judg- 
ment for  nine  hundred  dollars  against  the  defendant 
in  favor  of  the  plaintiff,  defendant  appeals. 

A.  C.  Wnj),  Benjamin  F.  Eicholson  and  Alfred  B. 
Davis,  for  appellant;  John  E.  Gtjilliams  and  Fbank 
L.  Kriete,  of  counsel. 

Forest  Garfield  Smith,  for  appellee. 

Mr.  Justice  Pam  delivered  the  opinion  of  the  court. 

•See  Illinois  Notes  Digest,  YoU.  XI  to  XV,  and  CumolaaTe  Owirterly,  same 
iopio  and  sectioii  number. 
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1.  Cabbiers,  S  476* — sufficiency  of  evidence.  Where  It  appeared 
that  the  jury  by  their  verdict  of  guilty  were  evidently  of  the  opin- 
ion that  the  plaintiff,  having  the  care  of  his  child  of  five  and  one- 
half  years  and  burdened  with  a  suit  case,  was  not  likely  to  step  or 
fall  off  of  a  car  running  at  the  rate  of  fifteen  to  twenty-five  miles 
per  hour,  midway  between  intersections,  after  notifying  the  con- 
ductor at  one  corner  that  he  wished  to  stop  at  the  next  corner,  the 
verdict  was  not  against  the  weight  of  the  evidence  upon  the  conten- 
tion of  the  plaintiff  that  he  was  thrown  from  the  car  by  its  suddenly 
starting  up. 

2.  Damages,  §  115* — when  not  excessive.  In  an  action  for  per- 
sonal injuries  due  to  a  fall  from  a  street  car,  a  verdict  for  nine 
hundred  dollars  is  held  not  to  be  excessive,  since  the  amount  of 
the  damages  is  peculiarly  within  the  province  of  the  jury. 

3.  Cabbiebs,  §  278* — when  an  instruction  as  to  degree  of  care 
not  misleading.  An  instruction  that  while  a  street  railway  com- 
pany is  not  an  insurer  of  absolute  safe  carriage  to  its  passengers, 
yet  it  is  held  to  exercise  the  highest  degree  of  care,  skill  and  dili- 
gence practically  consistent  with  the  operation  of  its  road,  held 
not  to  be  erroneous  because  the  word  "practically"  appears  to  gov- 
ern the  word  "consistent"  rather  than  the  word  "operation,"  where 
an  Instruction  covering  the  same  subject-matter  in  which  the  law 
was  correctly  stated  was  given  at  the  request  of  the  defendant,  so 
that  the  jury  were  not  misled. 

4.  Instbuctions,  §  120* — when  requested  instruction  properly 
refused.  Where  an  instruction  assumed  that  what  .occurred  was  un- 
usual and  there  was  nothing  in  the  facts  which  made  the  principle 
of  law  for  the  instruction  applicable,  it  was  properly  refused  by  the 
trial  court. 

5.  Witnesses,  $  239* — when  expert  testimony  admissil>le  on 
redirect  examination.  Where  defendant  objected  to  questions 
asked  on  redirect  examination  of  the  attending  physician  by  the 
attorney  for  the  plaintiff,  it  was  held  not  to  be  erroneous,  since  the 
testimony  of  the  physician  showed  that  counsel  subjected  the  wit- 
ness to  a  lengthy  cross-examination  wherein  he  clearly  distinguished 
between  objective  and  subjective  symptoms,  and  the  distinction  as 
applicable  to  the  condition  of  the  defendant  was  clearly  developed, 
and  since  moreover  there  was  nothing  in  the  questions  which  per- 
mitted the  jury  to  speculate  as  to  the  character  of  the  injuries 
and  the  condition  of  the  plaintiff,  because  they  had  clearly  before 
them  what  they  were  through  the  testimony  of  the  plaintiff  and 
the  physician. 


•See  minols  Notes  Digest,  Tola.  XI  (o  XV,  and  CnmnUtlTe  Quarterly,  Mine 
topic  and  lection  niunber. 
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Maeder  v.  Stephens  et  al.,  189  111.  App.  494. 


8.  Maeder^  Appellee^  y.  Eary  E.  Stephens  and  Leroy 

Hanna^  Appellants.  . 

Gen.  No.  19,816.    (Not  to  be  reported  In  full.) 

Appeal  from  -the  Circuit  Court  of  Cook  county;  the  Hon.  Benja- 
min W.  Pope,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1913.  Reversed  and  remanded.  Opin- 
ion filed  November  19,  1914. 

Statement  of  the  Case. 

Action  on  the  case  by  S.  Maeder  against  Kary  E. 
Stephens  and  Leroy  Hanna  to  recover  damages  aris- 
ing out  of  an  alleged  conspiracy  to  accuse  her  of  the 
crimes  of  disorderly  conduct  and  larceny  for  the  pur- 
pose of  extorting  from  her  certain  letters  written 
and  mailed  to  her  by  defendant  Stephens  which  she 
claimed  as  her  property.  It  was  charged  that  the  acts 
of  the  defendants  constituting  the  alleged  conspiracy 
were  in  violation  of  the  Criminal  Code,  (Kurd's  Eev. 
St.,  ch.  38,  §§  46,  93,  J.  &  A.  ^^  3547,  3647).  The  jury 
found  the  defendants  guilty  and  assessed  the  damages 
of  the  plaintiff  in  the  sum  of  five  thousand  dollars. 
From  a  judgment  entered  on  the  verdict  in  favor  of 
plaintiff,  defendants  appeal. 

Aters  &  Aybbs  and  Habt,  Fleming  &  Pbatt,  for 
appellants. 

James  E.  Wabd  and  Guy  Gtjebnsbt,  for  appellee. 
Mb.  Jtjstiob  Pam  delivered  the  opinion  of  the  court. 

Abstraet  of  the  Decision. 

1.  Appeal  and  ebbob,  S  1410* — when  verdict  affainst  the  ioeight  of 
the  evidence.  Where  the  verdict  of  the  Jury  is  clearly  and  mani- 
festly against  the  weight  of  the  evidence,  the  failure  of  a  trial  court 

•See  niinote  Notee  Digest.  Vole.  ZI  to  XV»  and  OvmnlattTe  Qoarterlj, 
teple  and  aeeiion  nvmber. 
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to  grant  a  new  trial  upon  a  proper  motion  constitutes  reversible 
error. 

2.  EiViDENCB,  f  476* — determination  of  the  ioeight  of  the  evidence. 
While  a  preponderance  of  eyidence  is  not  necessarily  determined 
by  the  number  of  witnesses  testifying  on  either  side  of  a  case,  yet 
such  may  be  considered  by  the  court  as  an  important  factor. 

3.  Appeal  and  erbob,  §  1810* — tohen  court  may  not  reverse  with 
a  finding  of  facts.  A  reviewing  court,  although  finding  a  verdict  for 
plaintift  against  the  weight  of  the  Evidence,  cannot  enter  a  reversal 
with  a  finding  of  facts  where  the  question  is  not  properly  preserved. 

4.  CoNSPiBACT,  §  14 • — when  evidence  insufficient  to  show.  Where, 
in  an  action  on  the  case,  plaintift  stands  alone  in  her  testimony 
without  corroboration  with  reference  to  acts  of  an  alleged  con- 
spiracy to  accuse  her  of  crimes  for  the  purpose  of  extorting  certain 
letters  from  her,  and  where  her  testimony  as  to  her  physical  condi- 
tion, alleged  to  be  due  to  the  result  of  acts  of  the  defendants,  was 
not  supported  by  tiie  testimony  of  the  attending  physician,  and 
where  the  circumstances  of  her  meeting  one  of  the  defendants  was 
contradicted  by  three  witnesses  and  the  acts  charged  against  the 
defendants  constituting  the  basis  of  the  action  were  categorically 
denied  by  one  of  the  defendants,  and  her  testimony  failed  to  ofter 
proper  explanation  of  the  return  of  certain  letters  and  the  payment 
of  five  hundred  dollars  by  one  of  the  defendants,  the  preponderance 
and  weight  of  the  evidence  is  held  to  be  with  the  defendants,  and 
the  verdict  of  the  Jury  in  favor  of  the  plaintiff  is  held  to  be 
against  the  wdght  of  the  evidence. 


The  People  of  the  State  of  Illinois  ex  rel.  Anna  Hewes^ 
Appellee^  y.  Leo  W.  Michael^  Appellant. 

Gen.  No.  19,830. 

1.  BSviDENCE,  f  476* — determination  of  weight  of  the  evidence. 
While  the  number  of  witnesses  is  a  factor  that  may  be  properly 
taken  into  consideration  in  determining  where  the  weight  or  pre- 
ponderance of  the  evidence  lies,  yet  it  is  not  necessarily  determina- 
tive of  that  fact 

2.  Bastabds,  §  62* — when  a  finding  sustained  by  the  evidence. 
In  a  bastardy  proceeding,  where  the  record  shows  that  there  was  a 

•Bm  lUlnote  Note*  Direct,  YdU.  ZI  to  XV,  and  CnmiiUtlTe  Quarterly, 
topto  and  eectlon  nomber. 
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sharp  conflict  in  the  evidence  and  it  appeared  that  the  trial  court 
who  saw  and  heard  the  witnesses  evidently  believed  the  testimony 
on  behalf  of  the  relatrix,  an  Appellate  Ck>urt  will  not  say  that 
the  finding  of  the  court  was  against  the  weight  of  the  evidence. 

3.  Bastabds,  §  25* — when  cross-examination  of  defendant  proper. 
In  a  bastardy  proceeding,  questions  asked  of  defendant  on  cross- 
examination  as  to  whether  he  had  been  convicted  of  several  crimes, 
held  proper  where  defendant  in  answer  to  several  questions  ad- 
mitted that  he  had  pleaded  guilty  to  certain  oftenses  and  denied 
guilt  as  to  another  charge,  and  the  questions  were  only  directed  as 
affecting  the  credibility  of  his  testimony. 

4.  Municipal  Coubt  of  Chicago,  §  8* — jurisdiction  of  bastardy 
proceeding.  Under  section  50  of  the  Municipal  Court  Act,  Kurd's 
Rev.  St.  1911,  ch.  37,  §  313a,  J.  ft  A.  f  3364,  the  Municipal  Court 
has  jurisdiction  of  a  bastardy  proceeding,  if  the  accused  is  found 
and  arrested  within  the  city  of  Chicago,  though  the  child  was  be- 
gotten and  delivered  without  the  city. 

5.  Abbest,  §  5* — when  a  warrant  presumed  served  toithin  juris- 
diction. It  may  be  presumed  that  an  officer  in  executing  a  warrant 
did  not  exceed  his  authority  by  arresting  an  accused  outside  of  his 
jurisdiction,  on  the  contrary  the  presumption  must  be  that  he  acted 
strictly  within  the  scope  of  his  authority  and  within  his  Juris- 
diction. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  William 
N.  Gemmill,  'Judge,  presiding.  Heard  in  the  Brqinch  Appellate 
Court  at  the  October  term,  1913.  Affirmed.  Opinion  filed  Novem- 
ber 19,  1914. 

Joel  C.  Cablson  for  appellant, 

Maclay  Hoynb,  for  appellee;  Edwabd  E.  Wilson, 
of  counsel. 

Mr.  Justice  Pam  delivered  the  opinion  of  the  court. 

This  is  a  bastardy  proceeding  brought  by  Anna 
Hewes,  relatrix,  against  the  appellant,  Leo  W. 
Michael,  who  will  hereafter  be  referred  to  as  the  de- 
fendant. The  proceedings  in  this  case  were  had  in 
the  Municipal  Court  of  Chicago  under  section  313a, 
ch.  37,  p.  728,  Hurd's  Revised  Statutes  of  Illinois 
for  1911.    (J.  &  A.  ^  3364.) 

Defendant  in  the  trial  below  waived  a  jury,  and 

*See  Illinois  Notes  Diveet,  YoU.  XI  to  XT,  and  ComiilatlTe  Quarterly, 
topic  and  section  number. 
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upon  a  hearing  of  the  cause,  the  court  found  defendant 
was  the  real  father  of  the  bastard  child  of  which  rela- 
trix  was  delivered  on  December  20,  1912;  motion  for 
a  new  trial  was  overruled  and  judgment  was  entered, 
from  which  judgment  this  appeal  has  been  prosecuted. 

Defendant  relies  upon  three  points  to  reverse  the 
judgment : 

(1)  That  the  finding  and  judgment  of  the  court  is 
against  the  weight  of  the  evidence;  (2)  that  the  court 
admitted  on  cross-examination  of  the  defendant  ques- 
tions as  to  whether  the  defendant  had  been  convicted 
of  certain  crimes  which  were  not  infamous;  (3)  the 
Municipal  Court  of  Chicago  was  without  jurisdiction 
of  the  subject-matter,  because  the  alleged  acts  of  in- 
tercourse, the  residences  of  both  parties  and  the  birth 
of  the  child  were  not  within  the  city  of  Chicago. 

On  January  5,  1912,  relatrix  resided  in  Hammond, 
Indiana,  with  her  mother  and  father.  Defendant  also 
lived  in  Hammond  and  was  a  teacher  of  occult  science ; 
to  use  his  language,  he  *'was  teaching  the  occult  work 
— hypnotism  and  mental  science.** 

The  relatrix  arranged  to  take  a  course  of  instruc- 
tion from  him,  and  commenced  her  studies  with  him 
at  his  home,  in  January,  1912,  to  learn  hypnotism,  for 
which  she  paid  defendant  the  sum  of  fifty  dollars. 
Kelatrix  testified  that  in  March,  1912,  while  taking  in- 
structions from  defendant  at  his  home  in  Hammond, 
she  sustained  an  illicit  relationship  with  him,  as  a 
result  of  which  a  child  was  begotten.  In  this  testi- 
mony she  was  corroborated  by  her  mother,  who  testi- 
fied that  defendant  admitted  to  her  these  charges  of 
the  relatrix,  and  that  the  defendant  advised  her  to  go 
to  the  home  of  a  Madam  Costello,  who  was  a  follower 
pf  the  defendant,  and  who  at  that  time  lived  in  Ham- 
mond. The  evidence  shows  that  this  Madam  Costello 
was  a  midwife,  and  also  a  clairvoyant  spiritualist. 

The  defendant  categorically  denied  the  charges  of 
the  relatrix,  and  also  the  statements  of  her  mother. 
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He  further  testified  that  the  relatrix,  while  at  his 
house  in  Hammond^  and  apparently  in  trouble,  stated 
to  him  that  a  colored  lawyer  in  Hammond  was  the 
father  of  her  child.  Defendant's  housekeeper  testified 
that  relatrix  made  the  same  confession  to  her;  and 
two  other  women  who  were  studying  occultism  with  de- 
fendant claimed  to  have  heard  the  girl's  confession  to 
the  housekeeper. 

Defendant  urges  that  by  reason  of  the  number  of 
witnesses  called  by  him,  the  preponderance  is  clearly 
with  the  defense.  While  the  number  of  witnesses  is 
a  factor  that  may  be  properly  taken  into  consideration 
in  determining  where  the  weight  or  preponderance  of 
the  evidence  lies,  yet  it  is  not  determinative  of  that 
fact. 

The  record  of  the  proceedings  shows  that  there  was 
a  sharp  conflict  in  the  evidence.  The  court  below  who 
saw  and  heard  the  witnesses  evidently  believed  the 
testimony  on  behalf  of  the  relatrix,  and  entered  a  find- 
ing against  the  defendant.  We  cannot  say  that  the 
finding  of  the  court  was  clearly  and  manifestly  against 
the  weight  of  the  evidence. 

Defendant  contends  further  that  the  court  erred  in 
permitting  certain  questions  to  be  directed  to  the  de- 
fendant on  cross-examination,  as  to  whether  defendant 
had  been  convicted  of  certain  crimes.  Defendant,  in 
answer  to  several  questions,  admitted  the  fact  that  he 
had  been  convicted,  or  rather,  that  he  pleaded  guilty 
to  certain  offenses,  while  he  denied  guilt  as  to  another 
charge.  These  questions  were  only  directed  as  affect- 
ing the  credibility  of  defendant's  testimony,  and  were 
proper  in  a  civil  case. 

The  only  remaining  question  in  the  case  is  whether 
or  not  the  court  had  jurisdiction.  Section  313a,  ch. 
37,  p.  728,  Kurd's  Revised  Statutes  of  Illinois  for  1911, 
first  paragraph,  provides  as  follows : 

**  Whenever  an  unmarried  woman,  who  shall  be 
pregnant  or  delivered  of  a  child,  which  by  law  would 
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be  deemed  "a  bastard,  shall  ffle  in  the  municipal  court, 
if  she  be  pregnant,  or  so  delivered  in  the  city  of  Chi- 
cago or  the  person  accused  be  found  in  said  city  of 
Chicago,  her  complaint  in  writing,  under  oath  or  affir- 
mation, accusing  a  person  of  being  the  father  of  such 
child,  the  court  shall  order  a  warrant  to  issue  against 
the  person  so  accused  and  cause  him  to  be  brought 
forthwith  before  the  court.*'     (J.  &  A.  ^  3364.) 

From  the  foregoing  it  will  be  seen  that  in  order  to 
confer  jurisdiction  on  the  Municipal  Court  of  Chicago, 
one  of  three  conditions  must  appear  in  the  evidence, 
namely,  the  relatrix  must  be  pregnant  in  the  city  of 
Chicago,  or  delivered  of  a  child  in  the  city  of  Chicago, 
or  the  person  accused  must  be  found  in  the  city  of 
Chicago. 

The  evidence  of  the  plaintiff  shows  that  the  child 
was  begotten  in  Hammond,  Indiana,  and  that  she  was 
delivered  of  a  child  at  Globe  Station,  Illinois,  which 
she  stated  was  in  the  country.  Notwithstanding  that 
the  complaint  and  amended  complaint  of  the  relatrix 
state  that  she  was  pregnant  with  and  delivered  of  a 
child  in  the  city  of  Chicago,  the  evidence  does  not  prove 
these  facts.  But  the  evidence  does  show  that  the  ac- 
cused was  found  in  the  city  of  Chicago. 

Defendant,  in  contending  that  the  court  was  without 
jurisdiction,  claims  that  he  did  not  reside  in  the  city 
of  Chicago.  There  is  evidence  in  the  case  by  a  witness 
for  the  defense,  who  was  housekeeper  for  the  defend- 
ant in  Hammond,  that  at  the  time  of  the  trial  below 
she  lived  at  424  Oakley  boulevard,  Chicago,  and  that 
when  defendant  was  in  the  city  he  made  that  residence 
his  home.  The  warrant  in  the  case,  which  is  a  part  of 
the  record,  gave  the  address  of  the  defendant  at  424 
South  Oakley  boulevard. 

The  warrant  issued  by  the  Municipal  Court  of  Chi- 
cago showed  this  return: 

**  Executed  this  writ  by  arresting  the  within 
LEO   W.   MICHAELS 
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and  bringing  his  body  into  court  this   25th 

day  of July  ...  .A.  D 1912 

". Bailiff/** 

Louis  Graham 

Deputy,  12th  Prect.'' 

It  is  fair  to  presume  that  the  officer  executing  this 
warrant  did  not  exceed  his  authority  by  arresting  the 
defendant  outside  of  his  jurisdiction ;  on  the  contrary, 
the  presumption  must  be  that  he  acted  strictly  within 
the  scope  of  his  authority  and  within  his  jurisdiction. 

The  defendant,  when  upon  the  stand,  did  not  deny 
that  at  the  time  he  was  arrested  he  was  in  the  city 
of  Chicago,  or  that  he  was  a  resident  of  Chicago. 
His  testimony,  when  asked  where  he  lived,  was:  '^At 
the  present  time,  Aurora,  Illinois;"  namely,  at  the 
time  of  the  trial,  which  began  March  5,  1913,  nearly  a 
year  after  the  time  he  was  arrested. 

This  evidence  warranted  the  court  in  arriving  at 
the  conclusion  that  defendant  was  found  in  the  city  of 
Chicago  within  the  intent  and  meaning  of  section 
313a,  etc.,  supra.  We  are  therefore  of  the  opinion  that 
the  trial  court  properly  ruled  that  it  did  have  juris- 
diction of  the  subject-matter. 

Finding  no  reversible  error,  the  judgment  of  the 
Municipal  Court  will  be  affirmed. 

Affirmed. 
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Jonathan  Ade^  Appellee^  y.  Bertha  Ade  et  aL^  Appel- 
lants. 

Gen.  No.  19,860.     (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Will- 
iam E.  Deveb,  Judge,  presiding.  Heard  In  the  Branch  Appellate 
Court  at  the  October  term,  1913.  Reversed  and  remanded  with  di- 
rections.    Opinion  filed  November  19,  1914. 

Statement  of  the  Case. 

Creditor 's  bill  filed  by  Jonathan  Ade  against  Bertha 
Ade,  William  H.  Ade,  Hazel  Ade  and  Theodore  J. 
Ade,  based  on  a  judgment  of  the  Municipal  Court  of 
Chicago  in  favor  of  complainant  and  against  Bertha 
Ade.  Answers  were  filed  by  all  the  defendants  and, 
on  issue  joined,  the  case  was  referred  to  a  master. 
The  master  found  in  favor  of  complainant  and  against 
the  defendants.  To  reverse  a  decree  confirming  the 
findings  of  the  master,  defendants  appeal. 

Albebt  H.  Fby,  for  appellants. 

BiTHEB,  GoFF  &  Fbanois,  for  appellee. 

Mb.  Justice  Pam  delivered  the  opinion  of  the  court. 

Abstract  of  the  Deeision. 

Cbeditob's  suit,  §  56* — when  evidence  sufflcient  to  show  valid  con- 
sideration for  conveyance.  On  creditor's  bill  to  reach  property  con- 
veyed by  defendant  to  her  children,  where  the  defendant  claimed 
that  the  conveyance  was  made  pursuant  to  an  express  agreement 
to  reimburse  the  children  for  money  advanced  and  support  fur- 
nished, and  the  complainant  claimed  that  the  moneys  advanced  were 
in  the  form  of  a  gratuity  and  in  the  performance  of  a  natural  duty 
owing  from  children  to  their  parents,  held  that  a  finding  in  favor 
of  complainant  was  against  the  weight  of  the  evidence,  it  appearing 
that  the  evidence  to  establish  the  contract  was  uncontradicted  and 
that  the  children  had  advanced  sums  pursuant  to  the  agreement,  for 
taxes,  insurance  premiums  and  ordinary  household  expenses,  which 
amounted  to  more  than  twice  the  value  of  the  property  conveyed. 
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John  F.  De?lne,  Administrator^  Appellee,  t.  Sherman 

Hotel  Company,  Appellant. 

Gen.  No.  19,870.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Henbt  V.  Fbeeman,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1913.  Reyersed  with  finding 
of  facts.  Opinion  filed  November  19,  1914.  Certiorari  denied  by 
Supreme  Court  (making  opinion  final). 

Statement  of  the  €ase. 

Action  by  John  F.  Devine,  administrator  of  the 
estate  of  George  W.  Moore,  deceased,  against  Sherman 
Hotel  Company  to  recover  damages  for  the  death  of 
deceased.  The  deceased  was  employed  by  defendant 
as  a  night  watchman  whose  duties  were  to  patrol  the 
hotel  from  the  eighth  to  the  thirteenth  floor  and  to 
relieve  a  night  watchman  or  detective  on  the  first  floor 
while  the  latter  went  to  lunch  after  midnight  When 
deceased  was  thus  in  the  performance  of  his  duties  on 
the  first  floor,  the  electric  signal  system  of  one  of  the 
freight  elevators  was  reported  out  of  order  by  its 
operator  and  defendant's  electrician  was  called  to  fix 
it.  While  the  car  of  the  elevator  was  on  the  first  floor 
and  the  electrician  was  testing  the  signals  by  having 
the  operator  move  the  car  several  feet  above  the  first 
floor,  the  deceased  was  either  sitting  in  a  chair  back 
of  where  the  electrician  was  working  or  standing  back 
of  him.  After  the  signal  system  had  been  repaired 
and  the  electrician  ordered  the  operator  to  raise  the 
car  for  the  final  test,  the  deceased  unexpectedly  at- 
tempted to  step  in  the  car. 

There  was  but  one  count  in  the  declaration  and 
the  gravamen  of  the  charge  was  that  deceased,  an 
employee  of  the  appellant,  was  about  to  enter  said 
elevator  which  was  in  charge  of  and  operated  by  an- 
other servant  of  the  appellant,  and  who  was  not  a  fel- 
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low-servant;  and  which  said  elevator  was  then  and 
there  standing  at  the  first  floor  landing  of  said  bnild- 
ing ;  and  while  the  elevator  door  was  open  and  the  dome 
light  on,  the  deceased,  while  in  the  exercise  of  due 
care  for  his  own  safety,  was  in  the  act  of  stepping 
into  said  elevator,  or  about  to  place  his  right  foot 
on  the  platform,  appellant,  by  its  servant  operating 
the  elevator,  negligently  caused  the  same  to  start  sud- 
denly upward  without  warning  to  the  deceased,  before 
he  had  time  to  place  his  other  foot  within  the  eleva- 
tor, by  means  whereof  the  deceased  was  caused  to 
stumble,  fall  and  be  thrown  down  violently,  and  that 
his  left  leg  was  lacerated,  between  the  floor  of  the 
elevator  and  the  framework  above;  that  he  sustained 
internal  injuries,  as  a  result  of  which  he  died  a  short 
time  afterwards.  To  this  count  the  appellant  filed  a 
plea  of  not  guilty. 

At  the  trial  there  were  but  two  witnesses  called, 
namely,  the  electrician  on  behalf  of  the  plaintiff,  and 
the  elevator  operator  on  behalf  of  the  defendant.  A 
verdict  was  returned  in  favor  of  plaintiff.  To  reverse 
the  judgment  entered  on  the  verdict,  defendant  ap- 
peals. 

Balph  F.  Potteb,  for  appellant. 
Pain,  Campbeix  &  Kaspeb,  for  appellee. 

Mb.  Justice  Pam  delivered  the  opinion  of  the  court. 

Abstract  of  the  Deelsion. 

1.  Master  and  bebvakt,  $  705* — when  evidence  insuUHdent  to 
show  negligence  in  operating  elevator.  In  an  action  to  recover 
for  the  death  of  a  watchman  employed  by  defendant  alleged  to  have 
been  caused  by  the  negligence  of  defendant  in  starting  an  elevator 
when  the  deceased  was  attempting  to  enter  the  same,  held  that  the 
court  erred  in  refusing  to  direct  a  verdict  for  defendant,  where  it 
appeared    that   at   the   time   of   the   accident   the   signal    system 
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of  the  elevator  was  being  tested,  that  the  deceased  was  present 
and  knew  such  test  was  being  made,  and  that  while  the  final  test 
was  being  made  by  raising  the  elevator  a  short  distance,  the  de- 
ceased, at  a  time  not  expected  and  in  an  unexpected  manner,  at- 
tempted to  enter  the  elevator. 

2.  Appeal  and  ebbor,  $  842* — necessity  of  certificate  of  judge  to 
additional  bill  of  exceptions.  An  additional  bill  of  exceptions  can- 
not be  considered  as  such  where  it  does  not  contain  a  certificate  of 
the  judge. 


Frank  Stoecker,  Appellant,  y.  J.  E.  Thoren,  Appellee. 
Gen.  No.  19,893.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Ck)urt  of  Chicago;  the  Hon.  Edwabd 
T.  Wade,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1913.  Affirmed.  Opinion  filed  November  19» 
1914. 

Statement  of  the  Case. 

Action  by  Frank  Stoecker  against  J.  E.. Thoren  to 
recover  a  sum  paid  by  plaintiff  towards  the  satisfac- 
tion of  a  judgment  recovered  against  both  plaintiff 
and  defendant  in  a  snit  for  personal  injuries,  and 
also  the  amount  paid  by  an  insurance  company  in 
plaintiff's  behalf  under  an  insurance  contract.  The 
court  found  the  issues  against  plaintiff  and  entered 
judgment  against  him  for  costs.  To  reverse  the  judg- 
ment, plaintiff  appeals. 

It  appeared  that  prior  to  this  suit  an  action  was 
brought  by  one  Ludwik  Kowalski  against  plaintiff  and 
defendant  for  damages  resulting  from  personal  in- 
juries sustained  by  him  by  falling  into  an  unguarded 
excavation  on  certain  premises,  that  a  judgment  was 

•See  niinois  Notee  Divest,  VoU.  XI  Co  XT,  and  CamuIatlTe  Quarterly,  saoM 
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recovered  against  Stoecker  and  Thoren  for  twenty- 
two  hundred  dollars  and  costs,  and  that  plaintiff  and 
defendant  each  paid  one-half  thereof  and  Kowalski 
executed  a  release  running  to  both. 

Febdebiok  K.  Wabne,  for  appellant. 

EiNGQUiST  &  Williams,  for  appellee ;  Gurdon  Will- 
iams, of  counsel. 

Mb.  Justice  Pam  delivered  the  opinion  of  the  court. 

Abstract  of  the  Deeision. 

1.  Judgment,  S  471* — when  res  adjudicata  on  question  whether 
codefendant  was  an  independent  contractor.  A  Judgment  against 
two  defendants  Jpintly  in  an  action  for  personal  injuries  resulting 
from  plaintiff  falling  into  an  excavation  on  certain  premises,  held 
res  adjudicata  on  the  question  whether  one  of  said  defendants  was 
an  independent  contractor  having  exclusive  control  of  the  premises, 
where  the  acts  of  negligence  were  charged  against  both  defendants 
and  the  declaration  contained  the  allegations  that  they  were  in 
joint  possession  of  the  premises  at  the  time  of  the  accident 

2.  Idemnftt,  fi  14*' — what  does  not  show  implied  contract  of. 
Where  a  mason  contractor  at  the  request  of  a  general  building  con- 
tractor procured  another  to  do  excavating  work  and  afterwards  was 
requested  to  submit  bids  for  the  mason  and  brick  work  and  a  defi- 
nite figure  was  arrived  at  as  to  the  contract  price  including  the 
excavation  done,  held  that  the  conversations  of  the  parties  and  the 
acts  done  pursuant  thereto  were  not  in  the  nature  of  an  implied 
agreement  on  the  part  of  the  mason  contractor  to  indemnify  the 
building  contractor  against  liability  for  injuries  sustained  by  third 
persons  on  account  of  the  condition  of  the  premises,  it  appearing 
that  the  mason  contractor,  in  procuring  the  excavation  work  acted 
as  agent  of  the  building  contractor,  and  that  there  was  no  absolute 
agreement  that  the  mason  contractor  was  to  have  the  contract  for 
the  brick  and  mason  work. 

3.  Indemnity,  §  II* — when  does  not  cover  UaWities  existing  he- 
fore  execution  of  contract,  A  contract  between  a  mason  contractor 
and  a  building  contractor  containing  a  provision  that:  "It  Is  further 
agreed  the  second  party  shall  not  in  any  manner  be  answerable  or 
accountable  for  any  loss  or  damage  arising  from  negligence  or  care- 
lessness of  the  first  party  to  any  person  or  persons  and  their  prop- 
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ert;/'  held  not  to  constitute  a  contract  to  indemnify  the  building 
contractor  against  liability  for  injuries  resulting  to  a  third  person  by 
falling  into  an  unguarded  excavation  on  the  premises  before  the 
contract  was  signed. 


Carrie  M.  Herr^  Appellee,  t.  Chicago,  Boek  Island  ft 
Pacific  Railway  Company,  Appellant. 

Gen.  No.  19,907.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  E^dwabd 
Bi.  BiANGAN,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1913.  Affirmed.  Opinion  filed  November  19, 
1914. 

Statement  of  the  Case. 

Action  by  Carrie  M.  Herr  against  Chicago,  Bock 
Island  &  Pacific  Railway  Company  for  injuries  re- 
ceived  by  a  fall  upon  an  alleged  slippery  platform 
while  getting  off  of  one  of  defendant's  suburban 
trains.  From  a  judgment  for  two  thousand  dollars 
in  favor  of  plaintiff,  defendant  appeals. 

Plaintiff  testified  positively  that  she  boarded  the 
train  at  63rd  street ;  that  she  entered  by  the  front  door 
of  the  car  and  took  a  seat  at  the  rear;  that  after  the 
train  reached  its  destination  she  went  to  the  rear 
platform  to  get  off  the  car;  that  there  was  a  strip  of 
ice  six  inches  long  and  five  inches  wide  frozen  to  the 
wood,  located  about  a  foot  from  the  edge  of  the  step, 
and  that  just  as  she  turned  to  go  down  from  the  plat- 
form she  stepped  on  it  and  slipped;  that  she  had  not 
seen  it  prior  to  that  time;  that  when  thrown  to  the 
station  platform  her  feet  went  out  first;  that  just  after 
she  fell  she  was  assisted  by  a  man  who  came  along; 
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that  a  wheel  chair  was  procured  wherein  she  was  con- 
veyed to  the  waiting  room,  whence  she  was  taken  to 
St.  Luke's  hospital,  and  frona  there  to  her  home  in  an 
ambulance,  and  later  to  the  Washington  Park  hospi- 
tal, at  which  place  she  received  medical  attention. 

Another  witness  for  the  plaintiff,  who  was  a  passen- 
ger on  the  same  train,  testified  that  he  had  just  gotten 
off  the  train  and  had  reached  the  cement  walk  between 
the  two  coaches,  when  he  heard  a  cry;  that  he  saw  a 
young  lady  (the  plaintiff)  falling,  and  caught  her;  that 
he  asked  some  gentlemen  to  assist  him  in  taking  her 
to  the  ladies '  waiting  room.  This  was  all  the  evidence 
offered  by  plaintiff  as  to  how  the  accident  occurred. 

On  behalf  of  the  defendant  there  was  only  one  wit- 
ness who  testified,  that  he  saw  the  plaintiff  prior  to 
the  happening  of  the  accident.  That  witness  was  the 
conductor  of  the  train.  He  testified  that  he  noticed 
plaintiff  in  the  car,  and  remembered  her  because  she 
was  the  only  one  who  paid  a  cash  fare ;  that  after  the 
train  reached  its  destination  in  Chicago,  he  stood  be- 
tween this  coach  and  the  one  immediately  to  the  rear, 
helping  the  passengers  alight,  and  that  he  remembered 
the  plaintiff's  alighting  from  the  car;  that  he  later 
heard  someone  say  a  lady  had  fallen,  and  that  he  then 
noticed  plaintiff  being  supported  on  the  station  plat- 
form by  a  gentleman,  about  ten  or  twelve  feet  away 
towards  the  middle  of  the  car  in  which  plaintiff  had 
been  riding;  that  he  went  to  where  she  was,  and  sent 
an  usher  for  a  wheel  chair;  that  after  she  had  been 
placed  therein,  he  asked  plaintiff  for  her  name  and 
address,  and  that  she  said  ^4t  was  not  necessary,  that 
she  did  not  wish  to  have  any  commotion  about  it,  and 
that  it  was  nobody's  fault  but  her  own." 

The  collector  who  took  up  tickets  in  the  first  four 
cars  of  the  train,  and  the  flagman  testified  that  they 
saw  the  plaintiff  in  the  wheel  chair,  and  also  heard 
her  make  the  aforesaid  statement  to  the  conductor. 

Defendant  further  offered  testimony  that  plaintiff 
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was  taken  to  the  waiting  room,  and  while  there  it  was 
discovered  that  she  wore  a  sort  of  slipper  with  a  high 
French  heel.  This  was  testified  to  by  the  conductor 
and  the  matron  in  the  waiting  room,  Mrs.  Edna  Wolf, 
and  a  stenographer  of  the  defendant,  a  Miss  Lora  M. 
Barber.  Mrs.  Wolf  further  testified  that  when  she 
asked  plaintiff  how  the  accident  occurred,  whether  she 
slipped  on  anything  in  the  train,  or  in  the  train  shed, 
or  on  the  waiting  room  floor,  that  plaintiff  answered 
*^No,"  that  her  foot  had  turned,  and  that  she,  the 
matron,  then  said :  *  ^  It  is  no  wonder,  wearing  such  a 
high  heel  shoe.'*  Miss  Barber  claims  that  in  going  to 
the  wash  room,  which  was  off  the  rest  room,  she  noticed 
plaintiff  and  heard  her  say  to  Mrs.  Wolf:  *^Yes,  I 
think  it  was  my  high  heels.'* 

Defendant  also  offered  testimony  of  there  being  no 
snow  or  ice  on  the  ground  that  morning  and  the  pre- 
vious day.  The  testimony  further  shows  that  the  tem- 
perature on  the  day  of  the  accident  was  between  seven- 
teen and  thirty-three  degrees ;  that  there  was  no  snow 
or  rainfall  that  day;  that  on  January  29th,  Sunday, 
there  had  been  a  light  rain  or  mist  about  eight  o'clock 
in  the  morning  for  about  one  hour. 

Defendant,  in  its  brief,  lays  great  stress  upon  the 
evidence  of  the  conductor  and  collector  of  the  train  in 
question;  that  they  made  an  examination  of  the  sta- 
tion platform  and  the  platform  and  steps  of  car  43, 
which  was  the  car  upon  which  plaintiff  was  a  passen- 
ger. Both  these  witnesses  testified  that  they  made 
this  examination  because  it  was  customary  to  do  so 
after  the  happening  of  an  accident. 

There  is  nothing  in  the  testimony  for  the  defendant 
to  show  what  directed  their  attention  to  this  particu- 
lar car  and  the  rear  platform  of  the  car;  nor  does  any 
witness  for  the  defendant  state  that  plaintiff  claimed 
to  have  slipped  on  the  platform  of  the  car  and  fallen 
to  the  station  platform.    Furthermore,  the  evidence 


Chicago — Fibst  Distbict — Novembeb,  1914.       509 

Herr  v.  Chicago,  R.  I.  &  P.  Ry.  Co.,  189  111.  App.  506. 

shows  that  this  was  the  only  car  whose  platform  and 
steps  were  examined. 

The  plaintiff  was  corroborated  by  the  testimony  of 
the  witness,  Butenschoen,  that  he  saw  her  fall  as  he 
was  between  the  ends  of  the  two  cars.  To  offset  this 
positive  testimony  of  the  plaintiff  and  the  witness 
Butenschoen,  defendant  offered  the  testimony  as  to 
alleged  statements  mad^  by  the  plaintiff  to  the  various 
employees  of  the  defendant. 

M.  L.  Bell  and  A.  B.  Enoch,  for  appellant. 

Bolton  &  Mobiabty,  for  appellee;  Maubicb  J. 
MoBiABTY,  of  counsel. 

Mb.  Justice  Pam  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision.' 

1.  Cabbiers,  S  ^SO* — questions  for  jury.  The  weight  of  the  tes- 
timony of  railroad  employees  to  the  effect  that  after  an  injury 
a  passenger  stated  that  It  was  nobody's  fault  but  her  own  and  that 
it  was  due  to  the  high  heels  of  her  shoes,  is  for  the  jury,  as  against 
the  positive  testimony  of  such  passenger. 

2.  Cabbiebs,  §  360* — sufficiency  of  evidence.  In  an  action  by  a 
female  passenger  on  a  railroad  train  for  recovery  for  injuries  re- 
ceived from  a  fall  upon  an  icy,  slippery  platform,  as  she  was  step- 
ping from  the  car,  the  evidence  is  held  sufficient  to  sustain  a  verdict 
in  favor  of  the  plaintiff. 

3.  Damages,  §  120* — where  a  verdict  not  excessive  for  compli- 
cated injuries.  Where  a  female  passenger  sustained  a  fracture  of 
an  ankle,  the  ligaments  of  which  were  torn  and  lacerated,  causing 
her  to  be  absent  from  work  for  more  than  five  months,  at  which 
she  could  have  earned  ten  dollars  per  week,  and  she  suffered  great 
pain  from  her  ankle,  which  at  the  time  of  the  trial  was  still  weak 
and  subject  to  pains  under  certain  weather  conditions,  and  she  was 
compelled  to  wear  a  brace  in  her  shoe,  a  verdict  for  two  thousand 
dollars  is  held  not  to  be  excessive. 


•See  lUinoi*  Notes  Dlsett,  YoU.  XI  to  XV,  and  CnmolatlTe  Quarterly,  tame 
topic  and  section  number. 
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Eva  Tanguaj,  Appellee,  t.  Lew  Fields,  Appellant. 
Oen.  No.  19,923.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Thomas 
F.  Scully,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1913.  Al&rmed.  Opinion  filed  November  19, 
1914. 

Statement  of  the  Case. 

Action  by  Eva  Tanguay  against  Lew  Fields  for 
services  rendered  by  her  as  an  actress  under  a  con- 
tract made  in  New  York  on  September  4,  1912.  From 
a  judgment  in  favor  of  the  plaintiff  for  two  thousand 
dollars,  defendant  appeals. 

The  contract  of  employment  admitted  in  evidence 
upon  which  plaintiff  predicated  her  claim,  reads  as 
follows : 

**NewYork,  Sept.  4, 1912. 
'  ^  Dear  Miss  Tanguay : 

I  hereby  engage  you  to  play  the  leading  female  part 
in  *The  Sun  Dodgers,'  which  is  to  open  on  or  about 
October  1st.  I  agree  to  pay  you  the  sum  of  Two 
Thousand  Dollars  ($2000)  a  week.  I  also  agree  to  bill 
you  in  all  advertisement  matter,  electric  signs  and 
newspapers  in  the  following  manner: 

EVA  TANGUAY 

in 

THE  SUN  DODGERS 

Your  signed  acceptance  to  this  letter  will  be  bind- 
ing. 

Eva  Tanguay.  Lew  Fields. '* 

C.  F.  Zittel. 

It  was  admitted  that  the  plaintiff  performed  for  one 

and  one-half  weeks  and  was  paid  only  one-half  week's 
salary. 

Defendant  contended  that  according  to  the  estab- 
lished custom  and  usage  in  the  theatrical  profession, 
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where  an  actor  or  actress  is  engaged  to  render  serv- 
ices for  a  new  play,  and  no  date  is  specified  in  the 
agreement,  the  engagement  is  for  the  season  ^or  run 
of  the  play;  that  the  contract  offered  in  evidence  was 
of  that  character,  and  that  the  established  custom  and 
usage  must  be  considered  a  part  of  the  contract;  and 
that  consequently  plaintiff's  engagement  was  for  the 
theatrical  season  of  1912-1913,  or  for  the  run  of  the 
play. 

It  was  admitted  by  plaintiff  that  she  left  the  com- 
pany that  was  presenting  the  play  one  and  one-half 
weeks  after  it  opened.  Defendant  contended  that  she 
left  without  his  consent  and  over  his  protest ;  that  the 
engagement  having  been  for  the  entire  season  or  run 
of  the  play,  plaintiff  committed  a  breach  of  her  con- 
tract and  was  therefore  not  entitled  to  recover;  and 
furthermore,  that  by  reason  of  the  breach  by  plaintiff 
of  her  contract,  defendant  was  damaged  in  a  sum 
greater  than  the  amount  claimed  by  the  plaintiff. 

Plaintiff  maintained  that  before  the  play  opened  she 
had  notified  defendant  that  she  was  dissatisfied  with 
her  part  and  would  leave  the  company,  and  that  de- 
fendant made  no  objection  and  consented  to  her  doing 
so ;  further,  that  in  leaving  the  company  when  she  did, 
she  did  not  breach  her  contract,  but  had  a  right  to  do 
so;  and  having  rendered  services  for  one  week,  she 
was  entitled  to  payment  therefor. 

Plaintiff  denied  that  there  was  an  established  cus- 
tom and  usage  in  the  theatrical  profession,  with  refer- 
ence to  the  contract  in  question,  as  contended  for  by 
defendant. 

To  support  his  contention  as  to  the  alleged  custom 
and  usage,  defendant  testified  that  he  had  been  a 
theatrical  manager  for  many  years ;  that  he  had  made 
many  contracts  of  this  kind,  not  only  with  plaintiff  but 
with  other  well-known  actors  and  actresses ;  that  there 
was  a  custom  in  the  theatrical  business  in  the  city  of 
New  York,  where  this  contract  was  made,  and  else- 
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where  throughout  the  United  States,  that  where  an 
actor  or  actress  engages  to  render  services  in  a  new 
play,  and  no  time  is  specified  in  the  agreement,  the 
actor  is  supposed  to  play  for  the  entire  season  or  run 
of  the  play;  that  the  custom  is  long  established  and 
as  well  known  among  actors  and  artists  eifgaged  to 
perform  as  among  managers  and  producers. 

Frank  C.  Langley,  witness  on  behalf  of  the  defend- 
ant, testified  that  he  had  been  engaged  in  the  theatrical 
business  for  many  years,  and  corroborated  defendant 
as  to  the  existence  of  the  custom  as  contended  for  by 
defendant. 

Plaintiff  testified  that  she  had  been  an  actress  for 
nearly  twenty -five  years;  that  she  was  familiar  with 
the  established  custom  and  usage  pertaining  to  the 
theatrical  business ;  that  there  was  no  well-established 
custom  and  usage  whereby  a  contract  of  this  kind  was 
binding  on  the  parties  for  the  whole  season  or  run  of 
the  play. 

Arthur  Klein,  also  called  by  the  plaintiff,  testified 
that  he  was  a  theatrical  manager  and  that  he  was  ac- 
quainted with  the  methods  and  customs  prevailing  in 
the  theatrical  business;  that  there  was  no  well-estab- 
lished custom  whereby  the  period  of  service  in  the 
contract  offered  in  evidence  would  be  construed  as  ex- 
tending over  the  entire  season  or  run  of  the  play. 

Another  witness  for  the  plaintiff  was  Lew  Krause, 
who  testified  that  he  was  familiar  with  the  theatrical 
business  in  general,  and  that  there  was  absolutely  no 
custom  whereby  the  contract  in  question  would  be  con- 
sidered as  covering  the  theatrical  season  of  the  year 
in  which  the  contract  was  made,  or  for  the  run  of  the 
play. 

Frank  &  Lurib,  for  appellant. 

Adolph  Marks,  for  appellee. 

Mr.  Justice  Pam  delivered  the  opinion  of  the  court. 
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Abstraet  of  the  Decision. 

1.  Customs  and  usages,  S  24* — burden  of  proving  existence  of  a 
custom.  When  a  defendant  relies  on  a  failure  to  comply  with  an 
alleged  established  custom  or  usage  as  part  of  a  contract  of  em- 
ployment of  an  actress,  the  burden  is  upon  him  to  prove  the  exist- 
ence of  such  custom  or  usage. 

2.  Customs  and  usages,  §  27* — when  evidence  insufficient  to 
establish  custom  in  theatrical  profession.  Where  defendant  con- 
tended that  according  to  an  established  custom  or  usage  in  the 
theatrical  profession,  where  an  actress  is  engaged  to  render  services 
for  a  new  play  and  no  date  is  specified  in  the  agreement,  the  en- 
gagement is  *for  the  season  or  the  run  of  the  play,  in  an  action 
for  services  rendered,  the  evidence  is  held  to  fail  to  show  the  exist- 
ence of  such  a  custom  or  usage. 


Mayme  G.  Burgess,  Appellee,  y.  Benjamin  H.  Burgess 
et  al.,  on  appeal  of  Morris  Coheii,  Petitioner,  Ap- 
pellant. 

Gen.  No.  19,939.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Righabd 
S.  TuTHiLL,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1913.  Affirmed*  Opinion  filed  November  19, 
1914. 

Statement  of  the  Case. 

Bill  for  separate  maintenance  by  Mayme  G.  Burgess 
against  Benjamin  H.  Burgess  alleging  inter  alia,  that 
a  certain  fund  on  deposit  in  the  Austin  State  Bank 
was  her  separate  property  and  asking  that  a  receiver 
be  appointed  for  such  fund.    • 

Service  was  had  by  publication,  and  defendant  fail- 
ing to  appear,  default  was  entered.  The  case  pro- 
ceeded to  a  hearing  on  May  1, 1913.    The  testimony  of 

•See  nUnois  Notes  Digest,  Vol«.  XI  to  XV,  and  Cumulative  Quarterly,  tame 
topic  and  Mctlon  number. 
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the  complainant  and  her  mother  was  taken  and  the 
court  ordered  the  solicitor  for  the  complainant  to  pre- 
pare a  decree. 

On  May  12,  1913,  before  the  decree  was  entered,  a 
motion  was  made  by  the  defendant  to  enter  his  appear- 
ance, and  on  the  9th  day  of  June,  the  husband,  Ben- 
jamin H.  Burgess,  was  given  leave  to  file  an  answer; 
further,  that  the  testimony  previously  heard  should 
stand,  and  leave  given  to  the  defendant  to  cross- 
examine.  An  order  was  entered  allowing  $740  to  the 
complainant  for  alimony  and  solicitor's  fees  pendente 
lite,  and  a  certain  amount  as  receiver's  fees,  from 
which  order  no  appeal  has  ever  been  prayed,  and  which 
was  not  again  made  the  subject-matter  of  any  finding 
in  the  final  decree. 

On  June  13,  1913,  defendant,  Benjamin  H.  Burgess, 
filed  his  answer  to  the  bill,  denying  the  allegations  o^ 
the  complainant  as  to  her  living  apart  from  him  with- 
out fault  of  her  own,  as  also  the  allegations  with  ref- 
erence to  her  interest  in  the  fund  on  deposit  in  the 
Austin  State  Bank. 

On  the  16th  of  July,  1913,  one  Morris  Cohen  made 
motion  for  leave  and  authority  to  garnishee  the  receiver, 
II.  P.  Tuchscherer,  and  in  support  of  said  motion,  filed 
an  affidavit.  In  this  affidavit  it  was  alleged  by  the 
said  Morris  Cohen  that  he  had  obtained  a  judgment 
against  the  defendant  for  $1,110.40  and  costs;  that 
execution  had  been  issued  on  the  judgment,  which  was 
returned,  no  property  found ;  and  that  the  receiver  ap- 
pointed in  this  cause  had  funds  belonging  to  the  said 
defendant.     The  motion  was  denied. 

Leave  was  then  granted  the  said  Morris  Cohen  to 
file  an  intervening  petition  instanter  and  a  rule 
entered  upon  the  receiver  to  answer  within  ten  days. 
The  petition  was  then  filed.  This  petition  claimed  that 
the  money  in  the  hands  of  the  receiver  was  the  in- 
dividual property  of  the  defendant,  and  that  the  com- 
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plainant,  Mayme  G.  Burgess,  had  no  interest  in  said 
fund;  that  this  fund  should  be  subjected  to  the  pay- 
ment of  the  judgment  obtained  by  the  petitioner 
against  the  defendant,  Benjamin  H.  Burgess. 

On  July  18th  complainant  filed  replication  to  the 
answer  of  the  defendant.  The  hearing  was  then  pro- 
ceeded with,  complainant  and  her  mother  again  taking 
the  stand,  and  the  depositions  of  the  defendant  and 
other  witnesses  were  read  in  evidence.  This  hearing 
was  had  on  July  23,  1913. 

On  the  31st  day  of  July,  documents  purporting  to  be 
demurrers  were  filed  by  the  complainant  and  the  re- 
ceiver, to  the  intervening  petition  of  Morris  Cohen. 
On  August  2nd  an  order  was  entered  that  the  petition 
of  Morris  Cohen  be  dismissed  on  demurrer  for  want 
of  equity,  and  the  demurrers  sustained.  Appeal  was 
prayed  from  the  order  sustaining  the  demurrers  and 
dismissing  the  intervening  petition  and  also  for  refus- 
ing permission  to  the  said  intervenor  to  amend  his 
petition. 

On  the  same  day,  a  decree  was  entered  by  the  court 
finding  that  the  complainant  was  living  apart  from  de- 
fendant without  fault  of  her  own,  and  among  other 
things,  finding  that  the  money  deposited  in  the  Austin 
State  Bank  in  the  name  of  Benjamin  H.  Burgess  was 
the  individual  property  of  the  complainant.  To  the 
entry  of  this  decree,  defendant  Burgess,  and  the  inter- 
vening petitioner,  Morris  Cohen,  objected  and  prayed 
an  appeal  to  this  court. 

The  appeal  of  the  defendant  Burgess  was  not  per- 
fected, but  the  intervening  petitioner  perfected  his 
appeal,  both  from  the  order  of  the  court  dismissing  his 
petition  on  demurrer  for  want  of  equity  and  from 
the  decree. 

The  complainant  testified  in  detail  as  to  her  right  to 
the  particular  fund  in  issue.  She  testified  that  the 
furniture    in  the  hotel  at  Valencin  was  her  individual 
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property;  that  she  had  previously  conducted  a  room- 
ing house  in  San  Francisco,  and  at  the  time  the  hotel 
was  opened,  her  furniture,  which  included  some  crock- 
ery, glassware,  silverware  and  linen,  was  brought  to 
the  hotel  and  used  therein ;  that  the  value  of  this  prop- 
erty was  between  $500  and  $600;  that  in  addition 
thereto  there  was  other  property,  viz.,  her  personal 
wearing  apparel  and  jewelry. 

Petitioner  relies  upon  the  testimony  of  the  defend- 
ant, as  to  his  contention  that  this  was  the  property  of 
the  defendant.  Defendant's  testimony  was  by  way  of 
deposition.  His  evidence  showed  that  there  had  been 
insurance  to  the  amount  of  $11,500  on  the  hotel  and  its 
contents,  which  was  distributed  as  follows: 
$  8,000  on  the  hotel 

1,500  on  the  dance  hall 
500  on  the  piano 

1,500  on  the  contents  of  the  hotel 


$11,500 

All  the  insurance,  he  claims,  was  in  his  name.  De- 
fendant admitted  that  the  contents  of  the  complain- 
ant's rooming  house  in  San  Francisco  were  used  in  the 
hotel,  but  fixed  their  entire  value  at  only  $250. 

Defendant,  while  he  admitted  the  furniture  to  be 
complainant's  property,  testified  further  that  he  had 
loaned  her  money  before  their  marriage,  and  that  part 
of  the  money  loaned  to  her  was  used  in  buying  the 
furniture.    This  fact  was  denied  by  the  complainant. 

There  is  no  testimony  on  his  part  that  there  was  any 
furniture  in  this  hotel,  save  what  she  brought  down 
from  San  Francisco.  He  placed  an  insurable  value 
upon  the  furniture  and  contents  of  the  hotel,  including 
the  wearing  apparel  and  jewelry  owned  by  complain- 
ant, of  $1,500. 

When  the  property  was  destroyed  by  fire,  defendant 
collected  the  sum  of  $10,250, — practically  a  full  recov- 
ery.   All  this  money  the  defendant  received  and  kept. 
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except  $500,  which  he  gave  complainant,  and  was  de- 
posited in  a  bank  in  San  Francisco,  and  the  $2,000 
deposited  in  the  Austin  State  Bank.  This  $500  com- 
plainant maintained  was  given  her  in  payment  of  a 
loan  made  by  her  to  defendant,  with  money  borrowed 
by  her  from  her  mother.  This  fact  was  denied  by  the 
defendant.  The  mother  corroborated  complainant  to 
the  extent  that  she  loaned  her  daughter  the  money. 

Adams,  FoliLiAnsbbb,  Hawlet  &  Shobet,  for  appel- 
lant ;  Melvin  M.  Hawuby  and  John  E.  Gavin,  of  coun- 
sel. 

Thomas  J.  Lynch  and  Eudolph  Frankenstein,  for 
appellee. 

Mr.  Justice  Pam  delivered  the  opinion  of  the  court. 

Abstraet  of  the  Decision. 

1.  Husband  and  wite,  §  264* — when  evidence  shows  wife  living 
apart  without  fault.  In  an  action  for  separate  maintenance,  the 
evidence  is  held  to  warrant  the  trial  court's  finding  that  complainant 
was  living  apart  from  her  husband  without  her  fault 

2.  Equity,  §  110* — when  judgment  creditor  of  husband  may  inter- 
vene in  suit  for  separate  maintenance.  In  an  action  for  separate 
maintenance,  where  an  intervening  petitioner  set  out  that  he  had 
recovered  a  judgment  against  the  defendant,  that  an  execution 
had  been  returned,  no  property  found,  that  a  certain  sum  on  de- 
posit in  a  bank  was  the  property  of  the  defendant  and  should  be 
subjected  to  the  payment  of  the  Hen  created  by  the  judgment,  and 
that  otherwise  the  judgment  would  remain  unsatisfied,  held  that 
the  petitioner's  interest,  as  alleged,  was  substantial  and  such  as 
to  entitle  him  to  Intervene. 

3.  Husband  and  wife,  §  267* — right  of  intervening  petitioner  in 
suit  for  separate  maintenance  to  complain  of  sufficiency  of  evidence  to 
sustain  decree.  The  question  as  to  the  sufficiency  of  the  evidence  to 
sustain  a  decree  for  separate  maintenance  is  personal  to  the  defend- 
ant, and,  if  he  fails  to  perfect  his  appeal,  an  intervening  petitioner, 
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claiming  a  Hen  upon  a  certain  fund,  as  a  judgment  creditor  of  the 
defendant,  cannot  complain  of  the  sufficiency  of  the  evidence  to 
support  the  decree. 

4.  Husband  and  wife,  §  255* — matters  toMch  may  he  determined 
in  suit  for  separate  maintenance.  Where  a  court  of  equity  finds 
sufficient  evidence  to  warrant  a  decree  of  separate  maintenance,  it 
retains  jurisdiction  to  grant  complete  relief  between  the  parties, 
such  as  to  establish,  as  between  complainant  and  defendant,  the 
ownership  of  a  fund  on  deposit  in  a  bank. 

5.  Appeal  and  ebbob,  §  1211* — when  variance  not  available  to 
intervenor  on  appeal.  In  a  separate  maintenance  proceeding  com- 
plainant claimed  that  a  fund  on  deposit  in  a  certain  bank  was  in 
fact  her  separate  property,  the  bill  alleging  In  one  place  that 
the  fund  was  the  property  of  both  complainant  and  defendant,  but 
in  other  places  it  repeatedly  referred  to  it  as  her  individual  prop- 
erty. A  receiver  was  appointed,  and  upon  a  default  being  opened, 
defendant  filed  an  answer  denying  the  allegations  of  the  bill  and 
alleging  title  to  the  fund  to  be  in  defendant,  to  which  complainant 
filed  a  replication.  After  the  filing  of  the  answer  a  judgment 
creditor  of  the  defendant  filed  a  petition  in  intervention  averring 
that  complainant  had  no  interest  in  the  fund  and  that  it  should  be 
subjected  to  the  payment  of  his  judgment.  Upon  hearing  the  evi- 
dence the  court  sustained  complainant's  demurrer  to  the  inter- 
vening petition  and  dismissed  same  for  want  of  equity,  entering 
a  decree  finding  that  the  fund  in  question  was  the  individual  prop- 
erty of  complainant,  from  which  defendant  did  not  appeal.  It  was 
held  on  appeal  by  the  intervenor,  that  it  is  only  where  a  decree 
interferes  with  his  interest  in  a  fund  that  an  intervenor  has  a  right 
to  have  an  issue  formed,  and  in  the  present  case  that  issue  had  been 
heard  and  determined;  that  the  intervenor  could  not  complain 
that  no  formal  answer  was  filed  to  his  petition  by  either  the  re- 
ceiver or  the  complainant,  since  the  issues  having  been  formed  and 
the  parties  having  proceeded  to  trial  thereon,  and  the  court  having 
heard  the  evidence  presented  by  both  sides  and  by  the  petitioner, 
such  proceeding  could  continue  only  upon  the  theory  that  the  hear- 
ing was  upon  answer  ore  tenus,  or  that  the  intervenor  waived  the 
formality  of  an  answer,  and  that,  therefore  upon  the  Issues  formed 
upon  the  petition  in  intervention  the  question  of  a  variance  between 
the  allegations  and  the  prayer  in  the  original  bill  and  the  testimony 
was  immaterial,  and  in  any  event  the  benefit  of  such  a  variance 
could  be  claimed  only  by  the  defendant  and  was  not  available  to 
the  intervenor. 

6.  Husband  and  wife,  §  264* — when  finding  as  to  wife's  owner- 
ship of  insurance  money  sustained  hy  the  evidence.    In  a  suit  for 
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separate  maintenance  where  the  evidence  tended  to  show  that  in- 
surance money  recovered  by  the  husband  covered  the  wife's  furni- 
ture, wearing  apparel  and  jewelry,  held  that  the  trial  court  was 
Justified  in  decreeing  that  a  portion  of  such  money  on  deposit 
in  a  bank  was  her  property. 


The  Fehr  Construction  Company^  Appellee,  t.  Postl 
System  of  Health  Building  et  al.,  on  appeal  of 
Chapin  &  Gore,  Appellant. 

Oen.  No.  19,960. 

1.  Mechanics'  liens,  §  17* — improvements  for  which  lien  ia 
given.  There  can  be  a  mechanic's  lien  for  only  such  work  as  con- 
stitutes a  permanent  improvement  to  the  building  or  articles  fur- 
nished which  might  be  considered  permanent  fixtures. 

2.  Mechanics'  liens,  §  17* — items  not  lienable.  Lockers  and 
such  extras  as  racks  for  letter  files,  shelves  for  stenographer's  desk, 
oak  shelf,  etc.,  placed  in  a  building  under  a  contract  with  a  tenant 
to  be  used  for  its  convenience  and  business,  held  to  partake  of  the 
nature  of  trade  fixtures  and  therefore  not  items  for  which  a  mechan- 
ic's lien  could  be  given. 

3.  Mechanics'  liens,  §  212* — when  court  of  review  cannot  apply 
payments  to  nonlienahle  items.  On  appeal  from  a  mechanic's  lien 
decree,  the  Appellate  Court  cannot  apply  payments  made  on  the 
contract  to  the  nonlienable  items,  where  the  value  thereof  is  in- 
cluded in  the  contract  price  and  there  is  no  evidence  in  the  record 
to  show  what  part  of  the  contract  price  was  represented  by  the 
lienable  or  nonlienable  items. 

4.  Mechanics'  liens,  §  21 2* — when  court  of  review  cannot  enter 
judgment.  On  appeal  from  a  mechanic's  lien  decree  declaring  a  lien 
for  some  nonlienable  items,  the  Appellate  Court  cannot  enter  Judg- 
ment for  the  lienable  items,  where  the  items  are  included  in  the 
contract  price  and  there  is  no  evidence  In  the  record  as  to  the 
value  of  the  different  items  from  which  value  of  the  lienable  or  non- 
lienable items  can  be  determined. 

5.  Mechanics'  liens,  §  24* — items  not  lienable.  Electric  cabinets, 
curtains,  hooks  and  labor  necessary  for  their  installation,  held  not 
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to  constitute  permanent  fixtures  or  improvements  to  the  building  so 
that  a  mechanic's  lien  could  be  given  therefor. 

6.  Mechanics*  liens,  §  24* — when  item  constitutes  permanent 
fixture.  Marble  and  work  furnished  in  connection  with  the  Instal- 
lation of  a  shower  bath  In  a  building  for  a  tenant,  held  to  con- 
stitute a  permanent  fixture  rather  than  a  trade  fixture,  where  the 
lease  provided  that  no  alterations  nor  additions  were  to  be  made 
except  with  the  consent  of  the  lessor,  and  such  consent  was  given 
to  the  installation  of  the  shower  bath,  and  the  lease  further  pro- 
vided that  all  alterations  and  additions  should  remain  for  the  bene- 
fit of  the  lessor. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  John 
Gibbons,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1913.  Affirmed  in  part,  reversed  in  part  and 
and  remanded.    Opinion  filed  November  19,  1914. 


William  S.  Newburoeb  and  Benjamin  P.  Euek- 
BEBG,  for  appellant. 

Bulkley,  Gbay  &  MoBB,  for  Harty  Bros.  &  Harty 
Co. 

AsHCRAFT  &  A'sHCBAPT,  for  appellees  Davidson  Bros. 
Marble  Co.  and  Benjamin  Hansen;  Charles  F.  Eath- 
BUN,  of  counsel. 

Mr.  Justice  Pam  delivered  the  opinion  of  the  court. 

This  is  a  proceeding  to  enforce  claims  for  mechanics* 
liens  against  the  leasehold  interest  of  Chapin  &  Gore, 
a  corporation  which  has  a  ninety-nine  year  lease  on 
the  premises  at  61-67  East  Adams  street  in  the  city  of 
Chicago.  The  complainant  in  the  original  bill  was  the 
Fehr  Construction  Company,  and  the  original  defend- 
ants were  the  Postl  System  of  Health  Building  and 
Chapin  &  Gore,  both  being  corporations.  Afterwards 
leave  was  given  to  Harty  Brothers  &  Harty  Company, 
a  corporation,  James  H.  Roche,  E.  J.  Pickett  &  Felden, 
Davidson  Brothers  Marble  Company,  a  corporation, 
Benjamin  Hanson,  to  become  parties  defendant,  and 
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leave  having  been  obtained,  they  all  respectively  filed 
their  answers,  which  also  were  intervening  petitions 
to  enforce  their  liens.  The  original  defendant,  Chapin 
&  Gore,  filed  its  answer,  but  the  Postl  System  of  Health 
Building  did  not  answer,  and  default  was  entered 
against  it. 

The  cause  was  referred  to  a  master,  evidence  was 
heard  upon  the  bill  and  the  various  answers,  herein- 
after referred  to  as  petitions,  and  the  report  of  the 
master  recommended  a  decree  for  liens  in  favor  of  the 
complainant  and  all  the  petitioners.  The  objections 
on  behalf  of  the  appellant,  hereinafter  referred  to  as 
defendant,  were  filed  before  the  master  and  overruled, 
and  by  order  of  the  court  stood  as  exceptions  in  said 
cause,  which  upon  argument  before  the  court  were 
overruled  and  a  decree  entered  in  conformity  to  the 
recommendations  of  the  master,  directing  a  sale  of 
said  leasehold  estate,  from  which  decree  the  defendant 
has  prayed  this  appeal. 

Defendant  is  the  owner  of  a  99-year  lease  upon  the 
aforementioned  premises,  upon  which  stands  a  com- 
pleted eight-story  building.  In  January,  1912,  it  leased 
to  the  Postl  System  of  Health  Building  a  large  part 
of  the  seventh  floor  in  said  building,  for  a  period  ofi 
five  years,  at  a  rental  of  $300  per  month.  The  prem- 
ises demised  in  this  lease  were  to  be  occupied  as  a 
physical  culture  institute  to  provide  for  business  men 
a  '*' System  of  Health  Building.'' 

To  render  these  premises  suitable  for  this  purpose 
it  was  necessary  for  the  Postl  System  to  install  certain 
apparatus  and  make  certain  alterations  and  additions 
in  and  to  the  premises.  Accordingly,  the  Postl  System 
entered  into  contracts  with  the  complainant  and  the 
aforesaid  petitioners  for  the  installation  of  a  shower 
bath,  electric  cabinets,  oflBce  partitions,  lockers  and 
other  equipment  necessary  to  carry  on  said  business. 
All  the  material  and  work  called  for  in  these  contracts 
were  furnished  and  performed. 
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Subsequently,  a  petition  in  bankruptcy  was  filed 
against  the  Postl  System,  and  it  was  duly  adjudicated 
a  bankrupt,  following  which  complainant's  bill  and  the 
petitions  were  filed  upon  defendant's  (Chapin  &  Gore) 
leasehold  interest,  seeking  mechanics'  liens  for  the 
labor  and'  material  furnished.  The  complainant  and 
the  intervening  petitioners  alleged  that  the  said  de- 
fendant, Chapin  &  Gore,  had  knowingly  permitted,  or 
knowingly .  authorized,  the  labor  and  material  to  be 
furnished  for  the  improvement  of  the  premises  leased 
to  the  Postl  System,  and  that  thereby  they  were  en- 
titled to  liens,  within  the  provisions  of  section  1  of  the 
Act  in  relation  to  mechanics'  liens.     (J.  &  A.  ^  7139.) 

Defendant  contends  that  it  did  not  authorize  the 
said  material  or  labor  to  be  furnished,  nor  did  it 
knowingly  permit  the  material  to  be  furnished  and  the 
labor  performed  as  charged,  with  the  exception  of  the 
installation  of  the  shower  bath.  It  contends  that 
whatever  apparatus  or  fixtures  were  furnished  under 
the  various  contracts  were  in  the  nature  of  trade  fix- 
tures ;  and  further,  that  any  labor  furnished  in  connec- 
tion with  their  installation  could  not  be  made  the  sub- 
ject of  a  mechanic's  lien;  also,  that  any  additions  or 
alterations  made  in  the  premises  in  connection  there- 
with were  not  permanent  improvements  to  the  build- 
ing. 

Defendant  first  takes  up  the  various  questions  gen- 
erally, and  then  specifically,  as  to  the  bill  and  the  sev- 
eral petitions;  but  in  view  of  the  conclusion  we  have 
arrived  at  with  reference  to  the  decree,  we  shall  take 
up  the  bill  and  the  various  petitions  individually. 

(■omplainant,  the  Fehr  Construction  Company,  did 
not  file  any  brief  in  support  of  the  decree  in  its  favor. 
The  evidence  in  the  record  shows  that  it  entered  into 
a  written  contract  with  the  Postl  System  to  furnish 
and  install  on  the  premises  in  question,  partition  work, 
railings,  shelving,  etc.,  for  the  contract  price  of  $989. 
The  contract,  which  was  in  the  form  of  a  letter  and  an 
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acceptance,  was  offered  in  evidence.  In  addition,  it 
furnished  extra  work  and  material,  so  as  to  make  the 
total  amount  of  its  claim  $1,098.65.  Included  in  its 
claim  was  a  bill  for  material  furnished  by  Harty 
Brothers  &  Harty  Company,  a  corporation,  also  an 
intervening  petitioner,  for  the  sum  of  $346.05.  The 
evidence  shows  that  this  contract  was  completed  satis- 
factorily. 

But  a  serious  question  arises  as  to  whether  or  not, 
under  the  allegations  in  the  bill  and  the  evidence,  the 
master  was  warranted  in  finding  that  the  complainant 
was  entitled  to  mechanics'  liens  for  all  the  material 
furnished  and  work  performed  under  this  contract. 

Even  though  the  master  found  that  the  defendant 
had  knowingly  permitted  this  contract  to  be  made  and 
material  furnished  and  work  performed  thereunder, 
yet  there  could  be  a  mechanic 's  lien  for  only  that  part 
of  the  work  that  constituted  a  permanent  improvement 
to  the  building,  or  articles  furnished  under  said  con- 
tract which  might  be  considered  permanent  fixtures. 
Baker  v.  McClurg,  198  111.  28;  McAlear  v.  New  Yorh 
Life  Insurance  &  Trust  Co.,  177  111.  App.  339. 

The  evidence  introduced  by  the  Fehr  Construction 
Company  shows  that,  as  part  of  the  contract,  there 
were  built  on  the  premises  in  question,  23  lockers.  The 
claim  for  extras  shows  such  items  as :  Back  for  letter 
file;  furnishing  and  laying  muslin;  two  shelves  for 
stenographer's  desk;  oak  shelf;  visitors'  register; 
shelves  in  lockers;  shelving  in  buffet  kitchen;  key- 
board. These  lockers  and  these  extra  items  enumerated 
could  not  be  considered  permanent  improvements  to 
the  premises,  nor  even  permanent  fixtures.  They  were 
necessary  for  use  of  the  premises  by  the  Postl  System. 
They  might  easily  have  been  removed,  in  fact,  the  tes- 
timony of  the  superintendent  of  the  Fehr  Construction 
Company  shows  such  to  be  the  fact.  It  is  clear  that 
the  intention  of  putting  in  these  lockers  and  these 
extra  items  was  for  the  convenience  and  business  of 
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the  Postl  System,  and  not  as  permanent  improvement 
to  the  building.  They  partook  of  the  character  of  trade 
fixtures. 

In  the  contract  price  of  $989  was  included  the  value 
of  the  material  furnished  and  work  performed  with 
reference  to  the  building  of  the  23  lockers,  but  there 
is  no  evidence  as  to  what  part  of  the  contract  price 
was  represented  in  the  making  of  these  23  lockers; 
and  while  on  the  statement  for  extra  items  there  ap- 
pears opposite  each  item  a  figure  which  might  be  said 
to  represent  its  value,  yet  there  is  no  competent  evi- 
dence as  to  the  reasonable  value  of  these  various  items. 
The  question  of  value  is  material  because  there  was 
paid  on  this  contract  the  sum  of  $350 ;  and  a  court  of 
equity,  if  it  could  distinguish  between  lienable  and 
nonlienable  items  in  a  bill  for  mechanic's  lien,  would 
apply  that  payment  to  the  nonlienable  articles  under 
the  contract  so  as  to  leave  the  creditor  with  his  security 
of  a  mechanic's  lien  for  the  lienable  items. 

But  there  being  no  evidence  as  to  the  value  of  these 
items,  we  cannot  arbitrarily  say  that  this  payment 
should  be  applied  to  the  nonlienable.  items  in  the  com- 
plainant's bill. 

The  Court,  in  the  case  of  Haas  Elec.  &  Mfg.  Co.  v. 
Springfield  'Amusement  Co.,  236  HI.  465,  cited  by  all 
the  parties  in  the  case  at  bar,  stated  with  reference  to 
section  1,  that  where  a  mechanic's  lien  is  endeavored 
to  be  recovered  for  material,  fixtures,  apparatus  or 
machinery,  it  must  be  established  that  they  were  con- 
nected with  the  real  estate  upon  which  it  is  sought  to 
establish  a  lien ;  and  the  Court  went  on  to  say : 

' '  The  state  of  the  record  is  such  that  it  is  impossible 
to  separate  the  lienable  from  the  nonlienable  items, 
and  until  such  items  are  separated  we  cannot  tell  what 
the  amount  of  either  is."  And  the  court  accordingly 
reversed  the  decree  which  permitted  a  mechanic's  lien 
for  these  items. 

Were  there  any  evidence  in  this  case  whereby  this 
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court  could  determine  the  value  of  the  lienable  and 
nonlienable  items,  we  should  not  hesitate  to  enter  a 
judgment  here  for  mechanic's  lien  in  favor  of  com- 
plainant, for  such  as  could  be  properly  held  subject  to 
mechanic's  lien.  But  inasmuch  as  the  record  is  barren 
of  any  proof  of  the  value,  we  are  compelled  to  reverse 
the  finding  of  the  master  and  the  decree  of  the  court 
entered  thereon,  as  to  the  complainant,  the  Fehr  Con- 
struction Company. 

Our  decision  with  reference  to  the  Fehr  Construction 
Company  is  determinative  also  of  the  contentions 
raised  on  this  appeal  with  reference  to  the  intervening 
petitions  of  Harty  Brothers  &  Harty  Company,  E.  J. 
Pickett  &  Felden  and  James  H.  Eoche. 

The  answer  of  Harty  Brothers  &  Harty  Company 
shows  that  the  material  it  furnished  was  in  connection 
with  the  contract  between  the  Fehr  Construction  Com- 
pany and  the  Postl  System.  The  exhibits*  also  show 
this  fact. 

The  testimony  of  the  superintendent  of  the  Fehr 
Construction  Company  shows  that  part  of  the  material 
furnished  by  Harty  Brothers  &  Harty  Company  was 
used  in  the  construction  of  23  locker  rooms,  and  cer- 
tain additional  items,  partly  making  up  the  claim  for 
extra  work.  The  finding  in  the  decree  covered  this 
material.  The  evidence  does  not  distinguish  with  ref- 
erence to  the  value  of  the  material  that  went  into  the 
23  lockers,  and  certain  additional  items  in  the  claim 
for  extra  work. 

The  intervening  petition  of  E.  J.  Pickett  and  Felden 
sets  forth  that  they  are  in  the  painting  and  decorating 
business ;  that  they  had  a  contract  with  the  Postl  Sys- 
tem, which  they  claim  was  with  the  knowledge  of  the 
defendant,  Chapin  &  Gore,  to  do  certain  labor  and 
furnish  certain  material.  Their  claim  for  lien  shows 
that  they  furnished  the  material  and  performed  the 
labor  necessary  to  paint  the  woodwork,  walls,  parti- 
tions, lockers,  etc.,  on  the  premises.     The  contract 
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price  was  for  one  lump  sum,  without  enumerating  the 
price  for  any  individual  part  of  the  work. 

The  petition,  testimony  and  the  exhibits  show  that 
the  finding  in  their  favor  for  the  total  amount  due  on 
their  contract  included  the  material  and  work  fur- 
nished with  reference  to  the  locker  rooms  and  certain 
other  items  for  extra  work  furnished  by  the  Fehr  Con- 
struction Company.  There  is  nothing  in  the  evidence 
showing  the  value  of  this  particular  part  of  the  mate- 
rial and  the  labor.  While  it  is  true  that  there  was  $100 
paid  on  this  claim  of  $365,  yet  we  cannot  arbitrarily 
say  that  that  payment  would  represent  the  value  of  the 
labor  and  the  work  furnished  with  reference  to  the 
lockers,  etc. 

We  have  already  held  that  the  material  furnished 
and  the  work  performed  in  the  installation  of  these  23 
lockers,  and  certain  additional  items  for  extra  work 
by  the  Fely  Construction  Company,  were  not  properly 
the  subject-matter  of  a  mechanic's  lien.  In  reviewing 
the  findings  of  the  decree  in  favor  of  Harty  Brothers 
&  Harty  Company  and  E.  J.  Pickett  &  Felden,  we  are 
confronted  with  the  same  situation  as  applies  to  the 
findings  in  favor  of  the  Fehr  Construction  Company, 
viz.,  that  there  is  no  evidence  in  the  record  whereby 
this  court  can  determine  the  value  of  the  material  and 
labor  furnished  by  the  said  Harty  Brothers  &  Harty 
Company  and  the  said  E.  J.  Pickett  &  Felden,  in  con- 
nection with  the  23  lockers  and  the  certain  extra  items. 
We  are  therefore  compelled  to  reverse  the  findings  of 
the  decree  in  their  favor  against  the  defendant  Chapin 
&  Gore. 

The  petition  of  James  H.  Roche  sets  forth  the  con- 
tract with  the  Postl  System  that  he  entered  into,  with 
the  knowledge  and  consent  of  the  defendant  to  furnish 
all  labor  and  material  for  the  plumbing  work  in  and 
about  the  premises  demised,  and  in  the  basement  of 
the  building;  that  it  included  the  furnishing  of  pipes, 
faucets,  tanks,  shower  bath  equipment  and  electric 
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bath  cabinets ;  that  the  Postl  System  agreed  to  pay  for 
the  material  and  labor  the  sum  of  $3,495 ;  that  he  re- 
ceived $100  on  account,  and  that  there  was  a  balance 
due  of  $3,395.  A  claim  for  lien  was  duly  filed  for  this 
amount,  and  the  record  shows  the  itemized  statement 
filed  as  exhibit  '*A/' 

The  defendant  contends  that  the  entire  material,  ap- 
paratus and  fixtures  called  for  in  this  contract,  includ- 
ing the  labor  performed  in  their  installation,  con- 
stituted trade  fixtures. 

The  finding  of  the  decree  in  favor  of  James  H.  Koche 
allows  a  mechanic 's  lien  for  $3,395 ;  this  represents  the 
entire  contract  price  less  the  $100  payment.  This 
allowance  is  inclusive  of  every  item  set  forth  in  peti- 
tioner's exhibit  **A.''  Among  these  items  are  the 
following : 

Two  electric  cabinets ;  curtains  and  hooks ;  standard 
bolts  for  curtains ;  and  in  addition,  all  items  for  labor 
were  allowed. 

The  evidence  shows  that  the  curtains,  hooks,  bolts 
for  curtains  and  the  electric  cabinets  were  purchased 
by  the  petitioner  and  installed  in  the  premises  in  ques- 
tion, under  the  contract  with  the  Postl  System.  Con- 
sidering the  character  of  the  business  for  which  these 
premises  were  occupied,  there  can  be  no  question  that 
these  cabinets  were  to  be  used  in  giving  treatment  to 
its  patrons.  While  wires  and  conduits  supplying  the 
electric  current  may  have  been  attached  to  the  build- 
ing, or  the  cabinets  themselves  were  attached  to  the 
floor  or  walls,  yet  that  situation  would  not  constitute 
the  cabinets'  permanent  fixtures  or  an  improvement 
to  the  building. 

We  are  of  the  opinion  that  the  electric  cabinets,  cur- 
tains, hooks  and  labor  necessary  for  their  installation 
are  not  properly  the  subject-matter  of  a  lien  under  the 
evidence  submitted  on  the  Koche  petition. 

The  record  is  barren  of  any  competent  evidence  as 
to  the  value  of  these  items.    Nor  can  we  subscribe  to 
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an  argument  that  the  exhibit  introduced  in  evidence 
has  certain  figures  opposite  these  various  items  from 
which  the  value  might  be  inferred.  Every  item  for 
labor  in  the  claim  was  allowed  by  the  master  in  his 
findings,  yet  there  is  no  evidence  from  which  we  can 
tell  what  the  value  of  the  work  was  in  connection  with 
the  installation  of  these  cabinets. 

For  the  error  of  the  court  in  entering  its  finding  in 
the  decree  allowing  a  mechanic's  lien  for  the  entire 
sum,  the  decree  must  be  reversed  as  to  the  petition  of 
James  H.  Koche. 

In  addition  to  the  foregoing  mechanic's  lien,  inter- 
vening -petitions  were  filed  on  behalf  of  the  Davidson 
Brothers  Marble  Company  and  Benjamin  F.  Hanson. 

The  petition  of  Davidson  Brothers  Marble  Company 
set  forth  that  it  had  a  written  contract  with  the  Postl 
System  to  furnish  certain  marble  to  be  used  in  connec- 
tion with  the  installation  of  the  shower  bath  in  these 
premises;  that  the  marble  was  furnished  and  was  of 
the  value  of  $102.20. 

The  petition  of  Benjamin  F.  Hanson  was  for  the 
labor  performed  in  setting  the  marble  furnished  by 
Davidson  Brothers  Marble  Company,  and  that  the 
value  of  said  services  was  $20.03. 

The  lease  that  was  offered  in  evidence  in  this  case 
between  the  Postl  System  and  the  defendant  had  a 
covenant  that  no  alterations  nor  additions  were  to  be 
made,  save  with  the  consent  of  the  lessor;  there  was 
an  express  consent  to  the  installation  of  the  shower 
bath ;  and  the  lease  further  provided  that  all  additions 
and  alterations  made  should  remain  for  the  benefit  of 
the  lessor. 

The  defendant  also  contends  that  said  shower  bath 
should  be  regarded  as  a  trade  fixture.  We  cannot  sub- 
scribe to  that  contention,  in  view  of  the  terms  of  the 
lease.  The  alterations  and  additions  to  the  premises 
by  the  installation  of  this  shower  bath  were  expressly 
consented  to,  and,  by  the  terms  of  the  lease,  inured  to 
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the  benefit  of  the  lessor.  The  shower  bath,  under  the 
evidence  as  to  the  manner  in  which  it  was  attached  to 
the  building,  and  under  the  express  covenants  in  the 
lease,  must  be  regarded  as  a  permanent  fixture  or  im- 
provement, and  not  as  a  trade  fixture,  and  was  there- 
fore properly  the  subject-matter  of  a  mechanic's  lien. 
The  benefit  of  the  mechanic's  lien  would  also  extend 
to  the  labor  in  connection  therewith.  We  are  therefore 
of  the  opinion  that  the  court  properly  entered  a  lien 
in  favor  of  the  Davidson  Brothers  Marble  Company 
and  Benjamin  F.  Hanson. 

In  aflSrming  the  finding  of  the  court  on  these  two  last 
intervening  petitions,  this  court  does  not  wish  to  be 
understood  as  passing  upon  the  question  whether  or 
not  the  defendant,  Chapin  &  Gore,  knowingly  per- 
mitted the  material  to  be  furnished  or  the  work  to  be 
performed  under  the  other  contracts  involved  herein. 

The  decree  of  the  Circuit  Court  will  be  affirmed  in 
favor  of  the  Davidson  Brothers  Marble  Company  and 
Benjamin  F.  Hanson;  and  in  so  far  as  it  relates  to  the 
findings  in  favor  of  the  Fehr  Construction  Co.,  Harty 
Brothers  &  Harty  Company,  James  H.  Koche  and  E. 
J.  Pickett  &  Felden,  it  will  be  reversed  and  the  cause 
remanded  for  further  proceedings  not  inconsistent 
with  the  views  herein  expressed. 

Affirmed  in  part,  reversed  in  part  and  remanded. 


Oliver  F.  Smith  et  al.,  Executors,  Appellees,  y.  B.  J. 
McLaughlin^  Impleaded,  Appellant. 

Gen.  No.  19,766. 

1.  Mechanics'  lienb,  S  150* — time  of  bringing  suit  or  filing  claim 
08  against  owner.  As  against  the  owner  only,  section  7  of  the 
Mechanics'  Liens  Act,  J.  &  A.  1[  7145,  requires  suit  to  be  brought  or 
claim  filed  within  two  years  after  the  completion  of  the  work. 


*Se«  nilnolB  Notes  Dlirest,  Tola.  XI  to  XT,  and  Ciimidallve  Quartorly, 
topio  and  sectloii  number. 
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2.  Mechanics'  liens,  §  93* — necessity  of  filing  claim  before  suit. 
Section  7  of  the  Mechanics'  Liens  Act,  J.  ft  A.  t  7145,  does  not  re- 
quire a  contractor  to  file  his  claim  for  lien  before  bringing  suit 
to  enforce  his  lien  against  the  owner. 

3.  Appeal  and  ebbob,  §  966* — lohen  questions  not  presented  for 
review.  A  question  predicated  on  a  clause  in  an  alleged  contract 
between  appellant  and  appellee  cannot  be  considered  by  the  Appel- 
late Ck)urt  where  such  contract  was  not  introduced  in  evidence. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Rich- 
abd  S.  Tuthill,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1913.  Affirmed.  Opinion  filed  November 
19,  1914. 

Statement  by  the  Court.  This  is  a  bill  to  foreclose 
a  mechanic 's  lien,  brought  in  the  Circuit  Court  of  Cook 
county,  by  K.  J.  Busch,  appellee,  a  contractor,  against 
E.  J.  McLaughlin,  impleaded,  etc.,  appellant,  the 
owner  of  the  premises  in  question.  The  bill  alleges 
that  the  appellant  is  the  owner  of  certain  real  estate, 
improved  with  apartment  buildings ;  that  the  appellant 
entered  into  a  written  contract  with  the  appellee  on 
November  10,  1911,  by  the  terms  of  which  the  appellee 
was  to  complete  certain  porches  then  in  course  of  con- 
struction on  said  buildings,  for  $4,880;  that  the  work 
under  the  said  contract  was  commenced  November  14, 
1911,  and  was  completed  May  4, 1912 ;  that  the  appellee 
furnished  extra  labor  and  materials  to  the  amount  of 
$35 ;  that  the  appellant  accepted  the  work  on  the  said 
contract  on  May  4,  1912 ;  that  there  is  due  to  the  ap- 
pellee under  the  contract,  $1,277 ;  that  the  appellee  filed 
a  statement  of  claim  of  lien  in  the  Circuit  Court  of 
Cook  county  on  September  24,  1912;  that  on  the  last 
mentioned  date  the  appellant  paid  the  appellee  $672, 
but  has  refused  to  pay  the  balance  of  $605;  that  the 
appellee  is  entitled  to  a  lien  on  the  said  premises  for 
the  said  balance  due.  The  appellant  answered,  admit- 
ting the  ownership  of  the  premises,  the  making  of  the 
contract  and  the  furnishing  of  the  extras ;  denied  that 
the  appellee  completed  the  contract  according  to  the 

*8ee  Illinois  Notes  Dlseftt,  YoU.  XI  to  XV,  and  Cumulative  Qvwterly, 
topic  and  tectlon  numbAT. 
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true  meaning  and  import  of  the  plans  and  specifica- 
tions, and  denied  that  there  was  any  sum  due  the  ap- 
pellee; alleged  that  the  architect  of  the  appellant,  un- 
der the  terms  of  the  contract,  was  the  umpire  of  all 
disputes,  and  that  a  question  arose  as  to  whether  it 
was  the  duty  of  the  appellee  under  the  contract  to 
furnish  frames  for  certain  screens;  that  the  architect 
decided  that  it  was  the  duty  of  the  appellee  to  furnish 
the  same;  that  the  appellee  refused  to  do  so,  and  ap- 
pellant thereupon  had  another  contractor  complete  the 
work  at  a  cost  of  $505,  which  amount  the  appellant 
charged  to  the  appellee,  and  thereby  fully  paid  him 
under  the  contract.  The  appellant  further  answered 
that  under  the  contract  an  architect's  certificate  was 
a  condition  precedent  to  the  right  of  the  appellee  to 
demand  any  money  of  the  appellant ;  that  the  appellee 
did  not  receive  an  architect's  certificate  at  the  comple- 
tion of  the  work  done  by  him,  nor  any  certificate  for 
any  amount  alleged  to  be  due,  and  not  paid.  The 
chancellor  entered  a  decree  in  favor  of  the  appellee, 
and  found  that  there  was  due  him  from  the  appellant 
$505,  with  interest  from  September  24,  1912,  and  that 
the  appellee  was  entitled  to  a  lien  on  the  premises  for 
the  said  amount.  The  appellant,  McLaughlin,  appeals 
from  this  decree. 

The  death  of  R.  J.  Busch  has  been  suggested  to  this 
court,  and  on  motion,  Oliver  F.  Smith,  Edward  Son- 
nenschein  and  Hugo  Sonnenschein,  executors  of  the 
estate  of  said  Busch,  were  substituted. 

Lyman  M.  Paine,  for  appellant. 

Sonnenschein,  Bebkson  &  Fishell,  for  appellees. 

Mb.  Justice  Scanlan  delivered  the  opinion  of. the 
court. 

The  appellant  contends:  (1)  That  under  section  7 
of  the  Mechanic's  Lien  Act  of  1903  (J.  &  A.  If  7145), 
' '  the  filing  of  a  claim  for  a  lien  is  a  condition  precedent 


532  Appellate  Coubts  op  Illinois. 

Smith  y.  McLaughlin,  189  111.  App.  629.  . 

to  the  successful  prosecution  of  a  suit  to  foreclose  a 
mechanic's  lien,  unless  such  suit  is  begun  within  four 
months  after  the  completion  of  the  work.  •  •  • 
Since  appellee  did  not  aver  in  his  bill  and  prove  upon 
the  hearing  that  he  had  filed  a  claim  for  lien  with  the 
clerk  of  the  Circuit  Court,  the  decree  in  his  favor  is 
erroneous  and  must  be  reversed/*  (2)  That  the  ap- 
pellee did  not  complete  his  contract  to  the  satisfaction 
of  the  architect,  and  did  not  obtain  from  the  architect 
a  final  certificate  for  the  amount  alleged  to  be  due,  and 
such  certificate  is  a  condition  precedent  to  his  right 
of  recovery  in  this  case. 

The  first  contention  of  appellant  requires  a  construc- 
tion of  section  7  of  the  Mechanic's  Lien  Law  of  1903. 
This  section,  so  far  as  it  is  material  to  the  present  con- 
tention, reads  as  follows: 

*  *  No  contractor  shall  be  allowed  to  enforce  such  lien 
against  or  to  the  prejudice  of  any  other  creditor  or 
incumbrancer  or  purchaser,  unless  within  four  months 
after  completion,  or  if  extra  or  additional  work  is  done 
or  material  is  delivered  therefor  within  four  months 
after  the  completion  of  such  extra  or  additional  work 
or  the  final  delivery  of  such  extra  or  additional  mate- 
rial, he  shall  either  bring  suit  to  enforce  his  lien  there- 
for or  shall  file  with  the  clerk  of  the  Circuit  Court  in 
the  county  in  which  the  building,  erection  or  other  im- 
provement to  be  charged  with  the  lien  is  situated,  a' 
claim  for  lien,  verified  by  the  affidavit  of  himself,  or 
his  agent  or  employe,  which  shall  consist  of  a  brief 
statement  of  the  contract,  the  balance  due  after  allow- 
ing all  credits,  and  a  sufficiently  correct  description 
of  the  lot,  lots  or  tracts  of  land  to  identify  the  same. 
Such  claim  for  lien  may  be  filed  at  any  time  after  the 
contract  is  made,  and  as  to  the  owner  may  be  filed  at 
any  time  after  the  contract  is  made  and  within  two 
years  after  the  completion  of  said  contract,  or  the  com- 
pletion of  any  extra  work  or  the  furnishing  of  any 
extra  material  thereunder,  and  as  to  such  owner  may 
be  amended  at  any  time  before  the  final  decree.'' 

In  passing  upon  the  present  contention,  it  is  neces- 
sary to  keep  in  mind  that  the  appellee  in  his  bill  is  not 
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seeking  to  enforce  his  lien  against  a  third  party,  but 
only  against  the  owner  of  the  property.  The  question 
raised  by  the  appellant  in  his  first  contention  has  been 
heretofore  presented  to  an  Appellate  Court  but  once, 
so  far  as  we  are  aware,  namely,  in  the  case  of  Zander 
Reum  Go.  v.  Congregation  B'Nei  Moshe,  159  111.  App. 
371.  In  that  case  the  Court  construed  section  7  to 
mean,  *Hhat  the  lien  may  be  perfected  as  against  a 
creditor,  encumbrancer  or  purchaser  by  either  suing 
or  filing  a  claim  within  four  months,  but  as  against 
the  owner  by  either  suing  or  filing  a  claim  within 
two  years  after  the  completion  of  the  work.**  The 
Supreme  Court  of  this  State  has  held  that,  **the 
purpose  of  requiring  the  claim  to  be  filed  within 
a  stated  time  is,  that  third  persons  dealing  with 
the  property  may  have  notice  of  the  existence, 
nature  and  character  of  the  lien  as  well  as  the  times 
when  the  material  was  furnished  and  labor  performed, 
and  thus  be  enabled  to  learn  from  the  claim  itself 
whether  it  was  such  as  can  be  enforced. ' '  Schmidt  v. 
Anderson,  253  111.  29-32.  As  against  creditors,  etc., 
section  7  does  not  require  the  contractor  to  file  a  state- 
ment of  claim  before  he  brings  suit.  When  the  pur- 
pose of  the  section  is  kept  in  mind,  there  would  seem 
to  be  no  good  reason  why  a  contractor  should  be  re- 
quired to  file  a  statement  of  claim  before  bringing  suit 
to  enforce  his  lien  against  the  owner  only.  Appellant 's 
interpretation  of  the  section  would  require  the  con- 
tractor to  perform  a  useless  act.  While  section  7  of 
the  present  act  differs  materially  from  the  same  sec- 
tion of  the  prior  act  construed  by  the  Supreme  Court 
in  Bloomington  Hotel  Co.  v.  Garthwait,  227  111.  613, 
and  Kelley  v.  Springer,  235  111.  493,  nevertheless,  we 
find  nothing  in  these  cases  that  supports  the  present 
contention  of  the  appellant. 

After  a  careful  consideration  of  section  7,  in  the 
light  of  the  plain  purpose  of  the  act  in  requiring  a 
claim  to  be  filed  within  a  stated  time,  we  concur  in  thd 
interpretation  of  the  section  expressed  by  the  Court  in 
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the  case  of  Zander  Reum  Co.  v.  Congregation  B'Nei 
Moshe,  supra. 

The  second  contention  of  the  appellant  cannot  be 
considered  by  us,  for  the  reason  that  it  is  predicated 
upon  an  alleged  clause  in  an  alleged  contract  between 
the  appellant  and  the  appellee,  not  introduced  in  evi- 
dence. 

Finding  no  error  in  this  record,  the  decree  of  the 
Circuit  Court  of  Cook  county  will  be  aflSrmed. 

Affirmed. 


Leonardo  Calabrease,   Appellee,   y.  City   of  Ghieago 

Heights,  Appellant. 

Oen.  No.  19,799.     (Not  to  be  reported  in  fnlL) 

Appeal  from  the  City  Court  of  Chicago  Heights;  the  Hon.  Chaslbb 
H.  Bowles,  Judge,  presiding.  Heard  in  in  the  Branch  Appellate 
Court  at  the  October  term,  1913.  Affirmed.  Opinion  filed  Novem- 
ber 19,  1914. 

Statement  of  the  Case. 

Action  by  Leonardo  Calabrease  against  the  City  of 
Chicago  Heights  to  recover  damages  sustained  by 
plaintiff  through  the  loss  of  the  services  of  his  thir- 
teen-year-old son  and  for  expenses  incurred  in  curing 
the  son  of  personal  injuries  sustained  by  him  on  ac- 
count of  a  defective  sidewalk.  The  case  was  tried  be- 
fore a  court  and  jury  and  the  latter  returned  a  verdict 
in  favor  of  plaintiff  and  assessed  his  damages  at  five 
hundred  dollars.  The  plaintiff  entered  a  remittitur  of 
one  hundred  dollars  and  judgment  was  entered  for 
four  hundred  dollars.  To  reverse  the  judgment,  de- 
fendant appeals. 
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Lundquist  v.  Qulst,  189  111.  App.  535. 


Edward  J.  Kloss,  for  appellant;  George  A.  Brink- 
man,  of  counsel. 

Daniel  L.  Cruice  and  A.  S.  Langille,  for  appellee. 

Mr.  Justice  Scanlan  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Municipal  cokporations,  S  1224* — when  statutory  notice  to  city  of 
claim  for  personal  injuries  unnecessary.  Section  7,  eh.  70,  Hurd's 
R.  S.  1912,  J.  &  A.  IT  6190,  requiring  a  person  who  is  about  to  sue  a 
city  for  personal  injuries  to  file  a  notice  of  the  accident,  held  to 
apply  only  to  the  case  of  a  person  who  intends  to  bring  an  action 
for  an  injury  to  his  person  and  not  to  apply  to  a  case  where  a  father 
intends  to  bring  suit  for  the  loss  of  services  and  the  expenses  of  cur- 
ing his  minor  son  who  sustained  the  injuries. 


Frederick  Lundquist,  Appellant,  y.  Albert  L.  Qulst, 
Administrator,  et  aL,  Appellees. 

Gen.  No.  19,813.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
William  E.  Dever,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  October  term,  1913.  Affirmed.  Opinion  filed 
November  19,  1914. 

Statement  of  the  Case. 

Bill  by  Frederick  Lundquist  against  Andrew  M. 
Quist,  E.  P.  Nelson  and  Albert  L.  Quist  to  restrain  de- 
fondants  from  prosecuting  a  suit  in  the  Municipal 
Court  of  Chicago,  in  which  defendant  E.  P.  Nelson 
was  the  plaintiff  and  the  complainant  was  the  defend- 

•See  IliinolH  Notes  DiireBt,  Vols.  XI  to  XV,  and  Camal»tlve  Qvarterlr,  huho 
topic  and  Mction  nmnbor. 
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ant,  and  in  which  suit  E.  P.  Nelson  sought  to  recover 
on  a  promissory  note  for  $781.67  given  by  complainant 
to  the  defendant  Andrew  M.  Quist,  and  by  the  latter 
indorsed  to  said  Nelson.  To  reverse  a  decree  dis- 
missing the  bill  for  want  of  equity,  complainant  ap- 
peals. 

G.  A.  BuBESH,  for  appellant 

Hblmeb,  Moxjlton,  Whitman  &  Whitman,  for  ap- 
pellees ;  Chasles  B.  Holton,  of  coimseL 

Mb.  Justice  Soanlan  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Account  stated,  §  3* — when  evidence  sufficient  to  estahlish. 
On  a  bill  filed  by  a  maker  of  a  note  to  enjoin  the  Indorser  of  the 
payee  from  prosecuting  a  suit  thereon  on  the  ground  that  there 
was  a  mistake  as  to  the  amount  due  the  payee  when  the  note  was 
given,  and  that  said  note  had  been  fraudulently  indorsed  to  deprive 
complainant  of  his  lawful  and  equitable  defense  to  said  note,  held 
that  a  finding  that  there  was  an  account  stated  at  the  time  the  note 
was  given  was  sustained  by  a  preponderance  of  the  evidence.  It  ap* 
pearlng  that  there  was  a  full  and  fair  discussion  between  the  parties 
of  the  account  between  them  before  the  note  was  given,  that  com- 
plainant had  never  complained  of  the  statement  of  account  until 
shortly  before  the  suit  at  law  was  brought,  and  that  complainant 
had  given  money  to  the  payee  on  several  occasions  to  apply  on  the 
note. 

2.  Account  stated,  §  17* — when  will  not  he  reopened  for  fraud 
or  mistake.  It  Is  the  law  of  this  State  that  where  parties,  after 
a  full  and  fair  opportunity  of  examining  and  deciding  upon  their 
mutual  accounts,  have  adjusted  and  settled  them,  the  law  will  not 
permit  a  deliberate  settlement  thus  made  to  be  reopened,  except 
upon  the  clearest  evidence  of  fraud  or  mistake  In  the  settlement, 
and  the  burden  of  proving  fraud  or  mistake  rests  upon  the  party 
asserting  It 

•See  Iliinolfl  Notes  Digest,  Vols.  XI  to  XV,  and  Ciimiil»tlTe  Quarterly, 
topic  and  seetion  number. 
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Ck>ok  et  al.  v.  Newbold  et  al,  189  III  App.  637. 


Chester  A.  Cook  and  Raymond  C.  Cook,  Trustees,  Ap- 
pellees, Y.  Helen  M.  Newbold  and  Thomas  6. 
Newbold,  Appellants. 

Gen.  No.  19,S27.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Lock- 
wood  HoNOBE,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1913.  Ai&rmed.  Opinion  filed  Novem- 
ber 19,  1914. 

Statement  of  the  Case. 

Bill  by  Chester  A.  Cook  and  Raymond  C.  Cook,  trus- 
tees, against  Helen  M.  Newbold  and  Thomas  G.  New- 
bold  to  enjoin  the  alleged  violation  of  certain  negative 
covenants  in  a  lease  covering  a  certain  building  in  the 
city  of  Chicago.  One  Ira  B.  Cook  leased  the  building 
in  question  to  Helen  M.  Markham  (now  Newbold),  one 
of  the  defendants,  for  a  period  of  ten  years.  After  the 
making  of  said  lease  the  said  Cook  conveyed  his  inter- 
est in  the  premises  to  complainants  in  trust  and  as- 
signed to  them,  as  trustees,  the  said  lease.  The  16ase 
provides  that  the  first  floor  of  the  building  may  be 
used  as  a  buffet  and  restaurant  and  for  other  com- 
mercial purposes,  and  that  the  remaining  portion  of 
the  building  may  be  used  as  a  hotel,  and  the  lessee 
covenants  that  she  *'will  not  permit  said  premises  or 
any  part  thereof  to  be  used  for  any  unlawful  or  im- 
moral purpose  or  for  any  purpose  in  violation  of  the 
laws  of  the  United  States,  the  State  of  Illinois,  or  the 
ordinances  of  the  City  of  Chicago,  or  for  any  purpose 
that  will  tend  to  injure  the  reputation  of  said  prem- 
ises or  of  the  building  of  which  they  are  a  part,  or  dis- 
turb the  tenants  of  such  building  or  the  neighborhood 
and  especially  said  second  party  will  not  permit  or 
allow  any  women  to  frequent  or  congregate  in  that 
part  of  said  demised  premises  used  exclusively  as  a 
saloon. ' ' 
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The  bill  alleged  a  violation  of  said  covenant  and 
prayed  that  the  damages  sustained  by  complainants 
may  be  ascertained;  and  that  the  defendants  may  be 
enjoined  from  permitting  the  premises  to  be  used  for 
immoral  purposes,  in  violation  of  the  laws  of  the 
United  States,  the  State  of  Illinois  or  the  ordinances 
of  the  city  of  Chicago.  The  defendants  filed  separate 
answers,  denying  every  material  averment  of  the  bill, 
and  asserting  that  the  proceedings  were  instituted  by 
the  complainants  for  the  purpose  of  obtaining  posses- 
sion of  the  premises  because  of  the  enhancement  in  the 
rental  value  of  the  property.  A  replication  was  filed 
to  the  answers ;  the  cause  was  heard  by  the  chancellor, 
and  a  decree  was  entered,  the  material  parts  of  which 
were  as  follows :  *  *  *  *  *  and  that  the  equities  of 
this  cause  are  with  said  complainants.  •  •  •  The 
court  finds  from  the  evidence  that  the  said  hotel  has 
not  been  used  for  purposes  of  prostitution,  that  is  to 
say,  it  has  not  been  devoted  to  the  practice  of  prostitu- 
tion or  lewdness,  nor  have  the  defendants  kept  upon 
said  premises  a  house  of  assignation,  that  is  to  say,  a 
house  devoted  to  that  purpose,  nor  have  they  kept  a 
house  devoted  to  the  practice  of  fornication,  prostitu- 
tion and  lewdness,  but  have  kept  it  as  a  house  devoted 
to  hotel  purposes.  The  evidence  does  not  disclose  any 
instance  in  which  the  defendants  knowingly  and  will- 
ingly permitted  said  premises  to  be  used  for  any  im- 
moral purpose.  But  the  court  does  find  that  on 
numerous  occasions,  acts  of  fornication  and  prostitu- 
tion have  taken  place  in  said  hotel,  and  that  these  oc- 
casions have  been  so  numerous  that  the  court  must 
find  that  the  defendants  have  not  exercised  suflicient 
diligence  to  guard  against  these  immoral  practices, 
and  that  the  complainants  are  entitled  to  a  greater 
degree  of  diligence  on  the  part  of  the  defendants  in 
this  respect.  And  the  court  further  finds  that  com- 
plainants have  not  knowingly  or  intentionally  per- 
mitted said  premises  to  be  used  or  occupied  for  any 
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such  illegal  or  immoral  purposes.  In  consideration  of 
the  foregoing,  it  is  therefore  ordered,  adjudged  and 
decreed  that  the  defendants,  Helen  Markham  Newbold 
and  Thomas  Newbold,  their  attorneys,  agents  and  em- 
ployees, be  and  they  are  each  of  them  enjoined  at  all 
times  during  the  term  of  said  lease  from  said  Ira  B. 
Cook  to  said  Helen  M.  Markham,  from  permitting  the 
said  hotel  or  any  part  thereof  to  be  used  or  occupied 
for  any  immoral  purpose,  or  for  any  purpose  that 
would  tend  to  injure  the  reputation  of  said  premises, 
and  that  the  costs  of  this  proceeding  be  paid  by  the 
defendants."  To  reverse  the  decree,  the  defendants 
prosecute  an  appeal. 

The  defendants  contended  that  the  findings  of  fact 
of  the  chancellor,  incorporated  in  the  decree,  that  re- 
late to  the  alleged  violations  by  the  defendants  of  the 
covenants  of  the  lease,  are  adverse  to  the  allegations 
of  the  bill  in  reference  thereto,  and  that  the  law,  ap- 
plicable to  the  facts  as  found,  required  that  the  suit 
be  dismissed  for  want  of  equity,  and  that  therefore  the 
decree  of  the  Circuit  Court  should  be  reversed  and  the 
cause  remanded  with  directions  to  the  chancellor  to 
enter  a  decree  dismissing  the  bill.  The  complainants 
contended  that  the  evidence  in  the  case  conclusively 
shows  that  the  defendants  kept  and  maintained  the 
hotel  in  question  as  a  place  for  the  practice  of  pros- 
titution and  lewdness,  as  alleged  in  the  bill,  and  that 
it  is  not  material  whether  the  ordering  part  of  the 
decree  is  consistent  with  the  chancellor 's  findings ;  that 
the  important  and  controlling  question  is,  does  the 
evidence  justify  the  decretal  order!  The  defendants 
in  reply  to  this  contention  say,  that  the  complainants 
have  not  assigned  cross-error,  and  that  therefore  the 
correctness  of  the  findings  of  fact  of  the  chancellor 
cannot  now  be  assailed  by  them  and  that  the  findings 
are  conclusive  on  the  Appellate  Court. 

George  W.  Miller  and  Joseph  B.  Fleming,  for  ap- 
pellants. 
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Stozky  y.  Robe  et  al.,  189  111.  App.  540. 

Donald  L.  Mobbill,  for  appellees ;  Eobebt  W.  Mii/- 
LAB,  of  counsel. 

Mb.  Justicb  Soanlan  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Appeal  akd  kbbob,  S  1077* — cross  errors.  The  assignment  of 
cross-errors  In  a  chancery  case  Is  the  pleading  of  the  party  and 
sets  forth  the  ground  upon  which  appellee  or  defendant  in  error 
seeks  a  reversal  of  the  decree  in  whole  or  in  part 

2.  Appeal  and  ebbob,  9  1078* — when  CLSsignment  of  cross-errors 
improper  and  unnecessary.  An  assignment  of  cross-errors  is  not 
necessary  or  proper  in  a  chancery  case  where  the  appellee  or  de- 
fendant in  error  has  obtained  every  thing  that  he  claims;  he  cannot 
assign  cross-errors  merely  because  he  is  dissatisfied  with  all  or  some 
of  the  findings  of  facts  of  the  chancellor  embodied  in  the  decree. 

3.  Bquitt,  S  549* — effect  of  inconsistent  findings  in  decree. 
Where  the  ordering  part  of  a  decree  is  inconsistent  with  the  findings 
of  the  chancellor  embodied  in  the  decree,  the  decretal  order  will  be 
sustained  if  it  is  in  accord  with  the  allegations  of  the  bill  and  the 
evidence. 


Peter  J.  Stozky,  Appellant,  y.  Edward  Robe  and  Cor- 
nelia Robe,  Appellees. 

Qen.  No.  19,S40.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Chables 
H.  Bowles,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1913.  Reversed  and  remanded.  Opinion  filed 
November  19,  1914. 

Statement  of  the  Case. 

Action  on  certain  promissory  notes,  secured  by  a 
chattel  mortgage  and  given  for  a  shoe  repairing  shop, 
by  Peter  J.  Stozky  against  Edward  Robe  and  Cornelia 

•8ee  minolfl  Notes  Dlirest,  Yol«.  XI  to  XT,  and  CmnolfttlTO  Qoarterlr, 
topic  and  seetion  nmnbor. 
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Eobe.  The  notes  were  so  drawn  that  one  of  them  fell 
due  each  month  in  succession.  Three  of  the  notes  were 
paid  and,  on  the  defendants  refusing  to  pay  the  re- 
mainder, judgment  by  confession  was  entered  for 
$965.  On  motion  of  the  defendants,  leave  was  given 
them  to  plead  and  they  filed  joint  pleas,  alleging  that 
the  notes  were  obtained  by  fraud  in  that  they  were 
represented  to  be  simple  promissory  notes  and  not 
judgment  notes.  The  case  was  tried  by  a  court  and 
jury  and  a  verdict  was  rendered  in  favor  of  the  de- 
fendants. A  motion  for  new  trial  was  overruled,  judg- 
ment was  entered  on  the  verdict  and  the  plaintiff  ap- 
pealed. 

EuDOLPH  Frankenstein-  and  H.  P  Tuohscherbe,  for 
appellant. 

Geoegb  W.  WiLBTrR,  for  appellees. 

Mr.  Justice  Soanlan  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  INSTBUCTIONS,  S  87* — wheu  instruction  as  to  burden  of  proof  is 
misleading.  An  instruction  in  an  action  on  promissory  notes  that 
the  burden  of  proof  was  upon  the  plaintiff  to  establish  the  facts 
necessary  to  recovery,  by  a  preponderance  or  greater  weight  of  evi- 
dence, held  misleading  where  the  facts  necessary  to  make  out  a 
prima  facie  ca:se  for  the  plaintifF  were  not  disputed  and  the  de- 
fendants relied  on  affirmative  defenses,  since  the  Jury  might  con- 
clude that  the  plaintlfiF  was  bound  by  law  to  establish  the  negative  of 
the  special  defenses  before  he  could  recover. 

2.  Fraud,  §  21* — what  false  representations  constitute  fraud.  The 
mere  misrepresentation  of  a  person  as  to  the  legal  effect  of  the  sign- 
ing of  notes  does  not  constitute  fraud  at  law  and  cannot  be  availed 
of  as  a  defense  to  the  notes. 

3.  Judgment,  §  66* — what  will  warrant  setting  aside  of  judgment 
hp  confession.  The  fact  that  a  person  was  induced  to  sign  Judg- 
ment notes  instead  of  simple  promissory  notes  is  not  such  fraud  as 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XT,  mnd  CvmalaUTO  Quarterly, 
topic  and  seetion  number. 
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will  constitute  a  good  defense,  In  an  action  where  it  Is  sought  to 
set  aside  a  Judgment  by  confession,  for  If  the  amount  of  the  judg- 
ment is  owed  it  will  not  be  set  aside. 


J.  F.  O'Brien,  Appellee,  y.  Isabella  Curran,  Appellant. 
Gen.  No.  19,855.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Rufus 
F.  Robinson,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1913.  Affirmed.  Opinion  filed  November 
19,  1914. 

Statement  of  the  Case. 

Suit  of  the  first  class  in  the  Municipal  Court  of  Chi- 
cago by  J.  F.  O'Brien  against  Isabella  Curran  for 
services  rendered  as  a  real  estate  broker  in  procuring 
a  customer  for  a  ninety-nine  year  leasehold.  The  case 
was  tried  before  a  court  and  jury  and  a  verdict  was 
rendered  in  favor  of  the  plaintiff  for  fifteen  hundred 
dollars. 

A  new  trial  was  granted  and  resulted  in  a  verdict 
for  the  same  amount.  Judgment  was  entered  on  the 
verdict  and  the  defendant  appealed. 

Edwabd  Maher,  for  appellant. 

Frank  &  Lurie,  for  appellee. 

Mb.  Justice  Scanlan  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Bbokebs,  §  88* — when  verdict  uHU  not  be  set  aside.  Where  a  real 
estate  broker  made  a  prima  facie  showing  that  a  married  woman 
authorized  her  husband  to  employ  such  broker  as  her  agent  in  pro- 
curing a  purchaser  for  a  leasehold,  and  two  Juries  decided  the  ques- 
tion of  the  husband's  authority  in  favor  of  the  broker,  the  finding 
of  the  second  jury  being  indorsed  by  the  trial  Judge,  such  finding 
held  not  to  be  against  the  weight  of  the  evidence. 


•See  UllnoU  Notes  Digest,  Yol«.  XI  to  XV,  and  CnmulfttlTe  Quarterly,  lama 
topic  and  soction  number. 
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Auto  Light  A  Mfg.  Co.  v.  35%  Auto.  Supply  Co.,  189  111.  App.  543. 


Auto  Light  &  Manufacturing  Company,  Appellee,  y. 
35%  Automobile  Supply  Company,  Appellant. 

Gen.  No.  19,866.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Habbt 
M.  F^SHEB,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1913.  Affirmed.  Opinion  filed  November  19, 
1914. 


Statement  of  tbe  Case. 

Suit  of  the  first  class  in  the  Municipal  Court  of  Chi- 
cago by  the  Auto  Light  &  Manufacturing  Company,  a 
corporation,  against  the  35%  Automobile  Supply  Com- 
pany, a  corporation,  to  recover  $1,500  for  merchandise 
alleged  to  have  been  delivered  by  the  plaintiff  to  the 
defendant  upon  a  written  contract. 

The  defendant's  affidavit  of  merits  alleged  that  the 
transaction  was  with  the  35%  Automobile  Supply 
Company  of  New  York,  another  corporation.  A  ver- 
dict was  returned  finding  the  igsues  against  the  de- 
fendant and  assessing  the  plaintiff's  damages  at 
$1,554.27.  After  verdict  the  ad  damnum  was  increased 
to  $1,600,  on  motion  of  the  plaintiff.  A  motion  for 
new  trial  was  overruled,  the  judgment  followed  and 
the  defendant  appealed. 

Edward  R.  Litzingeb,  for  appellant. 

John  T.  Richabds,  for  appellee. 

Mr.  Justice  Scanlan  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.    Sales,  §  329* — when  finding  will  not  be  set  aside.    In  an  action 
for  merchandise  sold  to  an  IHinois  corporation,  where  the  defense 
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was  that  the  transaction  was  with  another  corporation,  and  it  ap- 
peared that  the  goods  were  ordered  by  the  defendant's  president  at 
the  office  of  the  Illinois  corporation,  which  accepted  and  used  such 
goods,  a  finding  of  the  Jury  that  the  transaction  was  with  the  Illi- 
nois corporation  was  not  manifestly  against  the  weight  of  the  evi- 
dence. 

2.  Appeal  and  ebbob,  S  573 ♦ — when  exception  is  necessary  to  pre^ 
serve  right  of  appeal.  A  defendant  who  does  not  specifically  except 
to  a  portion  of  an  oral  charge  cannot  complain  of  it  on  appeal. 

3.  Instbuctions,  §  81* — when  instruction  is  erroneous  as  unduly 
emphasizing  facts.  In  an  action  for  goods  sold  to  a  cor];>oration, 
where  the  defense  was  that  the  transaction  was  with  another  cor- 
poration, an  instruction  that  the  Jury  could  consider  that  the  con- 
tract was  made  at  the  office  of  the  Illinois  corporation  was  erroneous, 
since  the  court  had  no  right  to  single  out  certain  portions  of  the 
evidence  bearing  on  a  controverted  question  of  fact  and  tell  the  Jury 
to  consider  them;  but  the  error  was  harmless  where  it  appeared 
that  under  the  facts  a  new  trial  would  not  change  the  result. 

4.  Sales,  S  330* — when  instruction  as  to  implied  contract  is 
proper.  In  an  action  for  goods  sold  to  an  Illinois  corporation,  where 
the  defense  was  that  the  transaction  was  with  another  corporation, 
an  instruction  based  on  the  theory  that  the  goods  were  accepted  and 
used  by  the  defendant  held  not  erroneous  as  against  an  objection 
that  there  was  no  evidence  to  support  it 

5.  Intebest,  §  6* — when  allowed.  In  an  action  for  goods  sold  on 
a  written  order,  the  sale  being  for  cash  and  for  a  certain  and  definite 
sum,  due  at  a  specified  time,  the  plaintiff  was  entitled  to  interest 
regardless  of  the  question  whether  there  had  been  an  unreasonable 
and  vexatious  delay  of  payment  of  the  money  due. 


Charles  Blodgett^  Appellant,  y.  George  W.  Neyins, 

Appellee. 

Gen,  No.  19,877.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  John 
A.  DowDALL,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1913.  Affirmed.  Opinion  filed  November  19, 
1914. 
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Statement  of  the  Case. 

Action  on  the  case  by  Charles  Blodgett  against 
George  W.  Nevius  and  Laird  W.  Nevius,  as  copartners, 
for  alleged  malpractice  in  extracting  a  tooth,  whereby 
a  fracture  of  the  jaw  resulted.  At  the  close  of  the  evi- 
dence the  plaintiff  discontinued  the  suit  as  to  the 
defendant  Laird  W.  Nevius.  A  verdict  was  rendered 
finding  the  defendant  not  guilty,  motion  for  a  new 
trial  was  overruled,  judgment  followed  and  the  plain- 
tiff appealed. 

Elmer  D.  Brothers,  Clyde  C.  Colwell  and  Emery 
S.  Walker,  for  appellant. 

EoBERT  J.  FoLONiE,  for  appellee. 

Mr.  Justice  Scanlan  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Appeal  and  ebrob,  §  474* — when  objection  is  necessary  to  pre- 
serve  right  of  review.  A  plaintiff  cannot  complain  on  appeal  of 
improper  and  prejudicial  remarks  of  the  defendant's  counsel  In 
his  closing  argument  when  the  record  shows  that  no  objection  was 
made  to  the  same  and  that  the  court's  attention  was  not  called  to  the 
remarks. 

2.  Dentists,  §  3* — what  instructions  are  proper  in  action  for 
malpractice.  In  an  action  for  alleged  malpractice  In  extracting  a 
tooth,  instructions  announcing  familiar  rules  of  law  as  to  the  de- 
gree of  skill  and  care  required  of  dentists  but  not  directing  a  ver- 
dict or  undertaking  to  state  what  facts  would  constitute  negligence, 
cannot  be  considered  erroneous. 

3.  Dentists,  {$  3* — when  burden  of  proof  rests  on  plaintiff.  In  an 
action  for  alleged  malpractice  in  extracting  a  tooth,  whereby  a  frac- 
ture of  the  jaw  resulted,  the  burden  rested  on  the  plaintiff  to  show 
want  of  care  or  skill  in  the  treatment,  and  that  the  bad  result 
following  the  treatment  was  the  result  of  such  want  of  care  and 
skill,  and  no  presumption  that  the  defendant  was  unskilful  or 
negligent  would  follow  from  the  mere  fact  that  the  Jaw  was  frac- 
tured and  that  the  plaintiff  was  otherwise  Injured. 

•See  minoifi  Notes  Dlyest,  Tola.  XI  to  XV,  muI  CvmulAtlTe  Quarterly,  same 
topic  and  section  number. 
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Anna  GUmore^  Appellee^  y.  8.  A.  Lewlnsolin,  Appellant. 

Gen.  No.  19,886. 

1.  Appeal  and  ebbob,  §  1851* —  what  is  essential  to  validity  of 
appeal  bond.  The  proYlsion  for  appeal  bonds,  sections  92,  93  of 
the  Practice  Act,  J.  &  A.  Iff  8629,  8630,  is  for  the  benefit  of  an 
appellee  and  is.  directory  and  not  mandatory,  and  an  appellee  has 
the  right  to  waive  approval  by  the  trial  court  without  thereby  in- 
validating the  bond  or  the  appeaL 

2.  Appeal  and  ebbob,  §  1877* — when  obligor  on  appeal  bond  is 
estopped  to  deny  validity.  Where  a  bond  is  filed  for  the  express 
purpose  of  taking  an  appeal  and  is  treated  as  valid  by  both  parties, 
it  is  valid  as  a  voluntary  contract,  and  the  expenses  Incurred  by 
the  appellee  in  defending  the  appeal,  on  the  faith  of  the  bond, 
afford  a  sufficient  consideration  for  entering  into  it;  and  in  a  suit 
on  such  appeal  bond  the  obligor  will  not  be  heard  to  say  that  no 
valid  appeal  was  ever  taken,  nor  will  he  be  permitted  to  question 
the  truth  of  the  recitals  in  the  bond. 

Appeal  from  the  Municipal  Ck>urt  of  Chicago;  the  Hon.  James  C. 
Mabtin,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1913.  Affirmed.  Opinion  filed  November  19, 
1914. 

Statement  by  the  Court.  This  is  a  suit  on  an  ap- 
peal bond  given  by  The  Modern  Protective  Associa- 
tion, a  corporation,  on  an  appeal  to  reverse  a  judg-* 
ment  for  $1,427,  against  said  Association  and  in  favor 
of  Anna  Qilmore,  the  appellee,  hereinafter  called  the 
plaintiff,  entered  July  23,  1910,  in  the  Municipal  Court 
of  Chicago,  from  which  judgment  The  Modem. Pro- 
'  tective  Association  prayed  an  appeal  to  the  Appellate 
Court  and  gave  bond  in  the  sum  of  $2,000,  which  bond, 
S.  A.  Lewinsohn,  also  known  as  S.  Adam  Lewinsohn, 
appellant,  hereinafter  called  the  defendant,  executed 
as  surety.  The  judgment  of  the  Municipal  Court  on 
said  appeal  was  aflSrmed  in  the  Appellate  Court  and 
the  said  Association  and  the  defendant,  having  failed 
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to  pay  said  judgment,  this  suit  was  instituted  against 
the  defendant  to  collect  on  said  bond.  The  statement  of 
claim  filed  on  behalf  of  the  plaintiff  alleges  the  execu- 
tion of  the  bond  and  the  conditions  of  the  same;  al- 
leges further  that,  although  the  said  Appellate  Court 
on  July  9,  1912,  affirmed  the  said  judgment  of  the 
Municipal  Court,  the  said  Association  and  the  said 
defendant  have  not  paid  to  the  plaintiff  the  amount  of 
the  said  judgment,  whereby  an  action  has  accrued  to 
the  plaintiff  to  demand  of  the  defendant  the  sum  of 
$2,000 ;  that  the  defendant  has  not  paid  the  said  sum  of 
money  and  refuses  to  do  so,  to  the  damage  of  the  plain- 
tiff of  $2,000.  A  copy  of  the  bond  is  attached  to  the 
said  statement.  One  of  the  recitals  in  the  said  bond 
is :  * '  The  said  The  Modem  Protective  Association  has 
prayed  for  and  obtavned  an  appeal  to  the  Appellate 
Court  of  the  First  District  of  the  State  of  Illinois." 
The  defense  of  the  defendant  is  thus  stated  in  his  aflS- 
davit  of  merits : 

**That  the  defense  of  the  defendant  to  said  suit  is 
as  follows :  Said  instrument  sued  on  being  the  alleged 
writing  obligatory  or  bond  set  up  in  plaintiff's  state- 
ment of  claim  and  affidavit  was  and  is  null  and  void, 
and  is  not  such  an  instrument  as  can  be  made  the  basis 
of  an  action  against  this  defendant  in  that  said  alleged 
instrument,  to-wit,  said  alleged  appeal  bond  never  be- 
came such  an  appeal  bond,  in  that  the  same  was  never 
approved  by  the  court  or  the  Clerk  of  said  court,  or 
any  person  authorized  by  law  to  approve  the  same,  nor 
was  any  order  entered  of  record  approving  said  al- 
leged bond  or  accepting  the  same,  and  said  instrument 
is  not  an  appeal  bond  as  required  by  the  statutes  of 
this  State  in  such  cases  made  and  provided.'* 

A  jury  was  waived  and  the  case  was  submitted  to 
the  court.  On  the  hearing  the  plaintiff  moved  to  strike 
defendant's  affidavit  of  merits  on  the  ground  that  it 
did  not  set  up  any  legal  defense,  and  the  defendant 
moved  to  strike  plaintiff's  statement  of  claim  and  affi- 
davit.   It  was  conceded  by  the  parties  that  there  was 
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no  question  of  fact  involved  in  the  suit.  It  was  ad- 
mitted that  the  facts  set  up  in  the  affidavit  of  merits 
were  true,  in  that,  viz.,  the  appeal  bond  sued  on  had 
never  been  approved  by  the  Municipal  Court  or  by  any 
judge  thereof,  nor  by  the  clerk  of  said  court,  nor  by 
any  order  of  court  entered  of  record  and  that  no  order 
of  court  had  ever  been  entered  approving  said  bond 
or  directing  the  clerk  of  said  court  to  approve  said 
bond.  It  was  stated  to  the  court  by  the  parties  that 
the  only  question  in  the  case  was  whether  or  not  there 
was  any  liability  of  the  defendant  on  said  appeal  bond, 
in  view  of  the  fact  that  said  bond  had  never  been  ap- 
proved by  the  court  or  any  judge  thereof,  nor  by  any 
order  of  court  or  by  the  clerk  of  said  court.  The  court 
found  that  the  defense  set  up  in  the  affidavit  of  merits 
was  not  a  legal  defense  to  the  suit,  and  the  motion  of 
the  defendant  to  strike  the  plaintiff's  statement  of 
claim  and  for  a  dismissal  of  the  suit  was  overruled, 
and  the  motion  of  the  plaintiff  to  strike  the  affidavit 
of  merits  of  the  defendant  was  sustained.  The  de- 
fendant elected  to  stand  upon  his  affidavit  of  merits, 
and  the  court  found  the  issues  for  the  plaintiff  in  debt 
in  the  sum  of  $2,000  and  assessed  the  plaintiff's  dam- 
ages at  the  sum  of  $1,648.15.  Judgment  was  entered 
on  the  finding,  and  this  appeal  followed.  It  appears 
from  the  record  that  the  appeal  bond  was  0.  K.'d  by 
the  attorneys  for  the  plaintiff  in  the  suit  of  Anna  Gil- 
more  V.  Modern  Protective  Association  in  the  Munic- 
ipal Court,  and  it  has  been  conceded  by  the  counsel  for 
both  sides  in  this  cx)urt  that  the  said  O.  K.  was  made 
by  the  said  attorneys  prior  to  the  filing  of  the  said 
bond  in  the  office  of  the  clerk  of  the  Municipal  Court. 

David  &  Zillman,  for  appellant. 

Edgar  L.  Mastebs  and  Edward  J.  Stevens,  for  ap- 
pellee. 
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Mb.  Justiob  Scaklan  delivered  the  opinion  of  the 
court. 

The  defendant  contends:  **  (1)  That  the  bond  never 
having  been  approved  according  to  the  requirements 
of  the  statute,  became  a  nullity  and  no  action  can  be 
maintained  thereon.  (2)  There  was  no  consideration 
for  the  giving  of  the  bond,  in  that  such  bond  never 
having  been  approved,  the  defendant  in  the  judgment 
appealed  from  as  a  matter  of  law  obtained  nothing  by 
the  giving  of  the  bond,  since  such  bond  did  not  legally 
stay  execution  on  such  judgment-  (3)  The  bond  being 
either  void  or  not  founded  on  any  adequate  considera- 
tion cannot  be  sued  on  as  a  common  law  obligation. 
(4)  The  Appellate  Court  never  had  jurisdiction  of  the 
appeal.  * ' 

The  plaintiff  contends:  (1)  The  appeal  bond  was 
for  the  sole  benefit  of  the  plaintiff,  and  the  approval 
of  the  same  by  the  court  may  be  and  was  waived  by 
him,  and  because  of  the  said  waiver,  the  approval  of 
the  bond  by  the  court  or  the  clerk  of  the  court,  under 
the  order  of  the  court,  was  not  necessary  to  its  valid- 
ity; (2)  the  obligor  on  a  bond,  in  a  suit  on  the  bond, 
is  estopped  from  denying  the  truth  of  any  of  the 
recitals  of  the  bond;  (3)  in  the  present  suit,  under  the 
facts  in  the  case,  the  defendant,  an  obligor  on  the  bond 
in  question,  will  not  be  heard  to  say  that  no  valid  ap- 
peal was  ever  taken;  (4)  a  bond,  urider  the  facts  of 
the  present  case,  is  valid  as  a  voluntary  contract,  and 
the  expenses  incurred  by  the  plaintiff  in  defending  the 
appeal  on  the  faith  of  the  bond  afford  a  suflBcient  con- 
sideration to  support  the  contract. 

Sections  92  and  93  of  the  Practice  Act  (J.  &  A.  t[1T 
8629,  8630)  read  as  follows : 

*'92.  Appeals  shall  be  prayed  for  and  allowed  at 
the  term  at  which  the  judgment,  order  or  decree  is 
rendered,  and  the  party  praying  for  such  appeal  shall, 
within  such  time,  not  less  than  twenty  days,  as  shall 
be  limited  by  the  court,  give  and  file  in  the  office  of  the 
clerk  of  the  court  from  which  the  appeal  is  prayed, 
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bonds,  in  a  reasonable  amount,  to  secure  the  adverse 
party,  to  be  fixed  by  the  court,  with  sufficient  security, 
to  be  approved  by  the  court.  If  the  appeal  is  from  a 
judgment  or  decree  for  the  recovery  of  money,  the 
condition  of  the  bond  shall  be  for  the  prosecution  of 
such  appeal  and  the  payment  of  the  judgment,  inter- 
est, damages  and  costs  in  case  the  judgment  is  affirmed. 
In  all  other  cases  the  condition  shall  be  directed  by  the 
court  with  reference  to  the  character  of  the  judgment, 
order  or  decree  appealed  from.  The  obligee  in  such 
bond  may  at  any  time,  on  a  breach  of  the  conditions 
thereof,  have  and  maintain  an  action  at  law  as  on  other 
bonds. 

**93.  The  clerk  of  the  court  may,  by  order  of  the 
court,  made  at  the  time  of  praying  the  appeal,  and  en- 
tered of  record  approve  of  the  security  offered  upon 
such  bond,  and  such  approval  may  be  made  in  term 
time  or  vacation. '  ^ 

The  first  question  for  us  to  decide  is,  is  the  approval 
of  the  trial  court,  or  the  clerk  of  the  court  under  the 
order  of  the  court,  entered  of  record,  a  sine  qua  non 
to  the  validity  of  a  bond  in  an  appeal  case,  or,  to  state 
the  question  in  another  way :  If  the  trial  court,  or  the 
clerk  of  the  court,  under  an  order  of  the  trial  court 
entered  of  record,  has  not  approved  an  appeal  bond, 
is  the  appeal  thereby  invalidated,  even  though  all  the 
parties  in  interest  have  affirmatively  approved  the 
bond?  The  defendant  insists,  that  as  the  right  of  ap- 
peal is  a  matter  of  statutory  creation,  strict  conform- 
ity to  the  statute  is  essential  and  a  lack  of  it  is  juris- 
dictional, and  that  as  the  alleged  bond  was  not  ap- 
proved in  the  manner  required  by  the  statute,  the 
appeal  was  not  legally  perfected,  and  the  defendant 
in  the  case  obtained  no  benefit  by  the  giving  of  the 
bond,  because  the  said  bond  did  not  legally  stay  execu- 
tion on  the  judgment;  that  the  alleged  bond,  under  the 
circumstances,  was  a  nullity  and  no  action  can  be  main- 
tained thereon. 

It  will  be  conceded  that  the  mandatory  provisions  in 
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a  statute  creating  the  right  of  appeal — that  is,  pro- 
visions which  relate  to  the  jurisdiction  of  the  Appellate 
Court — ^must  be  complied  with  and  cannot  be  waived, 
and  it  will  be  further  admitted  that  where  the  legisla- 
ture in  clear  and  unmistakable  terms  has  made  the  per- 
formance of  a  certain  act  a  sine  qua  non  to  the  valid- 
ity of  an  appeal  bond  or  of  an  appeal,  the  performance 
of  the  said  act  cannot  be  waived.  It  seems  clear  to  us 
that  it  cannot  be  held  that  the  legislature  of  this  State 
has  in  clear  and  unmistakable  terms  made  the  approval 
of  an  appeal  bond  by  the  court  or  the  clerk  of  the  court 
a  sine  qua  non  to  the  validity  of  the  bond.  It  is  neces- 
sary for  us  to  determine,  therefore,  whether  the  pro- 
vision in  question  is  mandatory  or  directory.  If 
mandatory,  it  must  be  followed ;  if  directory  merely — 
that  is,  if  it  is  intended  solely  for  the  benefit  of  the 
obligee  in  the  bond — it  may  be  waived  by  him. 

In  the  late  case  of  Krome  v.  Ealhert,  263  HI.  172,  it 
is  said  that :  *  *  In  the  construction  of  a  statute  the  courts 
are  not  confined  to  a  literal  meaning  of  the  words,  but 
the  intention  may  be  collected  from  the  necessity  or  ob- 
jects of  the  act  and  its  words  may  be  enlarged  or  re- 
stricted according  to  its  intent.  A  thing  which  is  with- 
in the  intention  is  regarded  within  the  statute  though 
not  within  the  letter,  and  a  thing  within  the  letter  is  not 
within  the  statute  unless  within  the  intention. ' '  *  *  The 
principle  that  remedial  statutes  will  be  liberally  con- 
strued applies  to  statutes  granting  a  right  of  appeal.'' 
Encyc.  of  Pleading  and  Practice,  vol.  2,  p.  20. 

We  must,  therefore,  interpret  the  provision  in  ques- 
tion in  the  light  of  the  rule  announced  by  our  Supreme 
Court.  The  bond  in  question  was  for  the  individual 
and  sole  benefit  of  the  appellee.  It  is  conceded  that  the 
plaintiff  approved  the  bond  before  it  was  filed  with  the 
clerk.  It  is  very  plain  that  the  purpose  of  the  pro- 
vision we  are  now  considering  is  to  secure  to  the  ap- 
pellee in  an  appeal  case  a  good  bond.  The  trial  court 
is  designated  as  the  official  to  decide  on  the  amount 
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of  the  bond  and  the  qualifications  of  the  sureties.  Must 
the  trial  court  always  approve  the  bond  or  is  this  part 
of  the  provision  intended  merely  to  protect  the  judg- 
ment defendant,  the  principal  obligor  on  the  bond, 
from  unreasonable  demands  and  captious  objections 
from  the  judgment  plaintiff,  the  obligee  on  the  bond, 
in  the  matter  of  the  bond?  Cannot  the  parties  to  the 
appeal,  where  their  own  individual  interests  are  alone 
at  stake,  mutually  agree  upon  a  bond  without  being 
required  to  have  the  court  pass  upon  the  same!  Does 
not  the  statute  intend  that  the  trial  court  shall  act  as 
an  arbiter  in  case  the  parties  in  interest  are  unable  to 
agree  upon  the  bond?  It  seems  to  us  that  the  construc- 
tion of  the  provision  in  question  contended  for  by  the 
defendant  is  an  extremely  technical  one,  and  one  not 
in  accord  with  the  purpose  of  the  act.  It  fixes  a  sine 
qua  non  that  is  entirely  unnecessary  to  carry  out  the 
object  of  the  law — ^in  fact,  in  practice,  it  would  tend  to 
defeat  it,  to  the  injury  of  an  appellee  for  whose  bene- 
fit the  provision  was  intended.  It  is'  an  interpretation 
predicated  largely  upon  the  theory  that  an  appeal  stat- 
ute must  always  be  followed  in  the  letter,  instead  of  the 
spirit.    Such,  as  we  have  seen,  is  not  the  law. 

After  a  careful  consideration  of  the  question,  we  be- 
lieve the  true  interpretation  of  the  provision  now 
under  consideration  to  be,  that  an  appellee,  who  is  the 
sole  person  interested  in  the  appeal  bond,  may  agree 
with  the  appellant  on  the  appeal  bond,  and  that  where 
this  is  done  it  is  not  necessary  for  the  trial  court  to 
approve  the  same;  that  the  said  provision  is  for  the 
benefit  of  an  appellee  and  is  directory  and  not  manda- 
tory, and  an  appellee  has  the  right  to  waive  the  same 
without  thereby  invalidating  the  bond  or  the  appeal. 
The  exact  question  now  before  us  has  never,  to  our 
knowledge,  been  passed  upon  by  the  courts  of  this 
State,  but  the  following  cases  in  other  States  are  in 
point  and  support  the  conclusion  we  have  reached: 
Jones  V.  Droneberger,  23  Ind.  74;  Smock  v.  Harrison, 
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74  Ind.  348 ;  Easter  v.  Achlemire,  81  Ind.  163 ;  Buch- 
anan  v.  MUligan,  125  Ind.  332 ;  Murdoch  v.  Brooks,  38 
Cal.  596 ;  Dore  v.  Covey,  13  Cal.  502 ;  Blair  v.  Hamilton, 
32  Cal.  50 ;  Invin  v.  Crook,  17  Colo.  16 ;  Gopsill  v.  Decker, 
67  Barb.  (N.  Y.)  211.  See  also  Cyc.  Law  and  Practice, 
vol.  2,  pp.  921, 922,  and  cases  cited  therein.  In  the  case 
of  Blair  v.  Hamilton,  supra,  an  appeal  was  taken  by 
the  plaintiff  to, the  County  Court  from  a  judgment 
rendered  by  a  justice  of  the  peace  in  favor  of  the  de- 
fendant. In  accordance  with  the  Practice  Act  of  Cali- 
fornia a  notice  of  appeal  was  served  upon  the  defendant 
and  a  bond  was  filed  in  due  time.  Under  the  said  act, 
the  defendant  had  the  right  to  except  to  the  suflSciency 
of  the  sureties,  and  he  did  so,  and  when  the  matter 
came  on  for  hearing,  the  justice,  of  his  own  will,  in  the 
presence  of  the  defendant,  refused  to  swear  the  sure- 
ties, on  the  ground  that  both  he  and  the  defendant 
knew  them  to  be  good.  The  defendant  assented  to  this 
saying  that  he  knew  the  sureties  to  be  good,  and  that  he 
had  only  served  the  notice  requiring  them  to  justify 
because  his  attorney  had  prepared  it  and  directed  him 
to  do  so.  And  thereupon  the  parties  all  left  the  court 
without  any  justification  being  taken  in  the  maimer 
provided  by  the  act.  The  justice  transmitted  the  case 
to  the  County  Court,  and  the  defendant  thereupon 
moved  that  court  to  dismiss  the  appeal  upon  the 
ground  that  the  failure  of  the  sureties  to  justify,  on 
notice,  rendered  the  bond  inoperative,  and  left  the  ap- 
peal without  the  support  of  a  bond.  The  County  Court 
held  that  the  defendant  had  waived  a  compliance  with 
the  act  in  reference  to  justification,  and  the  motion  to 
dismiss  the  appeal  was  denied.  The  defendant  then 
brought  the  case  to  the  Supreme  Court  of  California 
by  certiorari  and  asked  that  court  to  reverse  the  order 
of  the  County  Court  and  to  dismiss  the  appeal  upon 
the  ground  that  the  latter  court  had  exceeded  its  juris- 
diction. In  passing  upon  this  question,  the  Supreme 
Court  said:  '*That  the  facts  show  a  waiver  on  the 
part  of  the  defendant  of  a  justification  on  the  part  of 
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the  sureties,  does  not  admit  of*  argument.  To  hold 
otherwise  would  enable  the  defendant  to  take  advan- 
tage of  his  own  wrong.  Nor  does  the  capacity  of  the 
defendant  to  make  the  waiver  admit  of  debate.  A 
party  may  waive  the  performance  of  an  act  intended 
for  his  benefit  and  security.  He  might  have  waived  a 
bond  altogether,  an  act  which  is  frequently  done,  much 
more  a  justification  of  the  sureties.^* 

The  case  of  Harding  v.  Harding  Incandescent  Co.,  98 
HI.  App.  141,  and  other  Illinois  Appellate  Court  cases 
cited  by  the  defendant  in  support  of  his  contention,  do 
not,  in  our  judgment,  sustain  the  contrary  of  our  con- 
clusion. These  cases  simply  announce  the  general  rule 
that  the  right  of  appeal  is  a  matter  of  statutory  crea- 
tion, and  that  conformity  to  the  statute  is  necessary  and 
a  lack  of  it  is  jurisdictional.  None  of  these  cases  are 
directly  applicable  to  the  exact  question  now  before  us, 
and  it  is  to  be  specially  noted  that  in  none  of  them  was 
the  question  of  waiver  involved.  What  we  have  said 
as  to  these  cases  applies  with  equal  force  to  the  case 
of  Dobson  V.  Hughes,  168  lU.  148,  also  cited  by  the  de- 
fendant. 

The  defendant  has  also  cited  a  number  of  decisions 
of  the  courts  of  the  sister  States.  None  of  these,  in 
our  judgment,  is  directly  applicable  to  the  present  case. 
The  defendant  argues  that  one  of  these.  Manning  v. 
Gould,  90  N.  Y.  476,  is  decisive  of  the  question  now  be- 
fore us.  We  do  not  think  that  case  sustains  defend- 
ant's contention.  By  strong  inference,  at  least,  it* 
supports  the  conclusion  we  have  reached. 

But  aside  from  the  question  as  to  whether  the  bond 
in  question  was  a  valid  one  under  the  appeal  statute, 
there  is  a  well  recognized  principle  of  law  in  this  State 
that  estops  the  defendant  from  asserting  in  a  case  of 
this  kind — a  suit  on  the  appeal  bond — that  the  said 
bond  was  and  is  an  absolute  nullity.  The  bond  was 
filed  by  the  parties  executing  it  for  the  express  purpose 
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of  taking  an  appeal  from  the  judgment  of  the  Munici- 
pal Court.  The  bond  recites  that  the  appeal  had  been 
prayed  for  and  obtained,  and  it  provides  that  the  bond 
is  void  in  case  the  appeal  is  prosecuted  with  effect. 
Both  parties  treated  the  action  in  the  Appellate  Court 
as  a  valid  appeal  from  the  judgment  of  the  Municipal 
Court,  and  it  was  so  regarded  and  characterized  by 
the  Appellate  Court.  It  has  been  repeatedly  held  in 
this  State  that  in  a  suit  upon  a  bond  under  such  cir- 
cumstances the  question  as  to  whether  the  appeal  was 
properly  taken  is  not  controlling  or  important,  for  the 
reason  that  the  obligor  will  not  be  heard  to  say  that  no 
valid  appeal  was  ever  taken ;  nor  will  he  be  permitted 
to  question  the  truth  of  the  recitals  in  the  bond.  A 
bond  under  such  circumstances  is  valid  as  a  voluntary 
contract,  and  the  expenses  incurred  by  the  appellee  in 
defending  the  appeal,  on  the  faith  of  the  bond,  afford 
a  sufficient  consideration  for  entering  into  it.  Meserve 
V.  Clark,  115  111.  580 ;  McCarthy  v.  Chimney  Construc- 
tion Co.,  219  111.  616;  Koelling  v.  Wachsning,  174  111. 
App.  321;  Portis  v.  Illinois  Surety  Co.,  176  111.  App. 
590. 

The  judgment  of  the  Municipal  Court  of  Chicago  is 
affirmed. 

Affirmed. 
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John  F.  Deyine,  Administrator,  Appellee^  t.  Johnston 
&  Jennings  Company,  Appellant. 

Gen.  No.  19,900. 

1.  SlyiDBNCE,  §  111* — when  verdict  of  coroner*8  jury  ia  admisHhle. 
A  verdict  of  a  coroner's  Jury  is  competent  evidence  to  be  considered 
in  another  proceeding  as  tending  to  prove  any  matter  properly  be- 
fore the  said  Jury  which  appears  on  the  face  of  the  inquest  for  the 
reason  that  it  is  a  public  record  of  the  county. 

2.  Witnesses,  fi  281* — tohen  toitness  may  he  impeached.  A  party 
to  a  suit  cannot  impeach  a  witness  voluntarily  called  by  him,  except 
as  that  result  may  be  incidentally  accomplished  by  proving  a  state 
of  facts  differing  from  that  sworn  to  by  the  witness  in  question. 

3.  Witnesses,  §  327* — when  testimony  at  another  proceeding  m^y 
te  admitted.  In  an  action  for  the  death  of  an  employee,  where  a 
witness  unexpectedly  gave  testimony  at  variance  with  that  which  ho 
gave  before  the  coroner,  the  plaintiff  had  the  right  to  call  the  at- 
tention of  the  witness  to  the  statements  he  made  at  the  inquest,  for 
the  purpose  of  quickening  his  memory  and  awakening  his  con- 
science, but  it  was  not  proper  to  admit  the  testimony  of  the  witness 
before  the  coroner,  either  for  the  purpose  of  having  the  Jury  con- 
sider it  as  independent  evidence  or  for  the  purpose  of  impeaching 
the  witness,  there  being  no  claim  that  the  witness  had  perpe- 
trated a  fraud  upon  the  party  calling  him. 

4.  Negligence,  §  175* — wh^  evidence  is  admissible  to  show  neg- 
ligence.  The  question  of  negligence  should  be  determined  only  by 
what  occurred  before  and  at  the  time  of  the  accident,  and  evidence 
of  changes  made  after  the  accident  is  not  admissible. 

5.  Masteb  and  servant,  S  623* — what  evidence  is  admissible  to 
show  negligence.  In  an  action  for  the  death  of  an  employee  caused 
by  the  fall  of  a  large  piece  of  slag  while  such  employee  was  clean- 
ing a  furnace,  the  admission  of  evidence  that  several  men  cleaned 
the  cupola  of  slag  after  the  accident  was  erroneous,  though  the 
plaintiff  had  the  right  to  show  the  condition  of  the  cupola  at  the 
time  of  the  accident  by  proving  its  condition  shortly  afterwards 
where  there  was  nothing  to  indicate  that  a  change  had  occurred. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Charles 
A.  McDonald,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1913.  Reversed  and  remanded.  Opinion 
filed  November  19,  1914. 


•See  Illinois  Notes  Digest,  Vol«.  XI  to  XV,  and  CamnlaUye  Onarterlx,  Muae 
topic  and  section  number. 
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Statement  by  the  Court.  This  was  an  action  on 
the  case  in  the  Superior  Court  of  Cook  county,  brought 
by  John  P.  Devine,  as  administrator  of  the  estate  of 
John  Gradowski,  deceased,  appellee,  hereinafter  called 
the  plaintiff,  against  Johnston  &  Jennings  Company, 
a  corporation,  appellant,  hereinafter  called  the  defend- 
ant. The  action  was  brought  to  recover  damages  for 
the  death  of  plaintiff's  intestate,  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant.  The  dec- 
laration as  amended  alleges,  in  substance,  that  on  or 
about  February  1,  1911,  plaintiff's  intestate  was  in  the 
employ  of  the  defendant  and  was  in  charge  of  a  cer- 
tain foreman,  who  was  also  a  servant  of  the  defend- 
ant; that  plaintiff's  intestate  was,  at  all  times  men- 
tioned in  the  declaration,  in  the  exercise  of  ordinary 
care  for  his  own  safety;  that  on  the  date  last  men- 
tioned, plaintiff's  intestate  was  carelessly  and  negli- 
gently ordered  by  his  said  foreman  to  enter  a  certain 
furnace  to  remove  certain  clinkers  and  slag  from  the 
bottom  thereof;  that  around  the  sides  and  near  the 
top  of  said  furnace  were  certain  large  lumps  of  slag 
and  slag  formations  which  were  liable  to  fall,  all  of 
which  was  known  to  the  defendant  and  unknown  to 
plaintiff's  intestate;  that  while  plaintiff's  intestate 
was  doing  as  directed  by  his  said  foreman,  a  certain 
large  piece  of  slag  fell  down  to  and  upon  plaintiff's 
intestate,  then  and  thereby  severely,  dangerously  and 
permanently  injuring  him;  that  as  a  direct  result  of 
said  injuries,  inflicted  as  aforesaid,  he  died  on  or  about 
February  1,  1911 ;  that  plaintiff's  intestate  left  surviv- 
ing him  his  father,  mother  and  six  brothers  and  sisters, 
naming  them,  his  heirs  at  law  and  next  of  kin.  The 
defendant  filed  a  plea  of  the  general  issue.  The  plain- 
tiff later  filed  an  additional  count  setting  up  the  facts 
stated  in  the  original  declaration  and,  in  addition 
thereto,  charging  negligence  on  the  part  of  the  defend- 
ant by  reason  of  the  fact  that  said  cupola  was  a  dan- 
gerous and  unsafe  place  in  which  to  work.    Toftlii^  ad- 
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ditional  count  the  defendant  pleaded  the  general  issue 
and  the  statute  of  limitations.  The  plaintiff  demurred 
to  the  plea  of  the  statute  of  limitations,  and  the  court 
sustained  the  demurrer.  The  case  was  tried  by  a 
court  and  jury,  and  a  verdict  finding  the  defendant 
guilty  and  assessing  the  plaintiff's  damages  at  three 
thousand  dollars  was  returned.  Motion  for  a  new  trial 
was  overruled  and  judgment  was  entered  on  the  ver- 
dict, and  this  appeal  followed. 

Willis  G.  Shockby  and  Mills  &  Holly,  for  appel- 
lant. 

Gallaqheb  &  Messneb,  for  appellee. 

Mb.  Justice  Soanlan  delivered  the  opinion  of  the 
court. 

The  defendant  complains  that  the  court  erred  in  ad- 
mitting the  testimony  given  by  the  witness  Novak 
before  the  coroner's  jury,  called  to  inquire  into  the 
death  of  the  plaintiff's  intestate.  On  the  present  trial 
the  witness  Novak  was  called  by  the  plaintiff  and  his 
testimony  was  of  an  important  character.  Counsel  for 
the  plaintiff  insisted  that  he  was  a  hostile  witness  and 
the  court  thereupon  allowed  the  counsel  the  widest  lati- 
tude in  his  examination  of  the  witness.  The  examina- 
tion in  chief  and  the  redirect  examination  of  this  wit- 
ness is,  from  beginning  to  end,  in  the  nature  of  a  cross- 
examination.  Counsel  for  the  plaintiff  was  allowed 
to  call  the  attention  of  the  witness  to  various  state- 
ments he  made  before  the  coroner's  jury.  It  would  be 
hard  to  imagine  a  more  liberal  examination  of  a 
party's  own  witness  than  was  allpwed  in  this  case.  On 
the  redirect  examination  of  the  witness,  the  counsel  for 
the  plaintiff  offered  in  evidence  the  entire  evidence 
given  by  all  the  witnesses  before  the  coroner's  jury. 
Objection  was  made  to  the  admissibility  of  the  same, 
but  it  was  admitted  on  the  ground  that  evidence  taken 
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before  the  coroner's  jury,  as  well  as  the  verdict,  was  a 
public  record,  required  to  be  kept  by  law.  However,  it 
appears  from  the  record  that  the  evidence  of  the  wit- 
nesses before  the  coroner's  inquest — save  that  of  Novak 
— ^was,  for  some  reason  not  disclosed  by  the  record,  not 
read  to  the  jury.  Counsel  for  the  plaintiff,  after  the 
entire  evidence  given  before  the  coroner  had  been  ad- 
mitted, then  offered  separately  the  testimony  of  the 
witness  Novak,  to  which  his  signature  was  attached, 
and  this  was  admitted  over  the  objection  of  the  de- 
fendant, and  the  same  was  then  read  to  the  jury.  The 
entire  testimony  of  the  witness  before  the  coroner's 
jury  was  given  to  the  jury  when  they  retired  to  deliber- 
ate on  their  verdict,  but  the  court  ruled,  however,  that 
any  statements  that  the  said  Novak  made  before  the 
coroner  relating  to  what  any  person  other  than  he,  the 
said  Novak,  said,  was  not  competent,  and  the  Court  in 
his  instructions  to  the  jury  gave  one  as  follows : 

'*You  are  further  instructed,  gentlemen  of  the  jury, 
that  the  alleged  statement  or  deposition  signed  by  the 
witness,  Stephen  Novak,  at  the  inquest  held  by  the  Cor- 
oner of  Cook  County,  Illinois,  over  the  body  of  the  de- 
ceased, John  Gradowski,  is  a  public  document  and  that 
it  has  been  admitted  in  evidence  by  the  court  because 
some  of  its  contents,  that  is,  some  of  the  statements 
therein  contained  are  deemed  by  the  court  to  be  com- 
petent evidence  in  this  case.  However,  other  parts  of 
said  statement  or  deposition  are  not  deemed  by  the 
court  to  be  competent  evidence  in  this  case.  You  are 
therefore  instructed  to  wholly  disregard  and  not  con- 
sider as  evidence  of  any  kind  or  character  in  this  case 
any  statements  of  said  Stephan  Novak  in  said  deposi- 
tion contained  relating  to  what  any  person  other  than 
he,  the  said  Stephan  Novak  and  the  deceased  did  or 
said  and  particularly  the  following  statement:  *He 
(meaning  the  witness  Carlin)  never  reprimanded  us 
for  doing  so. '  " 

It  has  been  held  that  the  verdict  of  a  coroner's  jury 
is  competent  evidence  to  be  considered  in  another  pro- 
ceeding as  tending  to  prove  any  matter  properly  before 
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the  said  jury  which  appears  on  the  face  of  the  inquest, 
for  the  reason  that  it  is  a  public  record  of  the  county. 
Foster  v.  Shepherd,  258  111.  164;  United  States  Life 
Ins.  Co.  V.  Vocke,  129  111.  557.  But  it  has  never  been 
held  in  this  State  that  the  depositions  taken  at  a  cor- 
oner's inquest  were  competent  evidence  in  other  pro- 
ceedings; on  the  contrary,  it  has  been  held  that  they 
were  not  competent  for  any  purpose  other  than  con- 
tradiction. Knights  Templars  £  M.  L.  Indemnity  Co.  v. 
Crayton,  209  111.  550;  Pittsburgh,  C,  C.  &  St.  L.  Ry,  Co. 
V.  McGrath,  115  HI.  172.  The  plaintiff  insists,  however, 
that  the  testimony  of  Novak  before  the  coroner  was 
admissible  for  the  purpose  of  contradicting  him,  and 
that  the  admission  of  the  evidence  cannot  be  considered 
as  error  merely  because  the  reason  assigned  for  its 
admissibility  by  the  trial  court  and  by  counsel  for  the 
plaintiff  at  the  time  of  the  admission  of  the  same  was 
not  a  good  one. 

'*The  law  is  well  settled  that  a  party  to  a  suit  cannot 
impeach  a  witness  voluntarily  called  by  him,  except 
as  that  result  may  be  incidentally  accomplished  by 
proving  a  state  of  facts  differing  from  that  sworn  to 
by  the  witness  in  question.''  Chicago  City  Ry.  Co.  v. 
Gregory,  221  HI.  591.  There  was  no  pretense  that  the 
witness  Novak  had  perpetrated  a  fraud  upon  the  plain- 
tiff by  representing  to  him  or  his  counsel  that  he  would 
give  evidence  in  his  favor  that  he  did  not  testify  to  at 
the  trial.  If  the  witness  unexpectedly  gave  testimony 
at  variance  with  that  he  gave  before  the  coroner,  the 
plaintiff  had  the  right  to  call  the  attention  of  the  wit- 
ness to  the  statements  he  made  at  the  inquest,  for  the 
purpose  of  quickening  his  memory  and-  awaking  his 
conscience.  It  was  not  proper,  however,  to  admit  the 
testimony  of  the  witness  before  the  coroner,  either  for 
the  purpose  of  having  the  jury  consider  it  as  independ- 
ent evidence  or  for  the  purpose  of  impeacliing  the  wit- 
ness. Chicago  City  Ry.  Co.  v.  Gregory,  supra.  If  the 
plaintiff  had  claimed  that  the  witness  had  perpetrated 
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a  fraud  upon  him  by  pretending  that  he  would  give 
evidence  in  his  favor,  and  if  it  further  appeared  that 
the  witness  gave  evidence  opposed  to  that  which  he 
said  he  would  give,  a  dijfferent  question  would  have 
been  presented.  Chicago  City  Ry.  Co.  v.  Gregory,  su- 
pra. But  no  such  fraud  on  the  plaintiff  was  claimed 
or  suggested,  and  the  evidence  before  the  coroner  was 
admitted  solely  on  the  grounds  that  it  was  a  public 
record  and  therefore  competent.  The  plaintiff  cites 
the  following  Illinois  cases  in  support  of  his  conten- 
tion that  the  testimony  of  Novak  before  the  coroner's 
jury  was  properly  admitted:  Rockwood  v.  Potmd- 
stone,  38  111.  199;  Riyidskoph,  Stern,  Lauer  &  Co.  v. 
Kuder,  145  111.  607;  EigUey  v.  American  Exch.  Nat. 
Bank,  185  111.  565 ;  United  States  Brewing  Co.  v.  Ruddy, 
203  111.  306;  People  v.  Lukoszus,  242  111.  101;  Illinois 
Cent.  R.  Co.  v.  Wade,  206  111.  523;  Chicago  City  Ry. 
Co.  V.  Matthieson,  212  HI.  292 ;  Hirsch  v.  Coleman,  227 
111.  149.  None  of  these  cases  are  in  point.  It  was  prej- 
udicial error  to  admit  the  evidence  in  question. 

The  defendant  contends  that  the  court  erred  in  al- 
lowing the  plaintiff  to  show,  over  its  objection,  that 
several  men  were  ordered  by  the  foreman  of  the  de- 
fendant on  the  Sunday  following  the  accident  to  clean 
the  cupola  of  slag  from  top  to  bottom,  and  that  the 
order  was  carried  out.  The  defendant  complains  that 
the  purpose  of  the  evidence  was  clearly  to  show  an 
implied  admission  of  negligence  on  the  part  of  the  de- 
fendant, and  that  it  was  error  to  allow  this  evidence 
of  changes  made  in  the  condition  of  the  cupola  after 
the  accident.  There  is  merit  in  the  defendant's  com- 
plaint. The  rule  is  that  the  question  of  negligence 
should  be  determined  only  by  what  occurred  before  and 
at  the  time  of  the  accident,  and  evidence  of  changes 
made  after  the  accident  is  not  admissible.  Hotve  v. 
Medaris,  183  111.  288.  The  plaintiff  contends  that  the 
evidence  in  question  was  competent  in  order  to  prove 
the  conditions  of  the  cupola  prior  to  the  accident.    It 
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is  undoubtedly  true  that  the  plaintiff  had  the  right  to 
show  the  condition  of  the  cupola  at  the  time  of  the  acci- 
dent by  proving  a  condition  shortly  after  the  accident, 
where  there  is  nothing  to  indicate  that  a  change  had 
occurred  between  the  time  of  the  accident  and  the  time 
the  investigation  was  made,  and  the  plaintiff  was  al- 
lowed in  this  case  the  full  advantage  of  this  rule,  but 
this  rule  is  not  a  warrant  for  the  admission  of  the  par- 
ticular evidence  now  complained  of  by  the  defendant. 

A  number  of  other  errors  have  been  assigned  by  the 
defendant,  but  we  do  not  deem  it  necessary  to  refer  to 
these.  The  judgment  of  the  Superior  Court  of  Cook 
county  will  be  reversed  and  the  cause  remanded. 

Reversed  a/nd  remanded. 


Edward  Rector  et  aL,  Appellees,  y.  Dnntley  Manufac- 
turing Company,  Appellant. 

Gen.  No.  18,913.    (Not  to  be  reported  In  fnll.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon  John 
Gibbons,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1912.    Affirmed.    Opinion  filed  November  26,  1914. 

Statement  of  the  Case. 

Suit  by  Edward  Rector,  Samuel  E.  Hibben,  Prank 
Parker  Davis,  John  B.  Macauley  and  Louis  B.  Erwin, 
copartner  under  the  firm  name  of  Rector,  Hibben, 
Davis  &  Macauley,  against  the  Duntley  Manufacturing 
Company  to  recover  a  balance  of  $8,279.39  alleged  to 
be  due  for  professional  services  as  patent  attorneys. 

The  declaration  consisted  of  the  common  counts  and 
the  plaintiffs  filed  therewith  a  bill  of  particulars  con- 
taining about  two  hundred  and  fifty  separate  items. 

The  trial  resulted  in  a  verdict  and  judgment  against 
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,  defendant  for  $8,800.95,  being  the  full  amount  claimed 
by  the  plaintiffs,  and  interest  for  alleged  unreasonable 
and  vexatious  delay  in  payment,  and  the  defendant  ap- 
pealed. 

Steebb  &  Stbebb  and  Edwin  White  Moobe,  for  ap- 
pellant. 

Albbbt  H.  Meads,  for  appellees. 

Mb.  Pbesidinq  Justice  Baume  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Pabtnebbhip,  §  43* — wlien  inquiry  as  to  partnership  is  im- 
proper.  In  an  action  by  copartners,  the  name^  of  such  copartners 
are  presumed  to  be  truly  set  forth  In  the  declaration  under  section 
63  of  the  Practice  Act,  J.  &  A.  f  8590,  and  it  is  not  necessary  to 
prove  the  copartnership,  and  when  the  copartnership  is  established 
an  inquiry  as  to  its  terms  is  irrelevant  and  not  proper  cross-exami- 
nation. 

2.  Attobnet  and  client,  §  134  ♦ — tohat  evidence  is  proper  to  show 
amount  of  compensation.  In  an  action  by  copartners  for  a  balance 
due  for  professional  services  as  patent  attorneys,  where  the  plain- 
tiffs supplied  the  defendant  with  a  typewritten  statement  of  the 
entire  account,  it  could  not  be  contended  by  defendant  that  objec- 
tions were  improperly  sustained  to  questions  propounded  to  wit- 
nesses  as  to  what  certain  sums  were  in  the  statement,  and  as  to 
amounts  paid,  since  the  statement  was  the  best  evidence  of  what 
it  contained  and  could  have  been  offered  in  evidence. 

3.  Set-off  and  becoupment,  §  13* — what  debts  are  subject  of 
set-off.  Debts  to  be  the  subject  of  set-off  must  be  mutual  between 
the  parties  to  the  action,  and  in  an  action  by  a  copartnership  for 
professional  services  rendered  as  patent  attorneys,  the  defendant 
could  not  avail  itself  by  way  of  set-off  of  payments  made  to  another 
copartnership,  to  which  the  plaintiffs  succeeded. 

4.  Attobnet  and  client,  §  133* — wTiat  must  be  proved  to  recover 
compensation.  In  action  for  professional  services  as  patent  attor- 
neys, the  plaintiffs  were  bound  to  prove  their  employment  to  per- 
form the  services  sued  for. 

6.  Pabtnebship,  5  228* — when  defense  that  partnership  was 
changed  is  available  in  action  on  contract.    In  an  action  by  a  co- 

•See  minois  Notes  Digest,  Vols.  XI  to  XV,  and  CiinralatlTe  Qiuurtorlj,  Muae 
topic 
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partnership  for  professional  services  as  patent  attorneys,  a  conten- 
tion that  the  defendant  did  not  employ  the  plaintitfs  but  employed 
another  copartnership  to  which  they  succeeded  could  not  be  sus- 
tained when  it  appeared  that  the  defendant  had  actual  notice  of 
the  change  in  the  firm  by  the  addition  to  it  of  two  other  attorneys, 
and  continued  to  avail  Itself  of  the  services  of  such  firm. 

6.  Attorney  and  client,  §  79* — when  defense  of  improper  advice 
not  available  in  action  for  compensation.  In  an  action  by  a  copart- 
nership for  professional  services  rendered  as  patent  attorneys,  a 
contention  of  the  defendant  that  the  plaintiffs'  improper  advice  pre- 
vented a  settlement  of  litigation  instituted  for  infringement  of  cer- 
tain patents  had  no  substantial  basis  in  the  evidence,  it  appearing 
that  the  advice  in  question  was  sound  in  law  and  in  fact. 

7.  INTERKST,  §  23* — when  allowed.  In  an  action  by  copartners  for 
professional  services  rendered  as  patent  attorneys,  the  allowance  of 
interest  because  of  unreasonable  and  vexatious  delay  in  the  pay- 
ment of  the  claim  was  proper,  It  appearing  that  the  good  faith  of 
defendant  in  finally  refusing  and  resisting  payment  was  discredited 
by  the  evidence. 


Mandel  Brothers^  Defendant  in  Error,  y.  Charles  J. 

Bingstrom,  Plaintiff  in  Error. 

Gen.  No.  19,178.    (Not  to  be  reported  in  fnll.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Habbt  M. 
Fisher,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1918.  Affirmed.  Opinion  filed  November  25, 
1914. 

Statement  of  the  Case. 

Suit  by  Mandel  Brothers  against  Charles  J.  Ring- 
strom to  recover  the  price  of  certain  goods  sold  by 
plaintiff  to  the  wife  of  the  defendant.  A  trial  by  jury 
resulted  in  a  verdict  and  judgment  against  defendant 
for  $106.71,  and  he  brought  error.  ^ 

•See  UllnolA  Notes  Dlsrest,  Vols.  XI  to  XV,  and  Cnmalatlve  Quarterly, 
topic  and  section  number. 
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Chytraus,  Healy  &  Frost  and  Edwin  White  Moore, 
for  plaintiff  in  error. 

EiNGER,  WiLHARTZ  &  LouER,  f OT  defendant  in  error. 

Mr.  Presiding  Justice  Baume  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Husband  and  wife,  §  8* — what  is  nature  of  liahiUty-for  family 
expenses.  Section  15  of  the  Act  relating  to  husband  and  wife,  J.  & 
A.  ^  6152,  as  to  family  expenses,  is  In  derogation  of  the  common 
law  and  enlarges  the  liability  of  husband  and  wife,  either  jointly 
or  severally,  for  family  expenses,  and  such  llal^^llty  Is  not  depend- 
ent upon  an  authorization  by  the  party  sought  to  be  held  liable. 

2.  Husband  and  wife,  §  8* — what  is  meaning  of  term  "expenses 
of  the  family,"  The  term  "expenses  of  the  family"  as  employed  in 
section  15  of  the  Act  relating  to  husband  and  wife,  J.  ft  A.  f  6152, 
is  not  synonymous  with  "necessaries." 


Lawndale  Steam  Dye  Works,  Appellee,  y.  Chicago  Dally 

News  Company,  Appellant. 

Gen.  No.  19,310.    (Not  to  be  reported  in  full.) 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  Isaao 
Hudson,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1913.  Reversed  and  remanded.  Opinion  filed 
November  25,  1914. 

Statement  of  the  Case. 

Suit  by  the  Lawndale  Steam  Dye  Works  against  Chi- 
cago Daily  News  Company  to  recover  damages  to  plain- 
tiff's delivery  automobile  occasioned  by  a  collision  with 
defendant's  motor  truck,  alleged  to  have  been  negli- 
gently operated  by  a  servant  of  defendant.  There 
was  a  verdict  and  judgment  against  defendant  for  five 
hundred  dollars,  and  it  appealed. 


•8e«  nilnol*  NotM  DIgMt,  ToU.  ZI  to  XT,  and  OvmiilfttlTe  Quarterly.  Mm« 
topto  and  Metlon  iiiimb«r.  ^' 
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Matz,  Fishes  &  Boyden,  for  appellant 

Max'Krauss^  for  appellee. 

Mb.  Pbesiding  Justice  Baume  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Deeislon. 

1.  Automobiles  and  oakaoes,  S  3* — what  evidence  as  to  coUUion 
is  admissible.  In  an  action  for  damages  to  an  automobile  caused 
by  a  collision  with  a  motor  truck,  statements  made  by  servants  of 
the  defendant  from  two  to  five  minutes  after  the  collision  occurred 
to  the  effect  that  the  brakes  of  the  motor  truck  were  out  of  order 
and  they  could  not  stop  it,  that  they  had  seen  the  driver  of  the 
plaintiff's  automobile  hold  out  his  hand  as  a  signal  that  he  was 
going  to  turn,  and  that  the  motor  truck  was  going  at  the  rate  of 
forty  miles  an  hour,  were  merely  narratives  of  completed  past  events 
and  were  not  a  part  of  the  res  gestae^  and  the  admission  of  such 
statements  as  evidence  was  erroneous  and  prejudicial,  the  question 
as  to  negligence  and  contributory  negligence  being  closely  conflict- 
ing. 

2.  AxTTOMOBiLEs  AND  GABAOES,  5  3* — What  damages  are  recoverable 
in  case  of  collision.  In  an  action  for  damages  to  an  automobile 
caused  by  a  collision  with  a  motor  truck,  the  proper  measure  of 
damages  was  the  cost  of  the  repairs  necessary  to  be  made  on  the 
plaintiffs  automobile,  and  the  reasonable  value  of  the  loss  of  the 
use  of  it  while  being  repaired. 

3.  INSTBUCTIONS,  {  20* — whcn  cautionary  instruction  may  be 
given.  The  giving  or  refusing  of  an  instruction  cautionary  in  char- 
acter is  largely  within  the  discretion  of  the  trial  court 


Harry  G.  Moir,  Defendant  in  Error,  y.  Austin  H.  Hart, 

Plaintiff  in  Error. 

Gen.  No.  19,233.    (Not  to  be  reported  in  full.) 

Error  to  the  Muncipal  Court  of  Chicago;   the  Hon.  Edwabd  T. 
Wade,  Judge,  presiding    Heard  in  the  Branch  Appellate  Court  at 


•See  nilnolfl  Notes  Digest,  Vols.  XI  to  XY,  and  Ciimul»tlTe  Qa*rterl]r,  Mune 
topic  and  Metlon  number. 
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the  March  term,  1913.    Reversed  with  finding  of  fact    Opinion  filed 
November  25,  1914. 

'  Statement  of  the  Case. 

Suit  by  Harry  C.  Moir  against  Austin  H.  Hart  to 
recover  damages  for  injuries  to  an  automobile  top  al- 
leged to  have  been  occasioned  by  the  negligence  of  de- 
fendant. There  was  a  finding  and  judgment  against 
defendant  for  one  hundred  and  twenty  five-dollars,  and 
he  brings  error. 

James  Tubnock,  for  plaintiff  in  error. 

John  D.  Pbtbbson  and  Jacob  L.  Fox,  for  defendant 
in  error. 

Mb.  Pbesiding  Justice  Baumb  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Automobiles  and  garages,  §  2* — when  injury  in  collision  is 
result  of  accident.  Where  a  person  operating  an  automobile  at  a 
street  crossing  in  a  proper  manner  and  at  a  slow  rate  of  speed,  ap- 
plied the  brakes  suddenly  to  avoid  striking  a  pedestrian  who  tbjx 
in  front  of  the  car  and  the  act  caused  the  car  to  skid  slightly  and 
to  come  in  contact  with  another  car  standing  at  the  curb,  injuring 
a  portion  of  the  top  of  such  car,  such  injury  was  the  result  of  an 
accident  for  which  the  person  operating  the  automobile  could  not 
be  held  liable  to  respond  in  damages. 

2.  Negligence,  §  1* — what  is  negligence.  Negligence  is  the  fail- 
ure to  bestow  the  care  and  skill  which  the  situation  demands,  and 
if  one  exercise  the  degree  of  care  required  of  a  reasonably  prudent 
man  under  the  circumstances,  he  is  not  negligent. 

*S«e  lUlnois  Notes  Digest,  Volt.  XI  to  XV,  and  Ciimul«tlTe  Qiuurtorly,  tame 
toplo  and  taction  number. 
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MlchelBon  v.  Judson  Prelght  Forwarding  Co.,  189  111.  App.  568. 


Charles  Mlehelson,  Appellee,  y.  Judson  Freight  For- 
warding Company  et  al.,  on  appeal  of  Union  Pacifle 
Bailroad  Company,  Appellant. 

Oen.  No.  19,267. 

1.  Cabbiebs,  §  163* — what  limitation  of  lidbility  is  invalid.  Under 
section  20  of  the  Interstate  Commerce  Act  as  amended  June  29, 
1906,  a  stipulation  in  a  bill  of  lading  issued  by  an  Initial  carrier, 
that  Its  responsibility,  with  "reference  to  a  shipment  shall  cease  on 
delivery  to  a  connecting  carrier,  Is  Invalid. 

2.  Cabbiebs,  S  192*— what  governs  rights  and  duties  of  connect- 
ing carrier.  Where  an  Initial  carrier  delivered  a  bill  of  lading 
for  goods  shipped,  and  guarantied  a  through  rate  and  In  considera- 
tion reserved  the  right  of  routing  beyond  Its  own  terminal,  the 
duties,  rights  and  liabilities  of  a  connecting  carrier  as  to  such  ship- 
ment were  referable  to  and  governed  by  the  terms  and  provisions 
of  the  bill  of  lading  issued  by  the  Initial  carrier. 

3.  Cabbiebs,  §  165* — when  limitation  as  to  value  of  goods  is  valid, 
A  provision  in  a  bill  of  lading  limiting  the  amount  recoverable  In 
case  of  loss  to  five  dollars  per  hundredweight,  in  consideration  of 
the  payment  by  the  shipper  of  a  lower  lawful  tariff  rate,  does  not 
constitute  an  exemption  from  liability  such  as  Is  forbidden  by  sec- 
tion 20  of  the  Interstate  Commerce  Act  as  amended  June  29,  1906. 

4.  Cabbiebs,  §  41* — when  forwarding  company  may  contract  as 
to  shipment.  In  the  absence  of  notice  to  the  contrary,  a  carrier 
may  assume  that  a  freight  forwarding  company,  by  whom  goods 
are  delivered  to  It  to  be  transported.  Is  authorized  to  agree  upon 
such  terms  of  shipment  as  may  be  lawfully  entered  into. 

5.  Cabbiebs,  S  192* — what  rights  of  initial  carrier  connecting 
carrier  succeeds  to.  Where  the  duties,  rights  and  liabilities  of  a 
connecting  carrier  as  to  a  shipment  of  goods  were  referable  to  a 
bill  of  lading  issued  by  an  initial  carrier,  a  provision  limiting  the 
amount  of  recovery  In  case  of  loss  inured  to  the  benefit  of  such  con- 
necting carrier. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Habbt 
Olson,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1913.  Reversed  with  Judgment  here.  Opinion 
filed  November  25,  1914. 


John  A.  Sheean,  for  appellant. 
EoY  D.  Keehn,  for  appellee. 


*See  Illinois  Notes  Dlgrest,  Vols.  XI  to  XV,  and  OamQlatlTe  Qnariflrly, 
topic  and  section  niunber. 
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Michelson  v.  Judson  Freight  Forwarding  Co.,  189  111.  App.  568. 

Mr.  Presiding  Justice  Baume  delivered  the  opinion 
of  the  court. 

Suit  was  originally  instituted  in  the  Municipal  Court 
by  Charles  Michelson  against  the  Judson  Freight  For- 
warding Company,  the  Southern  Pacific  Eailroad  Com- 
pany and  the  Union  Pacific  Eailroad  Company,  to  re- 
cover the  value  of  household  goods  destroyed  by  fire, 
while  in  course  of  shipment  between  Oakland,  Cali- 
fornia, and  the  city  of  New  York.  By  agreement  of 
the  parties  the  suit  was  dismissed  as  to  the  Judson 
Freight  Forwarding  Company  and  the  Southern 
Pacific  Railroad  Company,  and  plaintiflF  then  filed  his 
amended  statement  of  claim  against  the  Union  Pacific  ■ 
Bailroad  Company,  alleging  the  operation  by  said  de- 
fendant of  a  railroad  between  Ogden,  Utah,  and  Sidney, 
Nebraska ;  that  plaintiff  was  the  owner  of  certain  goods, 
specifically  describing  the  same ;  that  in  October,  1907, 
in  said  Ogden,  Utah,  said  defendant  agreed  for  a  con- 
sideration, to  safely  transport  said  goods  from  said 
Ogden  to  Chicago,  Illinois,  and  deliver  the  same  to  the 
plaintiff  or  a^ent,  and  then  and  there  received  said 
goods  for  the  purpose  aforesaid;  that  not  regarding 
its  promise  said  defendant  did  not  take  care  of  said 
goods,  or  safely  carry  or  deliver  the  same  as  afore- 
said, but  has  neglected  and  refused  so  to  do,  etc. 

The  defendant  filed  its  affidavit  of  merits,  wherein 
it  avers  that  in  Ogden,  Utah,  it  did  not  agree  with 
plaintiff  to  safely  transport  goods  of  plaintiff  from 
said  Ogden,  Utah,  to  Chicago,  Illinois,  and  safely  de- 
liver the  same  to  the  plaintiff  or  his  agent,  but  that  de- 
fendant  as  a  common  carrier  did,  during  said  month, 
receive  from  the  Southern  Pacific  Company  a  carload 
of  goods  in  Union  Pacific  car  No.  50,259,  which  at  ail 
the  times  mentioned  was  being  transported  under  a 
written  contract,  marked  ** Exhibit  A'^  upon  each  and 
every  clause  whereof  defendant  depends  for  its  defense 
to  the  action;  that  the  goods  contained  in  the  car  in 
question  were  destroyed  at  Sidney,  Nebraska,  while  in 
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the  possession  of  defendant^  and  during  the  course  of 
the  transportation  thereof,  and  that  said  goods  were 
destroyed  without  any  negligence  or  failure  of  duty  in 
connection  therewith  on  the  part  of  defendant ;  that  if 
the  plaintiff  wa^  the  owner  of  the  goods  in  question  at 
the  time  they  were  delivered  lo  the  Southern  Pacific 
Company  for  transportation,  he  is  estopped  from  deny- 
ing that  the  consignor  of  the  goods,  the  Judson  Freight 
Forwarding  Company,  was  his  duly  authorized  agent 
for  the  purpose  of  contracting  with  defendant  for  the 
transportation  in  question,  and  is  further  estopped 
from  denying  that  the  contract  hereinbefore  referred 
to  as  ** Exhibit  A'*  is  binding  upon  him,  and  is  further 
estopped  from  denying  that  the  Stringer  Storage  Com- 
pany and  Mrs.  C.  Michelson  were  his  agents  for  the 
purpose  of  authorizing  the  Judson  Freight  Forward- 
ing Company  to  ship  the  goods  in  question  under  such 
contract,  for  the  reason  that  Mrs.  C.  Michelson  was  in 
sole  possession  of  the  said  gd'ods  at  the  time  they  were 
delivered  by  her  to  the  Stringer  Storage  Company  and 
that  the  said  goods  were  in  possession  of  the  Stringer 
Storage  Company  at  the  time  they  were  delivered  to 
the  Judson  Freight  Forwarding  Company  for  the  ship- 
ment thereof,  as  aforesaid,  and  for  the  further  reason 
that  the  Judson  Freight  Forwarding  Comjpany  waa 
clothed  with  apparent  authority  to  ship  the  goods  un- 
der such  contract,  and  that  neither  defendant  nor  the 
Southern  Pacific  Company  were  apprised  at  the  time 
of  the  shipment  of  any  restriction  of  authority  on  the 
part  of  the  Judson  Freight  Forwarding  Company,  as 
aforesaid,  to  enter  into  the  contract  hereinbefore  re- 
ferred to,  and  on  the  contrary,  by  virtue  of  the  fact 
that  no  such  restriction  was  brought  to  the  notice  of 
defendant  nor  to  the  Southern  Pacific  and  by  virtue 
of  the  fact  that  in  the  receipt  given  by  the  Judson 
Freight  Forwarding  Company  to  the  Stringer  Storage 
Company,  the  said  Judson  Freight  Forwarding  Com- 
pany was  authorized  by  the  said  Stringer  Storage  Com- 
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pany  to  ship  the  goods  upon  an  agreed  valuation  as 
contained  in  said  ** Exhibit  A'^  and  a  copy  of  which 
receipt  so  given  by  the  Judson  Freight  Forwarding 
Company  is  attached  and  marked  **  Exhibit  B";  that 
if  the  plaintiff  was  the  owner  of  the  goods  as  he  alleges, 
he  is  estopped  from  claiming  that  said  goods  were  at 
the  time  of  their  loss,  of  any  greater  value  than  $361.25, 
for  the  reasons  hereinbefore  set  forth,  and  for  the  fur- 
ther reason  that  up  to  the  time  the  shipment  was  re- 
ceived by  the  Southern  Pacific  Company,  as  aforesaid, 
neither  the  Southern  Pacific  Company  nor  any  of  its 
connecting  lines  handling  said  shipment  were  advised 
that  the  value  was  any  more  than  the  aforesaid  sum 
of  $361.25,  and  for  the  further  reason  that  the  Judson 
Freight  Forwarding  Company  represented  the  value 
of  said  goods  to  be  $361.25  and  no  more,  which  said 
sum  was  the  amount  agreed  upon  as  the  value  of  said 
shipment  by  the  carrier  and  the  shipper,  and  for  the 
further  reason  that  had  it  not  been  for  the  representa- 
tion that  the  value  of  the  goods  was  only  $361.25,  de- 
fendant would  have  charged  a  higher  rate  for  the 
transportation  of  the  goods  in  question  than  was,  as 
a  matter  of  fact,  charged  therefor;  that  at  the  time 
the  shipment  in  question  was  delivered  to  the  Southern 
Pacific  Company  that  company  was  not  notified  of  the 
fact  that  the  consignment  in  question  contained  valu- 
able paintings  or  pictures,  as  set  forth  in  plaintiff's 
statement  of  claim,  and  if  the  value,  as  now  claimed, 
had  been  stated  to  the  Southern  Pacific  Company  at 
the  time  the  shipment  was  received,  said  paintings 
and  pictures  would  not  have  been  accepted  by  it  as 
freight  on  account  of  their  great  value,  and  further 
that  on  account  of  these  facts  plaintiff  is  estopped 
from  claiming  a  value  over  and  above  that  actually 
represented  to  the  Southern  Pacific  Company  at  the 
time  of  the  receipt  of  said  paintings  and  pictures,  as 
aforesaid;  that  said  goods  described  in  plaintiff's 
statement  of  claim  were  not  of  the  value  alleged  by 
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said  plaintiff;  that  the  owner  of  said  goods  collected 
from  the  Commercial  Union  Assurance  Company  the 
sum  of  $1,638.75,  and  has  not  given  to  the  defendant 
*  *  the  benefit  of  any  insurance  effected  by  or  on  account 
of  the  said  freight/' 

The  cause  having  come  on  for  hearing  by  the  court, 
without  a  jury,  plaintiff  moved  the  court  to  strike  from 
the  files  that  portion  of  defendant's  affidavit  of  merits 
which  sets  up  as  a  defense  the  contract  of  carriage  al- 
leged to  have  existed  between  the  Judson  Freight  For- 
warding Company  and  the  Southern  Pacific  Company, 
and  also  to  strike  therefrom  all  allegations  relating  to 
insurance.  The  motion  was  taken  under  advisement  by 
the  court  and  the  court  then  proceeded  to  hear  the  evi- 
dence. Thereafter,  on  November  16,  1912,  the  court 
overruled  said  motion  of  the  plaintiff  and  took  the  case 
under  advisement  indefinitely.  On  November  23rd,  fol- 
lowing, the  order  overruling  said  motion  was  vacated, 
and  said  motion  to  strike  was  allowed.  On  January  7, 
1913,  defendant  submitted  to  the  court  certam  propo- 
sitions to  be  held  as  the  law  of  the  case,  which  proposi- 
tions were  refused,  and  thereupon  the  court  made  the 
following  statement : 

**For  the  information  of  the  Appellate  Court,  the 
trial  court  states  that  the  principal  reason  for  refusing 
the  propositions  of  law  aforesaid  tendered  was  that 
the  trial  court  does  not  regard  the  contract  offered  by 
defendant  in  evidence  as  a  contract  of  through  ship- 
ment, but  only  a  contract  to  carry  from  Oakland,  Cal., 
to  Ogden,  Utah." 

On  the  same  day  there  was  a  finding  and  judgment 
against  defendant  for  $7,586.50,  to  reverse  which  judg- 
ment it  prosecutes  this  appeal. 

The  uncontroverted  facts  are  substantially  as  fol- 
lows: In  October,  1907,  Mrs.  Michelson,  the  wife  of 
appellee,  employed  the  Stringer  Storage  Company  at 
San  Francisco.  California,  to  pack  and  prepare  the 
household  goods  in  question  for  shipment  by  rail,  and 
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in  pursuance  to  such  employment  said  company  so 
packed  and  prepared  said  goods  and  delivered  the  same 
to  the  Judson  Freight  Forwarding  Company,  which 
was  engaged  in  the  business  of  procuring  and  assem- 
bling goods  for  shipment  by  freight  in  carload  lots, 
thereby  securing  to  shippers  the  benefit  of  carload 
rates. 

Upon  the  delivery  of  the  goods  to  the  Judson  Freight 
Forwarding  Company  the  Stringer  Storage  Company 
executed  a  shipping  order  and  release  as  follows : 

*'To  Agent,  Judson  Freight  Forwarding  Co. 
San  Fran,  Cal. 
Please  forward  lot  of  houshold  goods  consigned  and 

marked :    To  C.  Michelson, 

Street  c/o  New  York  American  Station  New  York,  N. 
Y. 

'*In  consideration  of  the  reduced  rate  made  for  the 
shipment  of  my  household  goods,  it  is  understood  and 
agreed  that  Judson  Freight  Forwarding  Co.  acts  only 
as  agents  for  the  shipper  and  is  not  responsible  for 
damage  or  loss  beyond  the  amount  which  may  be  col- 
lected from  the  Railroad  Companies  over  whose  lines 
said  goods  are  forwarded. 

'*  Desiring  to  receive  the  benefit  of  the  reduced  rate, 
I  assume  all  risk  of  breaking  or  chafing  and  release 
goods  to  the  value  of  $5.00  per  cwt.  in  case  of  loss  or 
damage,  and  subject  to  other  printed  conditions  of 
Judson  Freight  Forwarding  Co.'s  freight  receipt  and 
regular  Bill  of  Lading  issued  by  the  railroad  company 
via  whose  lines  goods  are  forwarded. 

'*It  is  further  expressly  agreed  that  Judson  Freight 
Forwarding  Co.  will  not  be  responsible  for  loss  or 
damage  of  goods  by  fire  or  otherwise  in  excess  of  $5.00 
per  cwt.  valuation  while  in  their  care  in  warehouses 
awaiting  shipment. 

^'Weight  7225.  Eate  $2.75  per  100  pounds  From 
San  Fran  Cal.  To  New  York  City. 

*' Signed  in  Duplicate.  Stringer  Storage  Co.  Con- 
signor or  his  (or  her)  agent.  Sam  Brogden.'* 

The   Judson   Freight   Forwarding   Company   then 
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gave  to  the  Stringer  Storage  Company  a  receipt  in 
form  as  follows : 

''San  Francisco,  Cal.  1907. 

''Received  from  Stringer  Storage  Co.,  the  following 
described  freight  (contents  and  value  unknown),  to  be 
forwarded  to  nearest  distributing  point  after  receipt 
of  same. 

' '  This  receipt  is  given  and  received  with  the  express 
imderstanding  that  the  goods  herein  described  are  all 
secondhand  household  goods  and  are  subject  to  be 
shipped  by  the  Judson  Freight  Forwarding  Co.  as  part 
of  a  carload,  and  that  said  Company,  acting  only  as 
agents  for  shippers,  is  not  responsible  for  damage  or 
loss  beyond  the  amount  which  may  be  collected  from 
the  Railroad  Companies  over  whose  lines  said  goods 
are  shipped. 

"Consigned  to  C.  Michelson.  Destination  New  York 
City.  Street  Address  C/0  New  York  American.  Via 
Point  of  Distribution  Chicago. '* 

Here  follows  a  description  and  designation  of  the 
several  packages,  cases  and  crates,  and  their  contents, 
and  a  statement  of  the  amount  of  freight  at  $2.69  per 
hundredweight,  also  a  clause  as  follows:  '^Released 
to  valuation  of  $5.00  per  cwt.,  and  entirely  at  owner's 
risk. ' ' 

The  goods  were  then  delivered  by  the  Judson  Freight 
Forwarding  Company  to  the  Southern  Pacific  Railroad 
Company  and  loaded  in  car  No.  50,259,  and  said  South- 
ern Pacific  Railroad  issued  its  bill  of  lading  therefor, 
the  material  portions  of  which,  here  involved,  are  as 
follows : 

"Delivered  to  the  Southern  Pacific  Company,  at 
Oakland  the  following  described  packages,  in  apparent 
good  order  (contents  and  value  unknown)  consigned 
as  marked  and  numbered  below,  to  be  carried  upon  the 
conditions  expressed  herein  to  the  Company's  freight 
station  at  Ogden,  and  there  delivered  in  like  good  order 
to  the  consignee  or  owner,  or  to  order  of  said  con- 
signee or  owner,  or  to  such  Company  or  Carriers  (if 
the  same  are  to  be  forwarded  beyond  said  station) 
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whose  line  may  be  considered  a  part  of  the  route  to 
the  place  of  destination  of  said  goods  or  packages ;  it 
being  distinctly  stipulated  that  the  responsibility  of 
this  Company  shall  cease  at  the  Station  where  deliv- 
ered to  such  person  or  carrier. 

'*It  is  further  stipulated  that  the  service  to  be  per- 
formed hereunder  shall  be  subject  to  the  conditions, 
whether  printed  or  written,  herein  contained,  and  said 
conditions  are  hereby  agreed  to  by  the  shipper  and  by 
him  accepted  for  himself  and  his  assigns  as  just  and 

reasonable. 

•  •     • 

** Routing:  To  enable  it  to  guarantee  through  rates 
the  absolute  and  unqualified  right  of  routing  beyond 
its  own  terminal  is  reserved  by  the  Southern  Pacific 

Company. 

•  •    • 

**  Responsibility :  The  responsibility  of  this  Com- 
pany and  each  succeeding  carrier  for  loss  or  damage 

does  not  extend  beyond  its  own  line. 

•  *     • 

** Adjustment  of  Losses:  Except  when  otherwise 
agreed,  the  value  or  cost  of  property  at  place  and  date 
of  shipment  is  to  govern  settlement  and  carrier  is  to 
have  the  benefit  of  any  insurance  effected  by  or  on  ac- 
count of  the  owners  of  said  freight. 

•  •    • 

*' Release:  Desiring  to  receive  the  benefit  of  any 
lower  rate  provided  for  freight  upon  carriers  being 
released,  or  at  owner's  risk,  at  a  specified  value  of 

in  consideration  of  such  lower  rate 

being  applied  on  the  within  shipment,  we  hereby  agree 
that  none  of  said  carriers  is  to  be  liable  for  any  loss 
or  damage  of  any  kind,  except  such  as  may  be  caused 
by  its  gross  negligence,  and  that  the  goods  covered  by 
this  Bill  of  Lading  are  of  the  value  of  $5  per  cwt.,  and 
that  in  no  event  is  carrier  to  be  liable  for  any  loss  of 
or  damage  to  said  goods  from  any  cause  in  excess  of 
the  valuation  above  named. 

Judson  Frt.  Prd.  Co.,  Shipper, 

Nelsok. 
Judson  Frt.  Frd.  Co., 

Shipper. 
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**Eeceived  the  following  described  packages,  in  ap- 
parent good  order  (contents  and  value  unknown)  con- 
signed as  marked  and  numbered  below,  to  be  trans- 
ported upon  the  conditions  expressed  herein  to  the 
Company's  Freight  Station  at  Ogden,  and  there  deliv- 
ered in  like  good  order  to  the  consignee  or  owner,  or 
to  order  of  said  consignee  or  owner,  or  to  such  Com- 
pany or  Carriers  (if  the  same  are  to  be  forwarded 
beyond  said  station)  whose  line  may  be  considered  a 
part  of  the  route  to  the  place  of  destination  of  said 
goods  or  packages,  it  being  distinctly  stipulated  that 
the  responsibility  of  this  company  shall  cease  at  the 
Station  where  delivered  to  such  person  or  carrier. 

^'It  is  further  stipulated  that  the  service  to  be  per- 
formed hereunder  shall  be  subject  to  the  conditions, 
whether  printed  or  written,  herein  contained. 

*' Station  Oakland.  Date  10/1/07.  G.  W.  Fletcher, 
Agent. 

** Marks,  Consignee  and  Destination:  Judson  Freight 
&  Forwarding  Co.,  349  Marquette  St.,  Chicago,  111. 

''Car  No.  50259.  Initials  U.  P.  Route  via  Southern 
Pacific  Co.,  U.  P.,  C.  M.  &  St.  P. 

''(Blank  spaces  below  will  be  filled  in  by  Agent) 

"Rate  of  freight  named  above  is  guaranteed  on  this 
shipment  for  the  transportation  from  Oakland  to  Chi- 
cago. 

G.  W.  Fletcher, 
Agent. '* 

The  tariff  rate,  on  file  with  the  Interstate  Commerce 
Commission,  for  household  goods  in  carload  lots  be- 
tween Oakland  and  Chicago,  when  released  to  a  valua- 
tion of  $5  per  cwt.,  was  $1.12^2  per  hundredweight 
with  a  20,000  pound  minimum,  and  the  rate  on  the  same 
goods  in  carload  lots  between  said  points,  when  not 
released  to  a  valuation  of  $5  per  cwt.,  was  $1.75  per 
hundred  pounds.  The  rate  on  the  same  goods  in  less 
than  carload  lots,  under  released  valuation,  was  $3.40 
per  hundred  pounds,  and  when  the  valuation  was  not 
released,  $5.10  per  hundredweight.  The  freight 
charged  and  paid  for  the  shipment  in  question  between 
Oakland  and  Chicago  was  $1.12 1^  per  hundredweight. 
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At  or  about  the  time  the  goods  in  question  were  re- 
ceived by  the  Southern  Pacific  Eailroad  Company  at 
San  Francisco,  the  wife  of  appellee  took  out  $2,000 
insurance  on  the  same,  and  thereafter  the  insurance 
company  paid  to  appellee  for  the  loss  $1,638.75;  the 
difference  between  said  $2,000  insurance  and  $1,638.75, 
the  amount  paid,  or  $361.25,  representing  a  valuation 
of  $5  per  hundredweight  on  7,225  pounds,  the  actual 
weight  of  the  goods. 

The  car  in  which  the  goods  were  loaded  was  trans- 
ported by  the  Southern  Pacific  Eailroad  Company^  to 
its  station  at  Ogden,  Utah,  where  the  car  was  turned 
over  by  it  to  appellant,  the  Union  Pacific  Railroad 
Company,  to  be  transported  to  Chicago.  The  car  with 
its  contents  was  destroyed  by  fire  at  Sidney,  Nebraska, 
while  in  the  possession  of  and  while  being  so  trans- 
ported by  appellant. 

Samuel  L.  Brogden,  the  manager  of  the  Stringer 
Storage  Company,  testified  on  behalf  of  appellant  that 
when  he  was  called  to  the  home  of  appellee  in  San 
Francisco  he  told  Mrs.  Michelson  that  household  goods 
were  generally  shipped  through  the  Judson  Freight 
Forwarding  Company,  which  was  in  a  position  to  give 
a  lower  rate  than  the  railroads  gave  because  the  rail- 
road rate  on  carload  lots  was  considerably  less  than 
the  railroad  rate  on  less  than  carload  lots ;  that  he  ex- 
plained to  her  the  difference  between  the  released  and 
nonreleased  rates  as  applied  to  carload  lots,  and  ad- 
vised her  to  take  out  insurance  to  cover  the  difference 
in  case  of  a  total  loss  of  the  goods,  and  that  Mrs. 
Michelson  instructed  him  to  ship  the  goods  through 
the  Judson  Freight  Forwarding  Company  under  the 
released  freight  rate  plan  and  to  effect  insurance  on 
the  goods  to  the  amount  of  $2,000. 

Mrs.  Michelson  was  not  present  at  the  trial,  but  it 
was  admitted  by  appellant  that  if  she  were  present  she 
would  testify  that  she  did  not  give  any  direction  to 
Mr.  Brogden  as  to  the  manner  in  which  the  goods 
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should  be  shipped,  and  that  nothing  was  said  by  him 
or  by  her  with  reference  to  whether  or  not  the  ship- 
ment should  be  handled  in  any  respect  by  the  Judson 
Freight  Forwarding  Company.  The  actual  value  of 
the  goods  as  claimed  by  appellee  is  not  controverted 
by  appellant. 

Several  of  the  propositions  of  law  submitted  by  ap- 
pellant and  refused  by  the  court  are  predicated  upon 
the  theory  that  the  bill  of  lading  issued  by  the  South- 
em  Pacific  Railroad  Company  constituted  the  contract 
with  appellee  for  the  carriage  of  the  goods  from  Oak- 
land to  Chicago  by  the  Southern  Pacific  Railroad  Com- 
pany and  by  appellant  as  its  connecting  carrier,  and 
that  all  the  lawful  provisions  of  said  contract  inured 
to  the  benefit  of  appellant. 

On  behalf  of  appellee  it  is  insisted  that  the  only 
written  contract  providing  for  the  transportation  of 
the  goods,  viz.,  the  bill  of  lading  issued  by  the  South- 
ern Pacific  Railroad  Company,  is  a  contract  between 
that  company  and  appellee  for  the  carriage  of  the 
goods  from  Oakland  to  Ogden ;  that  said  contract  was 
never  adopted  by  appellant  and  cannot  be  availed  of 
by  it  as  governing  the  carriage  of  the  goods  from 
Ogden  to  Chicago,  and  that  its  provisions  did  not  inure 
to  the  benefit  of  appellant ;  that  this  action  by  appellee 
against  appellant  is  upon  an  implied  contract  by  ap- 
pellant to  safely  carry  and  deliver  said  goods  from 
Ogden  to  Chicago. 

Section  20  of  the  Interstate  Commerce  Act,  as 
amended  June  29,  1906,  and  uniformly  referred  to  as 
the  Carmack  Amendment,  provides  as  follows: 

**That  any  common  carrier,  railroad  or  transporta- 
tion company  receiving  property  for  transportation 
from  a  point  in  one  State  to  a  point  in  another  State 
shall  issue  a  receipt  or  bill  of  lading  therefor  and  shall 
be  liable  to  the  lawful  holder  thereof  for  any  loss, 
damage,  or  injury  to  such  property  caused  by  it  or  by 
any  common  carrier,  railroad,  or  transportation  com- 
pany to  which  such  property  may  be  delivered,  or  over 
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whose  line  or  lines  such  property  may  pass,  and  no 
contract,  receipt,  rule,  or  regulation  shall  exempt  such 
common  carrier,  railroad,  or  transportation  company 
from  the  liability  hereby  imposed:  Provided,  That 
nothing  in  this  section  shall  deprive  any  holder  of  such 
receipt  or  bill  of  lading  of  any  remedy  or  right  of 
action  which  he  has  under  existing  law. 

*'That  the  common  carrier,  railroad  or  transporta- 
tion company  issuing  such  receipt  or  bill  of  lading  shall 
be  entitled  to  recover  from  the  common  carrier,  rail- 
road or  transportation  company  on  whose  line  the  loss, 
damage  or  injury  shall  have  been  sustained,  the 
amount  of  such  loss,  damage,  or  injury,  as  it  may  be 
required  to  pay  to  the  owners  of  such  property,  as  may 
be  evidenced  by  any  receipt,  judgment,  or  transcript 
thereof.  ^  * 

In  Adams  Exp.  Co.  v.  Croninger,  226  U.  S.  491,  the 
Court  said : 

*'The  significant  and  dominating  features  of  that 
amendment  are  these : 

** First:  It  affirmatively  requires  the  initial  carrier 
to  issue  *a  receipt  or  bill  of  lading  therefor,'  when  it 
receives  *  property  for  transportation  from  a  point  in 
one  State  to  a  point  in  another.' 

''Second:  Such  initial  carrier  is  made  'liable  to  the 
lawful  holder  thereof  for  any  loss,  damage,  or  injury 
to  such  property  caused  by  it.' 

"Third:  It  is  also  made  liable  for  any  loss,  damage, 
or  injury  to  such  property  caused  by  'any  common 
carrier,  railroad  or  transportation  company  to  which 
such  property  may  be  delivered  or  over  whose  line  or 
lines  such  property  may  pass.' 

"Fourth:  It  affirmatively  declares  that  'no  contract, 
receipt,  rule  or  regulation  shall  exempt  such  common 
carrier,  railroad,  or  transportation  company  from  the 
liability  hereby  imposed.'  " 

It  was  there  further  said : 

"That  the  legislation  supersedes  all  the  regulations 
and  policies  of  a  particular  State  upon  the  same  sub- 
ject results  from  its  general  character.  It  embraces 
the  snbject  of  the  liability  of  the  carrier  under  a  bill 
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of  lading  which  he  must  issue  and  limits  his  power  to 
exempt  himself  by  rule,  regulation  or  contract.  Al- 
most every  detail  of  the  subject  is  covered  so  com- 
pletely that  there  can  be  no  rational  doubt  but  that 
Congress  intended  to  take  possession  of  the  subject 
and  supersede  all  state  regulation  with  reference  to  it. 
Only  the  silence  of  Congress  authorized  the  exercise 
of  the  police  power  of  the  State  upon  the  subject  of 
such  contracts.  But  when  Congress  acted  in  such  a 
way  as  to  manifest  a  purpose  to  exercise  its  conceded 
authority,  the  regulating  power  of  the  State  ceased  to 
exist.  Northern  Pacific  Ry.  v.  State  of  Washington, 
222  U.  S.  370 ;  Southern  Railway  v.  Reid,  222  U.  S.  424 ; 
Mondou  V.  Railroad,  223  U.  S.  1.** 

The  holding  in  the  Croninger  case,  supra,  was  ap- 
proved and  followed  in  Chicago,  B.  <&  Q.  Ry.  Co.  v. 
Miller,  226  U.  S.  513,  and  Kansas  City  Southern  Ry. 
Co.  V.  Carl,  227  U.  S.  639.  See  also  Gamble-Robinson 
Commission  Co.  v.  Union  Pac.  R.  Co.,  262  HI.  400. 

In  Atlantic  Coast  Line  R.  Co.  v.  Riverside  MUls,  219 
U.  S.  186,  it  was  said : 

* '  The  indisputable  effect  of  the  Carmack  Amendment 
is  to  hold  the  initial  carrier  engaged  in  interstate  com- 
merce and  *  receiving  property  for  transportation  from 
a  point  in  one  State,  to  a  point  in  another  State'  as 
having  contracted  for  through  carriage  to  the  point  of 
destination,  using  the  lines  of  connecting  carriers  as 
its  agents.  *' 

Without  doubt,  if  this  action  had  been  brought 
against  the  Southern  Pacific  Railroad  Company  alone, 
it  could  not  have  avoided  liability  upon  the  ground  that 
its  contract  of  carriage  did  not  extend  beyond  Ogden, 
Utah.  The  stipulation  in  the  bill  of  lading  that  its 
responsibility  with  reference  to  the  shipment  should 
cease  upon  delivery  to  its  connecting,  carrier  was  in- 
valid. Atlantic  Coast  Line  R.  Co.  v.  Riverside  MUls, 
supra. 

The  destination  of  the  shipment  is  stated  in  the  bill 
of  lading  as  Chicago,  and  a  through  rate  from  Oakland 
to  Chicago  is  thereby  guarantied  by  the .  Southern 
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Pacific  Eailroad  Company,  which,  in  consideration 
thereof,  reserved  to  itself  the  absolute  and  unqualified 
right  of  routing  beyond  its  own  terminal.  The  South- 
ern Pacific  Railroad  Company  undertook  to  deliver  the 
goods  at  Ogden  to  the  company  or  carrier  whose  line 
it  elected  to  consider  a  part  of  the  route  to  the  place 
of  destination  of  the  goods.  The  goods  were  delivered 
to  appellant  at  Ogden,  by  the  Southern  Pacific  Rail- 
road Company,  and  were  transported  by  appellant 
upon  its  line,  as  the  agent  of  the  Southern  Pacific 
Railroad  Company,  under  and  by  virtue  of  the  bill  of 
lading  issued  by  the  Southern  Pacific  Railroad  Com- 
pany. The  duty  of  appellant  to  transport  the  goods 
and  its  rights  and  liabilities  incident  to  such  duty,  are 
referable  solely  to  said  bill  of  lading,  and  are  governed 
by  all  the  valid  terms  and  provisions  therein  contained. 
Cranor  v.  Southern  Ry.  Co.  (Ga.  App.)  78  S.  E.  1014. 

In  Kansas  City  Southern  Ry.  Co.  v.  Carl,  227  U.  S. 
639,  it  is  said : 

'*  The  liability  of  any  carrier  in  the  route  over  which 
the  articles  were  routed,  for  loss  or  damage,  is  that  im- 
posed by  the  act  as  measured  by  the  original  contract 
of  shipment  so  far  as  it  is  valid  under  the  act.'* 

The  provision  in  the  bill  of  lading  limiting  the 
amount  recoverable,  in  case  of  loss,  to  $5  per  hundred- 
weight in  consideration  of  the  payment  by  the  shipper 
of  a  lower  lawful  tariff  rate,  does  not  constitute  an 
exemption  from  liability,  such  as  is  forbidden  by  the 
Carmack  Amendment.  Adams  Exp.  Co.  v.  Croninger, 
supra;  Kansas  City  Southern  Ry.  Co.  v.  Carl,  supra; 
Great  Northern  Ry.  Co.  v.  O'Connor,  232  IT.  S.  508. 

Whether  the  provision  in  the  bill  of  lading  that  in 
case  of  loss  the  carrier  should  have  the  benefit  of  any 
insurance  voluntarily  effected  by  the  owner  of  the 
goods  was  enforceable  by  the  initial  carrier,  and  if  so 
whether  such  provision  inured  to  the  benefit  of  appel- 
lant, are  questions  not  involved  upon  this  record,'  be- 
cause appellant,  by  the  eighth  proposition  of  law  suti- 


582  APPEIiLATE  COUBTS  OF  IlLIHOIB. 

Michelson  ▼.  Judson  Freight  Forwarding  Co.,  189  111.  App.  568. 

mitted  to  the  trial  court,  expressly  invited  a  finding 
that  appellant  could  not  rely  upon  the  validity  of  such 
provision  under  the  facts  in  this  case. 

It  is  urged,  however,  that  neither  the  Stringer 
Storage  Company  nor  the  Judson  Freight  Forwarding 
Company  was  authorized  by  defendant  in  error  to  con- 
tract with  the  initial  carrier  for  the  transportation  of 
the  goods  at  a  lower  rate,  in  consideration  of  a  released 
valuation. 

The  carrier  was  not  concerned  with  the  question  of 
the  title  to  the  goods,  and,  in  the  absence  of  notice  to 
the  contrary,  had  a  right  to  assume  that  the  Judson 
Freight  Forwarding  Company,  by  whom  the  goods 
were  delivered  to  it  to  be  transported,  was  authorized 
to  agree  upon  such  terms  of  shipment  as  might  be  law- 
fully entered  into.  In  Great  Northern  Ry.  Co.  v. 
O'Connor,  232  U.  S.  508,  where  a  somewhat  similar 
situation  was  involved,  it  was  said : 

*'The  plaintiff  contended,  however,  that  she  had  ex- 
pected her  goods  to  be  transported  as  a  separate  con- 
signment. But  the  Transfer  Company  had  been  en- 
trusted with  goods  to  be  shipped  by  railway,  and, 
nothing  to  the  contrary  appearing,  the  carrier  had  the 
right  to  assume  that  the  Transfer  Company  could 
agree  upon  the  terms  of  the  shipment,  some  of  which 
were  embodied  in  the  tariff.  The  carrier  was  not 
bound  by  her  private  instructions  or  limitations  on  the 
authority  of  the  Transfer  Company,  whether  it  be 
treated  as  agent  or  forwarder.  If  there  was  any  un- 
dervaluation, wrongful  classification  or  violation  of 
her  instructions,  resulting  in  damage,  the  plaintiff  has 
her  remedy  against  that  Company. '^ 

The  next  question  that  arises  is  whether  or  not  the 
provision  in  the  bill  of  lading  relating  to  the  agreed 
valuation  of  the  goods,  whereby  the  liability  of  the 
initial  carrier,  in  case  of  loss,  is  limited  to  $5  per  hun- 
dredweight, inured  to  the  benefit  of  appellant,  the  con- 
necting carrier. 

If,  as  we  have  hereinbefore  held,  the  duty  of  appel- 
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lant  to  transport  the  goods  to  destination,  and  its 
rights  and  liabilities  incident  to  such  duty,  are  refer- 
able  solely  to  the  bill  of  lading  issued  by  the  initial 
carrier,  it  logically  follows  that  all  the  valid  terms  and 
provisions  contained  in  said  bill  of  lading  must  be  held 
to  inure  to  the  benefit  of  appellant.  It  was  so  ex- 
pressly held  in  Kansas  City  Southern  Ry.  Co.  v.  Carl, 
227  IT.  S.  639,  concerning  the  agreed  valuation  clause 
in  a  bill  of  lading.    It  was  there  said  on  page  648 : 

**As  the  shipment  was  interstate,  the  contract  was 
controlled  by  the  twentieth  section  of  the  act  of  Con- 
gress of  June  29,  1906.  The  initial  carrier  under  that 
provision  of  the  Interstate  Commerce  Act,  as  an  in- 
terstate carrier,  holding  itself  out  to  receive  shipments 
from  a  point  upon  its  own  line  in  one  State  to  a  point 
in  another  State  upon  the  line  of  a  succeeding  and  con- 
necting carrier,  came  under  liability  not  only  for  its 
own  default  but  also  for  loss  or  damage  upon  the  line 
of  a  connecting  carrier  in  the  route:  Atlantic  Coast 
Line  v.  Riverside  Mills,  219  U.  S.  186.  Any  stipula- 
tion in  its  own  receipt  was  ineffective  in  so  far  as  it 
was  not  authorized  by  the  section  of  the  act  referred 
to,  whether  intended  for  its  own  benefit  or  that  of  the 
succeeding  carrier.  It  is  also  true  that  any  limitation 
of  liability  contained  in  its  contract  which  would  be 
valid  in  its  own  behalf  would  likewise  inure  to  the 
benefit  of  its  connecting  carrier.  The  liability  of  any 
carrier  in  the  route  over  which  the  articles  were 
routed,  for  loss  or  damage,  is  that  imposed  by  the  act 
as  measured  by  the  original  contract  of  shipment  so 
far  as  it  is  valid  under  the  act.  This  provision  of  the 
Interstate  Commerce  Act  has  been  so  fully  considered 
and  decided  that  we  need  not  go  further  into  the  mat- 
ter: Adams  Express  Company  v.  Croninger,  226  U.  S. 
491 ;  Chicago  dc.  Ry.  v.  Latta,  226  U.  S.  519 ;  Chicago 
<£>c.  Ry  V.  Miller,  226  U.  S.  513.  That  provision,  under 
the  opinions  above  cited,  does  not  forbid  a  limitation 
of  liability  in  case  of  loss  or  damage  to  a  valuation 
agreed  upon  for  the  purpose  of  determining  which  of 
two  alternative  lawful  rates  shall  apply  to  a  particular 
shipment. ' ' 
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See  also  Cranor  v.  Southern  By.  (7o.-(Ga.  App.),  78 
S.  E.  1014. 

There  is  nothing  in  the  record  in  the  case  at  bar  that 
questions  the  good  faith  of  any  of  the  parties  to  the 
transaction. 

The  trial  court  found  as  a  matter  of  fact  **that  the 
destruction  of  the  goods  in  question  at  Sidney, 
Nebraska,  on  the  18th  day  of  November,  1907,  as  ad- 
mitted and  proved  in  this  case,  was  not  due  to  any 
negligence  or  failure  of  duty  on  the  part  of  the  de- 
fendant. Union  Pacific  Railroad  Company. '* 

The  court  erred  in  striking  from  the  files  that  por- 
tion of  appellant's  amended  affidavit  of  merits  in 
regard  to  any  contract  existing  or  alleged  to  have 
existed  between  the  Judson  Freight  Forwarding  Com- 
pany and  the  Southern  Pacific  Railroad  Company  and 
in  refusing  to  hold  the  sixth,  ninth  and  twelfth 
propositions  of  law  submitted  by  appellant. 

As  the  questions  involved  are  determinable  solely 
upon  a  consideration  of  the  federal  law,  as  interpreted 
by  the  courts  exercising  authoritative  jurisdiction  in 
such  matters,  we  have  refrained  from  any  discussion 
of  the  policies  or  regulations  adopted  or  enacted  by 
the  States  of  Illinois  and  California,  relative  to  intra- 
state shipments,  as  being  without  controlling  influence. 

The  judgment  of  the  Municipal  Court  is  reversed 
and  judgment  will  be  here  entered  in  favor  of  appellee 
and  against  appellant  for  $361.25,  being  $5  per  hun- 
dredweight valuation  on  7,225  pounds,  the  actual 
weight  of  the  shipment  involved. 

The  costs  in  this  court  will  be  taxed  against  ap- 
pellee. 

Reversed  with  judgment  in  this  court  in  favor  of 
appellee  and  against  appellant  for  $361.25. 
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Hlelieliii  Tire  Company,  Defendant  in  Error,  y.  An- 
tonio Sbarbaro  et  al.,  trading  as  Simplex  Automo- 
bile Company,-  on  appeal  of  Antonio  Sbarbaro, 
Plaintiff  in  Error. 

een.  No.  19,032.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Gbobqb  J. 
Cowing,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1913.  Afi^med.  Opinion  filed  November  25, 
1914. 

Statement  of  the  Case. 

Suit  by  Michelin  Tire  Company  against  Antonio 
Sbarbaro  and  Leonard  A.  Shadburne,  copartners, 
trading  as  the  Simplex  Automobile  Company,  for 
goods,  wares  and  merchandise  sold  and  delivered. 
Only  Sbarbaro  was  served  with  process,  who  denied 
in  bis  affidavit  of  defense  the  fact  of  partnership  and 
also  denied  the  purchase  of  the  goods.  The  court  gave 
judgment  for  the  amount  sued  for,  $318.60,  a  jury 
having  been  waived,  and  the  defendant  brings  error. 

EioHABD  I.  Gavin,  for  plaintiff  in  error  Antonio 
Sbarbaro. 

Bakeb  &  Holder,  for  defendant  in  error;  G.  Eay- 
MOND  Collins,  of  counsel. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Sales,  §  329* — when  findings  of  court  toill  not  he  disturbed.  In 
a  suit  for  goods  sold  and  delivered  to  a  partnership,  where  the  case 
was  tried  by  the  court,  a  Jury  having  been  waived,  and  the  evidence 
as  to  the  existence  of  the  partnership  was  directly  conflicting,  the 
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credibility  of  the  witnesses  was  for  the  court  and  his  finding  was 
entitled  to  the  same  force  as  a  yerdict  of  a  jury,  wherefore  it  would 
not  be  disturbed  unless  manifestly  against  the  weight  of  the  eyl- 
dence. 


dtarles  Wouters,  Defendant  in  Error,  y.  James  W. 

Stafford,  Plaintiff  in  Error. 

Oen.  No.  19,051.    (Not  to  be  reported  in  f nlL) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Robebt  H. 
Scott,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1913.  Reyersed  with  finding  of  facta  Opinion 
filed  Noyember  25,  1914. 

Statement  of  the  Case. 

Suit  by  Charles  Wouters  against  James  W.  Stafford 
to  recover  an  alleged  balance  on  eight  bills  for  laundry 
delivered  to  guests  at  defendant's  hotel  under  an  ar- 
rangement whereby  the  manager  of  the  hotel  collected 
the  articles  to  be  laundered  delivered  them  to  plain- 
tiff's drivers,  and  subsequently  distributed  them  to 
the  guests  and  collected  for  the  same,  the  plaintiff's 
bills  being  paid  by  the  h6tel  manager  at  the  end  of 
each  week,  and  a  commission  being  paid  to  the  man- 
ager for  handling  the  laundry  by  the  plaintiff.  A  jury 
was  waived  and  the  court  gave  judgment  for  $143.98, 
a  portion  of  the  amount  claimed,  whereupon  the  de- 
fendant brought  error. 

0.  Van  Alen  Smith,  for  plaintiff  in  error. 

George  W.  Bbown,  for  defendant  in  error. 

Mb.  Justice  Duncan  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Decision. 

1.  Relbabs,  I  1* — when  release  is  valid.  In  an  action  to  recover 
an  alleged  balance  on  bills  for  laundry  delivered  to  guests  at  a 
hotel  under  an  arrang^nent  whereby  the  manager  of  such  hotel 
received  a  commission  on  such  laundry,  where  it  appeared  that  the 
plaintiff  had  signed  instruments  releasing  the  proprietor  of  the 
hotel  from  liability  if  he  retained  a  certain  person  as  manager, 
such  releases  were  valid  contracts  based  on  valuable  considerations, 
and  prevented  recovery  as  to  laundry  handled  and  distributed  while 
such  person  was  manager. 

2.  Bailment,  §  7* — when  "bailee  of  laundry  may  retain  same 
for  payment.  Where  a  laundry  company  entered  into  an  arrange- 
ment whereby  it  paid  a  commission  to  a  manager  of  a  hotel  for 
collecting  and  delivering  laundry  for  the  guests,  and  such  laundry 
company  released  the  hotel  proprietor  for  liability  as  to  laundry 
delivered  while  a  certain  person  was  manager,  it  could  not  recover 
for  such  bills  not  paid  by  such  manager,  nor  could  it  retain  certain 
laundry  to  secure  payment  of  such  bills  for  laundry  previously 
delivered,  but  as  to  laundry  delivered  after  the  discharge  of  the 
manager  in  question  the  hotel  proprietor  was  liable,  and  the  laun- 
dry company  could  retain  the  articles  laundered  to  secure  pay  for 
any  laundry  work  done  by  it  not  already  delivered. 

3.  Bailment,  §  7* — when  bailee  of  laundry  can  recover  for  work 
done.  Where  a  laundry  company  retained  certain  laundry  because 
of  the  failure  of  a  hotel  proprietor  to  pay  bills  which  were  due, 
it  could  not  recover  the  bill  from  the  proprietor  for  the  laundry 
retained  until  it  was  delivered  to  him. 


Elizabeth  Rybarczyk,  Conseryatrlx,  Defendant  In  Er- 
ror,  Y.  Andrew  Rybarczyk,  Plaintiff  in  Error. 

Gen.  No.  19,087.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  James  C.  Mab- 
TiN,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1913.    Affirmed.    Opinion  filed  November  26,  1914. 

Statement  of  tbe  Case. 

Suit  by  Elizabeth  Eybarczyk,  as  conservatrix  of 
Frank  Rybarczyk,  who  had  been  adjudged  insane, 
against  Andrew  Rybarczyk  to  recover  various  amounts 

*Sm  nilnols  Notes  mgwi,  Volfl.  XI  to  XY,  aad  CnmnlatJTO  Qnarteriy,  mhim 
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of  money  alleged  to  have  been  obtained  by  defendant 
from  Frank,  his  brother,  and  to  have  been  appropriated 
to  his  own  use.  There  was  a  trial  before  the  court 
without  a  jury  and  judgment  for  eighteen  hundred 
and  eighty  dollars  was  rendered  in  favor  of  the  plain- 
tiff, whereupon  defendant  brought  error. 

Stahl  &  LbWaij),  for  plaintiff  in  error. 

William  Slack,  for  defendant  in  error. 

Mr.  Justiob  Duncan  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Witnesses,  {  21* — when  i4Htne88  is  competent.  The  standard 
of  Intelligence  that  a  witness  should  be  gauged  by,  as  well  as  all 
other  questions  of  competency  of  that  nature,  are  matters  for  the 
discretion  of  the  trial  court. 

2.  Witnesses,  §  22* — when  witness  is  competent  though  previous- 
ly incapacitated.  Evidence  that  the  mind  of  a  witness  is  not  so 
far  enfeebled  to  prevent  an  intelligent  appreciation  of  his  respon- 
sibility as  a  witness  and  a  fair  recollection  and  understanding  of 
the  matters  about  which  he  testifies  will  sustain  the  admission  of 
his  testimony,  although  the  record  may  show  that  a  conservator 
had  been  previously  appointed  on  the  ground  that  he  was  of  feeble 
mind,  not  capable  of  transacting  business,  where  it  is  not  shown 
that  his  mental  impairment  was  permanent 

3.  Teoveb  and  conversion,  §  39* — whnt  evidence  will  toarrant 
relief.  Where  a  conservatrix  was  appointed  for  a  victim  of  alco- 
holic insanity,  and  brought  an  action  against  the  brother  of  the 
victim  to  recover  various  sums  of  money  alleged  to  have  been  ob- 
tained by  such  brother  and  appropriated  to  his  own  use,  evidence 
of  the  insane  person  was  admissible,  where  it  appeared  that  he 
had  been  discharged  from  the  insane  hospital  to  which  he  was  sent, 
that  he  testified  intelligently  and  undertood  the  nature  of  the  oath 
he  took,  and  the  defendant  did  not  insist  on  a  more  thorough  ex- 
amination as  to  his  appreciation  of  the  oath,  and  since  the  evidence 
of  such  insane  person  was  corroborated  by  other  evidence  showing 
that  the  defendant  had  obtained  large  sums  of  money  at  the  time 
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In  question,  a  judgment  against  him  was  proper,  especially  since 
the  defendant  did  not  explain  how  he  obtained  the  money. 

4.  Appeal  and  ebbob,  §  1021* — when  judgment  may  not  he  attacked 
on  appeal.  A  plaintiff  in  error  is  in  no  position  to  complain  of  a 
Judgment  against  him  for  insufficiency  of  evidence,  where  no  motion 
for  a  new  trial  or  exceptions  to  the  OTerruling  of  the  same  appears 
in  the  bill  of  exceptions,  nor  any  exception  to  the  judgment,  and 
the  affidavits  in  support  of  a  new  trial  are  not  made  part  of  the 
bill  of  exceptions  but  are  simply  attached  to  the  common-law  record 
and  not  certified  by  the  trial  Judge  as  part  of  the  record  or  bill  of 
exceptions. 

5.  Appeal  and  ebbob,  §  782* — how  rulinos  of  trial  court  may  he 
reviewed.  Section  81  of  the  Practice  Act,  J.  ft  A.  If  8618,  prescribes 
two  methods  of  review  of  the  rulings  of  the  trial  court,  one  by 
stenographic  report  of  the  trial  and  the  other  by  bill  of  exceptions, 
and  if  the  latter  method  is  employed  the  former  rules  of  law  in 
regard  thereto  govern,  except  where  specifically  changed  by  the 
1911  amendment. 

6.  New  tbial,  §  68* — when  warranted,  A  new  trial  is  not  war- 
ranted on  the  ground  of  newly-discovered  evidence  where  the  affi- 
davits show  merely  forgotten  evidence  which  is  cumulative  and 
where  no  proper  diligence  in  securing  such  evidence  is  shown. 


J.  B.  Madsen  &  Company,  Plaintiff  In  Error,  y.  Henry 

Hogans,  Defendant  In  Error. 

Gen.  No.  19,100.    (Not  to  be  reported  In  full.) 

Brror  to  the  County  CJourt  of  Cook  county;  the  Hon.  David  T. 
Smilet,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1913.  Reversed  and  remanded.  Opinion  filed  No- 
vember 26,  1914. 

Statement  of  the  Case. 

Suit  by  J.  B.  Madsen  &  Company  against  Henry 
Hogans  for  an  alleged  balance  due  of  $519.30  on  cer- 
tain contracts  for  store  fixtures  and  extras.  The 
declaration  was  the  common  counts  in  assumpsit  to 

•See  nilnolfl  Notes  Dl^ett,  Vols.  XI  to  XV,  And  CumiilAtlTe  QvArterlj,  same 
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which  the  general  issue  was  pleaded.  A  jury  was 
waived  and  the  court  entered  judgment,  at  the  con- 
clusion of  the  trial,  against  the  plaintiff,  who  brought 
error. 

Stbdman  &  SoELKB,  f  OT  plaintiff  in  error. 

Henby  Hobneb,  for  defendant  in  error;  Abnold 
Heap,  of  counseL 

Mr.  Justice  Duncan  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deeision. 

1.  Sales,  |  329* — when  findings  of  trial  court  toill  not  he  dis- 
turbed. In  an  action  to  recover  the  price  of  store  fixtures  furnished 
a  defendant,  the  questions  as  to  whether  certain  fixtures  were  de- 
livered, whether  glass  was  hroken  hy  the  plaintiff's  employees  while 
installing  the  fixtures,  or  hy  defendant,  and  whether  a  certain  sum 
was.  paid  on  the  general  account,  were  questions  of  fact,  and  since 
the  evidence  was  conflicting  the  finding  of  the  trial  court  would 
not  be  set  aside  on  appeal  as  manifestly  against  the  weight  of  the 
evidence. 

2.  Account,  action  of,  §  !♦ — when  action  is  on  account.  Where 
it  appeared  that  a  plaintiff  in  an  action  for  the  price  of  store  fix- 
tures furnished  a  defendant,  placed  all  items  of  charges  for  fixtures 
and  payments  on  a  single  page  of  his  books  as  charges  and  credits 
without  any  designation  as  to  what  they  were  for,  except  the  dates 
when  made,  the  items  being  referred  to  as  "merchandise,"  plaintiff 
was  suing  on  an  account,  as  to  which  only  oral  evidence  disclosed 
the  application  that  should  be  made  as  to  each  payment,  and  the 
plaintiff  could  not  legally  split  its  cause  of  action  to  the  prejudice 
of  defendant. 

3.  Set-off  and  begoupment,  §  10* — when  unliquidated  damages 
may  he  set  off.  Unliquidated  damages  growing  out  of  a  contract 
can  only  be  recouped  or  set  off  in  the  particular  contract  in  which 
the  damages  are  claimed,  and  cannot  be  a  matter  of  set-off  or  re- 
coupment as  to  any  amount  owed  on  another  distinct  contract  or 
claim,  and  no  judgment  can  be  given  for  any  excess  the  claim  for 
recoupment  might  show  over  the  amount  due  on  the  particular 
contract  to  which  the  recoupment  is  pleaded. 
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4.  Sales,  |  159* — when  huyer  is  liable  on  contract  of  sale.  In 
an  action  to  recover  the  price  of  store  fixtures  furnished  the  de- 
fendant for  a  tenant,  if  such  fixtures  were  completed  according  to 
contract  and  approved  by  the  tenant,  the  defendant  was  liable  there- 
for, unless  latent  defects  were  discovered. 

5.  Sales,  §  343* — what  damages  are  recoverable  for  breach  of 
contract.  In  an  action  to  recover  the  price  of  store  fixtures  fur- 
nished the  defendant  for  a  tenant,  where  the  defects  in  such  fixtures 
were  apparent  on  inspection,  the  defendant  could  return  the 
fixtures,  but  if  he  retained  them  he  was  liable  for  the  cost  of 
such  fixtures  less  any  damage  for  failure  to  make  them  according 
to  contract,  the  measure  of  damages  being  the  difference  in  the 
cash  value  of  the  articles  as  delivered  and  their  cash  value  when 
completed  according  to  contract 

6.  Sales,  §  251* — what  obligations  are  imposed  when  m>anur 
factured  articles  are  sold.  Executory  contracts  for  the  manufacture 
and  sale  of  fixtures  carry  with  them  the  implied  obligation  that 
the  articles  shall  be  made  of  sound  material,  of  good  workmanship, 
and  that  they  shall  be  jnanufactured  according  to  specifications. 

7.  Evidence,  {  319* — when  parol  evidence  is  not  admissible. 
Oral  evidence  is  not  admissible  to  change  the  terms  of  a  contract 
and  specifications  for  the  manufacture  of  fixtures. 

8.  Sales,  §  326* — when  oral  evidence  is  not  admissible  in  action 
on  contract.  In  an  action  on  contracts  for  the  manufacture  of  cer- 
tain fixtures,  oral  evidence  that  the  work  of  covering  a  certain 
beam  was  included  in  one  contract,  and  that  a  certain  case  in  an- 
other contract  was  to  be  made  in  a  certain  manner,  was  erroneously 
admitted  since  the  written  contracts  did  not  so  provide. 

9.  Sales,  |  315* — when  buyer  is  not  estopped  to  complain  of 
defects  in  articles  sold.  In  actions  to  recover  the  price  of  store  fix- 
tures furnished  a  defendant  for  certain  tenants,  the  defendant  was 
not  estopped  to  complain  of  the  fixtures  not  being  made  according  to 
contract,  because  the  tenants  signed  cards  acknowledging  the  receipt 
of  such  fixtures  "in  good  order*'  when  such  receipts  were  given 
when  the  fixtures  were  only  partly  finished,  the  receipts  in  many 
instances  being  for  the  material. 

•See  nilnoto  Notes  Dlsestv  Yolfl.  XI  to  XV*  aad  Cnmnlatlv  Quuierlr, 
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Sanford  B.  Seldmore,  Plaintiff  In  Error,  y.  F.  A.  Hill 
et  aL,  (Defendants),  A.  H.  Olson,  Defendant  In 
Error. 

Gen.  No.  19,126.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Robsbt  H. 
Scott,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1913.    Reversed.    Opinion  filed  November  25,  1914. 

statement  of  the  Case. 

Suit  by  Sanford  B.  Scidmore  against  A.  H.  Olson 
and  F.  A.  Hill  &  Company  to  recoyer  two  hundred 
dollars  as  liquidated  damages  on  a  contract  for  the 
sale  of  real  estate  which  the  defendant  failed  to  com- 
plete. By  agreement  the  suit  was  dismissed  as  to  P. 
A.  Hill  &  Company,  leaving  the  suit  pending  against 
Olson  for  one  hundred  dollars.  A  jury  was  waived, 
and  on  trial  of  the  cause  on  a  written  stipulation  of 
facts  the  court  gave  judgment  in  favor  of  the  defend- 
ant, whereupon  the  plaintiff  brought  error. 

Chables  J.  O'Connor,  for  plaintiff  in  error;  B. 
Harold  O'Connor,  of  counsel. 

William  A.  Bowles  and  Jambs  E.  Bowles,  for  de- 
fendant in  error. 

Mb.  Justice  Duncan  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

i.  Vendob  and  pubchabeb,  {  100* — when  buyer  must  ohfed  to 
title  to  avoid  forfeiture.  Where  a  written  contract  for  the  sale  of 
real  estate  provided  that  if  obJectionB  were  not  made  promptly  and 
within  ten  days  after  the  abstract  was  furnished,  the  earnest  money 
paid  should  at  the  option  of  the  seller  be  forfeited  as  liquidated 
damages  and  the  contract  be  void,  the  mere  fact  that  the  buyer  had 
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prevlouBly  objected  to  the  title  because  of  certain  building  restric- 
tions would  not  relieye  him  of  giving  notice  of  the  same  defects, 
if  he  intended  to  rely  on  them»  within  ten  days  after  the  abstract 
was  furnished. 

2.  Vendor  ahd  FUBOHASEBt  §  242* — lohen  earnest  vwney  may  l>e 
forfeited.  Where  a  seller  of  real  estate  did  not  waive  the  provisions 
of  a  contract  requiring  objections  to  the  title  to  be  made  within 
ten  days  after  the  abstract  was  furnished,  he  was  entitled  to  recover 
the  earnest  money  which  the  contract  provided  should  be  forfeited 
as  liquidated  damages,  even  though  building  restrictions  existed 
which  were  material  defects  in  the  title. 

3.  Vendob  and  PUBCHA8EB,  §  103* — When  provision  of  contract  not 
waived.  A  seller  of  real  estate  does  not  waive  provisions  of  a  con- 
tract requiring  notice  of  objections  to  the  title  to  be  made  within 
a  certain  time,  even  though  it  appears  that  the  buyer  previously 
objected  to  such  title  because  of  certain  building  restrictions  and 
a  third  party,  at  whose  office  the  contract  was  to  be  completed, 
agreed  to  have  such  restrictions  removed,  where  there  was  no  evi- 
dence that  such  third  party  was  the  agent  of  the  seller,  or  author- 
ized to  make  the  promise. 


The  People  of  the  State  of  Illinois  for  nse  of  Charles 
E.  Titley,  Plaintiff  in  Error,  y.  United  States 
Fidelity    &    Guaranty    Company,    Defendant   in 
!  Error. 

Gen.  No.  19,08S.    (Not  to  be  reported  in  fnll.) 

I  Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Adelob  J. 

I  Petit,  Judge,  presiding.     Heard  in  the  Branch  Appellate  Court  at 

the  March  term,  1913.    Affirmed.    Opinion  filed  November  25,  1914. 

Statement  of  the  Case. 

Suit  by  the  People  of  the  State  of  Illinois  for  use  of 

Charles  E.  Titley  against  United  States  Fidelity  & 

I  Guaranty  Company  as  surety  on  a  receiver's  bond.   A 

I  demurrer  to  the  declaration  was  sustained,  and  plain- 

*8««  mtnolfl  Not«8  Digest,  VoU.  XI  to  XY,  and  CvmnlatiTe  Qmmrttrlj,  lame 
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tiff  electing  to  stand  by  his  declaration  was  adjudged 
to  go  hence  without  day  and  to  pay  the  costs,  where- 
upon he  sued  out  this  writ  of  error. 

BiTHBB,  Gopp  &  Fbaistois,  toT  plaintiff  in  error. 

Geobqb  H.  Mason,  for  defendant  in  error. 

Mb.  Jt7stige  Graves  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Regeivebb,  S  57* — when  receiver  or  surety  U  liable  for  funds. 
Neither  the  principal  nor  surety  on  a  receivers'  bond  can  be  held 
liable  for  a  failure  to  pay  out  fund»  as  such  receiver,  until  it  is 
shown  that  he  has  or  has  had  funds  in  his  hands  as  such  receiver. 

2.  Receivebs,  §  67* — token  declaration  against  surety  is  insufficient, 
A  declaration  in  a  suit  against  a  surety  on  a  receiver's  bond  be- 
cause of  the  failure  of  the  receiver  to  pay  a  certain  sum  out  of 
funds  derived  from  rents  of  certain  premises  is  fatally  defective, 
where  there  is  no  averment  that  the  receiver  ever  had  in  his  pos- 
session as  receiver  any  rent  whatever  derived  from  the  premises  in 
question  or  any  other  funds  from  any  source. 


Samuel  W.  Winefleld,  Plaintiff  In  Error,  v.  Congrega- 
tion of  the  Resurrection  et  aL,  Defendants  In 
Error, 

Gen.  No.  19,108.    (Not  to  be  reported  In  full.) 

Ehror  to  the  Superior  Court  of  Ck)Ok  county;  the  Hon.  Wiluaic 
E.  Deveb,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1913.  Affirmed.  Opinion  filed  November  25, 
1914.    Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Statement  of  the  Case. 

Suit  by  Samuel  W.  Winefleld  against  the  Congrega- 
tion of  the  Resurrection,  a  corporation,  and  Andrew 
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Spetz  to  compel  the  execntion  of  a  lease  in  accordance 
with  a  receipt  agreement.  Such  agreement  acknowl- 
edged the  receipt  of  a  certain  snm  of  money  to  be  ap- 
plied on  a  ninety-nine-year  lease  of  property,  stated 
the  terms  of  such  lease  and  was  signed  by  '*  Andrew 
Spetz,  C.  E.,*'  the  initials  being  alleged  to  be  an  ab- 
breviation for  *' Congregation  of  the  Eesurrection.  * ' 
The  defendants  denied  the  right  of  the  plaintiff  to  the 
relief  sought  on  the  ground  that  the  agreement  was 
not  the  act  of  the  corporation  and  that  Spetz  had  no 
authority  to  contract  for  it,  that  the  initials  in  ques- 
tion referred  to  another  corporation  and  that  the 
agreement  was  void  under  the  statute  of  frauds  as  not 
signed  by  the  party  to  be  bound  by  it.  The  cause  was 
referred  to  a  master  in  chancery  who  reported  that 
the  contract  was  void  because  within  the  statute  of 
frauds  and  that  the  bill  should  be  dismissed.  This 
report  was  approved  by  the  court  and  the  bill  dis- 
missed, whereupon  plaintiff  sued  out  error. 

AdijEb  &  Ledbbeb,  for  plaintiff  in  error ;  Bbbkhabdt 
Frank,  of  counseL 

MoAbdlb  &  MoAbdlb,  for  defendants  in  error. 

Mb.  Justiob  Gbavbs  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deelslon. 

CoBPOiiATiONB,  t  436* — when  corporation  not  hound  hy  contract  to 
execute  lease.  In  a  suit  to  compel  the  execution  of  a  lease  in  ac- 
cordance with  the  teiTDB  of  a  receipt  agreement,  findings  of  a  master 
that  the  signature  to  such  agreement  was  not  that  of  the  defendant 
corporation,  that  certain  initials  following  the  name'  were  not  in- 
tended as  the  signature  of  such  corporation  hut  signified  the  mem- 
bership of  the  signer  in  a  religious  order,  that  the  money  received  by 
the  signer  was  not  given  to  the  defendant  corporation  but  was 
tendered  back  to  the  plaintiff,  were  supported  by  the  evidence,  and 
since  the  writing  did  not  purport  to  be  the  undertaking  of  the  de- 
fendant religious  corporation,   dismissal   of   the  bill   was   proper. 
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Hoof  Brothers  Company,  Defendant  in  Error,  y.  Jiffy 
Auto  Curtain  Company  and  Frank  H.  Use,  Plain* 
tiffs  In  Error. 

Oen.  No.  19,184.    (Not  to  fee  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  S. 
LaBut,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
ai  the  March  term,  1918.  Reversed  and  remanded.  Opinion  filed 
November  26,  1914. 

Statement  of  the  Case. 

Suit  by  Hoof  Brothers  Company,  a  corporation, 
against  tiie  Jiffy  Auto  Curtain  Company,  Frank  H. 
Use  and  the  French  Auto  Top  Supply  Company  to 
collect  for  goods  claimed  to  have  been  delivered  at  the 
common  office  of  all  three  defendants.  Use  was  the 
patentee  of  a  vehicle  curtain  known  as  the  Jiffy  cur- 
tain which  was  controlled  by  the  Jiffy  Auto  Curtidn 
Company,  Use  being  its  president  and  general  man- 
ager. The  French  Auto  Top  Supply  Company  was  in 
the  business  of  manufacturing  and  selling  tiie  Jiffy 
patent,  Use  being  its  secretary,  treasurer  and  general 
manager.  The  suit  was  dismissed  as  to  the  French 
Auto  Top  Supply  Company,  but  judgment  was  ren- 
dered against  the  Jiffy  Auto  Curtain  Company  and 
Frank  H.  Use  who  sued  out  this  writ  of  error. 

Eddy^  Wetten  &  Pboleb,  for  plaintiffs  in  error. 

Stedmak  &  SoELEE,  for  defendant  in  error. 

Mb.  Justice  Gbavbs  delivered  the  opinion  of  the 
court. 

Abstraet  of  the  Decision. 

1.  CoBPOBATiONB,  {  822 — When  officer  i9  liable  for  debts  of  corpora- 
tion.   Evidence  held  to  support  a  finding  that  an  officer  of  a  cor- 

•See  nilDoto  Notes  DIsMt,  Vols.  ZI  «a  XY,  alid  OvmnlattT*  QmHtHj,  " 
tople     ~"        ""~  '"~ 
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poration  agreed  with  a  seller  of  certain  goods  that  if  such  seller 
would  deliver  the  goods  to  a  corporation  in  which  the  officer  was  in- 
terested he  would  personally  pay  for  the  sama 

2.  CoBPORATioNS,  §  441* — When  corporation  may  guaranty  dehta  of 
another  corporation.  Evidence  held  insufficient  to  show  that  a  com- 
mercial corporation  promised  to  pay  for  goods  delivered  to  another 
corporation,  and  since  such  commercial  corporation  had  no  au- 
thority to  become  the  guarantor  of  the  obligations  of  others,  any 
attempt  on  its  part  to  do  so  would  have  been  void. 

3.  Appeal  and  erbob,  {  1793* — toh^t  is  effect  of  partial  reversal. 
When  a  Joint  judgment  against  two  or  more  defendants  who  are 
sued  on  the  same  theory  of  liability,  and  who  rely  on  the  same 
theory  of  defense,  is  reversed  on  appeal  or  writ  of  error  as  to  one 
of  such  joint  defendants,  it  must  be  reversed  as  to  all. 


Emma  Boulter,  Appellant,  t.  Clayton  Gnnningliam  et 

al.,  Appellees. 

Oen^  No.  19,250.    (Not  to  be  reported  in  fall.) 

Appeal  from  the  Superior  Ck)urt  of  Cook  county;  the  Hon. 
Mabcus  A.  Kavanagh,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1913.  Affirmed.  Opinion  filed 
November  25,  1914. 

Statement  of  the  Case. 

Bill  in  chancery  by  Emma  Boulter  against  Clayton 
Cunningham,  Franklin  Stillwell  and  Jacob  D.  Bosen- 
berg  to  redeem  certain  lands  sold  under  a  decree  of 
foreclosure.  The  orator  claimed  to  be  the  assignee  of 
the  mortgagor,  and  claimed  the  right  to  redeem,  though 
the  statutory  period  had  expired,  by  virtue  of  a  con- 
tract between  the  mortgagor  and  trustee  in  the  trust 
deed,  whereby  she  claimed  to  be  the  owner  of  the 
equity  of  redemption  for  two  months  before  the  ex- 
piration of  the  time  limited  by  the  contract,  for  re- 
demption. 

•See  Ullnois  Notes  Dlfest,  Vols.  XI  to  XV,  and  CnmoUitiTe  Quarterly, 
topic  and  section  number. 
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A  general  and  special  demurrer  to  the  bill  was  sus- 
tained and  the  bill  dismissed  for  want  of  equity,  where- 
upon the  orator  appealed, 

G.  H.  SuGBUB,  for  appellant. 

Gbobgb  B.  Mitohbll  and  Samttbl  B.  Ejko,  for  cer- 
tain appellees. 

Mb.  Justicb  Gbavbs  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  MoBTOAOES,  S  674* — wTiat  is  effect  of  foreclosure.  A  foreclosure 
proceeding  Is  lis  pendens  until  the  decree  ie  executed  by  delivery  of 
poBsesslon  of  the  premises  to  the  grantee  in  the  master's  deed. 

2.  MoBTGAOES,  §  674* — when  purchaser  is  effected  by  foreclosure. 
One  who  purchases  pendente  lite  any  rights  in  property  that  is  the 
subject  of  a  decree  is  to  all  intents  and  purposes  a  party  to  the  de- 
cree, and  cannot  be  heard  to  say  that  he  does  not  know  of  the 
pendency  of  the  suit  and  the  steps  that  are  taken  therein. 

3.  MoBTQAOES,  §  716* — when  bill  to  redeem  insufUcient.  In  a 
suit  to  redeem  property  sold  under  a  decree  of  foreclosure,  an  alle- 
gation that  the  fact  of  the  pendency  and  the  sale  of  the  premises 
were  "fraudulently  concealed"  from  the  plaintiff  is  a  mere  con- 
clusion and  amounts  to  nothing  in  the  absence  of  averments  of  facts 
constituting  the  fraudulent  conduct  complained  of. 

4.  MoBTGAGES,  §  716* — When  bill  to  redeem  insufficient  A  bill  to 
redeem  property  sold  under  a  decree  of  foreclosure  is  fatally  de- 
fective when  there  is  no  averment  that  the  plaintiff  has  ever  paid, 
or  offered  to  pay,  or  tendered,  or  was  willing  to  pay  the  sum  of 
money  for  which  the  premises  were  sold  with  interest. 

5.  MoBTOAGES,  §  716* — what  allegation  in  bill  to  redeem  insuffi- 
cient to  show  payment.  An  allegation  in  the  prayer  of  a  bill  to 
redeem  property  sold  under  a  decree  of  foreclosure  that  the  property 
be  declared  to  be  the  property  of  the  orator  on  the  payment  of  a 
certain  sum  to  the  "legal  holder  of  the  note"  hereinbefore  referred 
to,  is  insufficient  as  an  offer  to  pay  the  sum  for  which  the  property 
was  sold,  since  the  offer  did  not  include  the  necessary  interest,  and 
since  the  holder  of  the  note  and  the  holder  of  the  title  were  under 
the  circumstances,  two  different  persons. 

•See  nilnols  Notes  Dlsett,  Yolfl.  XI  to  XV,  and  CviniilatlTe  Quartorlr,  laaM 
topic  and  feMlon  nmnber. 
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Mlndrop  v.  Gage,  189  111.  App.  699. 


George  Mindrop,  Appellee,  t.  Robert  Oage  et  al.,  on 
appeal  of  the  Modern  Steel  Structural  Company^ 

Appellant. 

Oen.  No.  18,463.    (Not  to  be  reported  in  full.) 

George  Mindrop,  Defendant  in  Error,  y.  Robert  B. 
Gage,  Impleaded  with  Modern  Steel  Structural 
Company,  Plalntllf  in  Error. 

Gen.  No.  18,786.    (Not  to  be  reported  in  full.) 

Appeal  in  No.  18,463  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  John  Gibbons,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1912.  Reversed  and  remanded.  Opinion  filed  Novem- 
ber 30,  1914. 

Error  in  No.  18,786  to  the  Circuit  Court  of  Cook  county;  the 
Hon.  John  Gibbons,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1912.    Dismissed.    Opinion  filed  November  30,  1914. 

Statement  of  the  Case. 

Action  by  George  Mindrop  against  Hugh  P.  Ras- 
mussen  and  Robert  Gage,  trading  as  Rasmussen  & 
Gage,  and  Modem  Steel  Structural  Company,  a  cor- 
poration, to  recover  for  personal  injuries  sustained  by 
plaintiff  while  working  in  the  erection  of  structural 
iron  for  a  building  in  the  employ  of  defendants  Gage 
and  Rasmussen.  No  service  was  had  on  defendant 
Rasmussen.  Plaintiff  recovered  a  judgment  against 
the  Gage  and  the  Steel  Company.  To  reverse  the 
judgment,  the  defendant  Steel  Company  appealed  and 
the  defendant  Gage  sued  out  a  writ  of  error.  The 
appeal  and  writ  of  error  were  consolidated  in  the  Ap- 
pellate Court  for  hearing. 

The  Steel  Company  had  a  contract  with  Arthur  J. 
O'Leary  &  Son  Company  to  provide  all  the  materials 
and  iron  work  for  the  building.  The  firm  of  Rasmus- 
sen &  Gage  made  a  proposal  to  the  Steel  Company  to 
unload,  erect  and  rivet  the  structural  steel  and  the 
proposal  was  accepted  by  the  Steel  Company.  Gage 
took  charge  of  the  work  and  hired  one  Owen  Keetley 


600  ApPBUiATB  CotTBTS  OF  ILLINOIS. 

Mlndrop  v.  Gage,  189  111.  App.  599. 

to  act  as  foreman  of  the  men  employed  on  the  job. 
There  was  a  derrick  in  operation  by  which  iron  col- 
umns were  put  in  place  and  Keetley  ordered  plaintiff 
and  another  workman  to  hook  a  chain  to  a  column  that 
it  might  be  raised  by  the  engine.  The  chain  was  hooked 
around  the  column  and  Keetley  signaled  the  engineer 
to  start  the  engine,  and  after  it  had  been  raised  the 
end  of  the  column  slipped  and  fell  on  plaintiff. 

After  the  trial  and  verdict  plaintiff  filed  on  Novem- 
ber 21,  1911,  three  ** additional  counts.*'  There  was  a 
motion  by  the  defendants  the  next  day,  however 
(November  22,  1911),  to  strike  out  these  additional 
counts,  'which  motion  was  denied.  No  specific  assign- 
ment of  error  called  in  question  the  rightfulness  of  the 
order  allowing  an  additional  count  or  refusing  to  strike 
out  the  counts  that  were  filed.  There  were,  however, 
exceptions  reserved  to  the  allowance  of  the  motion  for 
leave  to  file  *^an  additional  counf  All  of  the  three 
counts  of  November  21st  asserted  the  basis  of  th$  joint 
liability  to  be  that  the  Steel  Company  was  the  operator 
of  the  derrick  and  the  employer  of  the  plaintiff,  and 
that  defendant  Gage  was  the  superintendent  of  the 
Company;  that  the  defendants  had  the  duty  to  place 
the  derrick  on  a  safe  place  and  violated  that  duty  by 
placing  it  on  soft  and  yielding  ground.  The  first  and 
third  of  the  counts  also  asserted  that  the  defendants 
negligently  caused  the  load  to  be  suddenly  moved  and 
that  the  net  result,  so  to  speak,  was  the  accident.  The 
third  count  specifically  charged  that  the  defendants 
negligently  placed  the  derrick  and  that  the  Steel  Com- 
pany employed  Keetley  as  its  foreman  under  Gage; 
that  Keetley  acted  as  foreman  under  Gage ;  that  Gage 
had  general  supervision  and  control  of  the  work  for 
the  Steel  Company,  and  that  Keetley  carelessly  or- 
dered the  boom  of  the  derrick  to  be  suddenly  shifted 
and  '*by  reason  of  the  joint  and  concurrent  negligence 
of  the  defendants  and  each  of  them  co-operating  with 
the  negligence  of  their  servant,  Owen  Keetley,'*  the 
accident  happened. 
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The  second  count  of  November  21st  was  specifically 
based  on  statutory  liability.  It  declared  that  the  Steel 
Company  employed  the  plaintiff  as  an  iron  worker  and 
Gage  as  its  superintendent  having  charge  of  the  ap- 
pliances and  workmen,  and  that  Gage  was  in  charge 
of  the  derrick  and  the  placing  thereof  ''on  behalf  of 
the  other  defendant,  the  Modem  Steel  Structural  Com- 
pany, and  with  their  knowledge  and  consent  and  sub- 
ject to  their  orders  and  directions.'*  It  further  as- 
serted that  the  defendants  did  not  erect  the  derrick 
safely  in  accordance  with  the  Statute  of  June  3,  1907, 
concerning  structural  work  (Kurd's  Eev.  St.  1913,  ch. 
48,  §  9,  J.  &  A.  If  5377),  and  that  as  a  direct  result  of 
the  wilful  violation  of  the  statute  and  of  the  wilful 
failure  of  the  defendants  to  comply  with  the  provisions 
thereof,  the  accident  happened. 

After  denial  of  the  defendants'  motion  on  Novem- 
ber 22, 1911,  to  strike  the  additional  counts  of  November 
21, 1911,  from  the  files,  the  following  order  was  entered 
by  the  court : 

**It  is  ordered  that  the  defendants'  plea  of  general 
issue  filed  herein  stand  as  pleaded  to  all  counts  of  said 
declaration,  and  on  like  motion  leave  is  given  the  de- 
fendant Modern  Steel  Structural  Company  to  file  a 
special  plea  to  all  counts  of  the  declarations  filed  in 
said  cause,  instanter." 

In  pursuance  of  said  leave  the  Steel  Company  filed 
on  said  November  22nd  a  special  plea,  in  which  it  as- 
serted that  it  was  not  engaged  in  the  erection  of  the 
0  'Leary  warehouse ;  that  on  July  28,  1910,  it  let  the 
contract  for  the  unloading,  erection  and  riveting  of  all 
the  structural  steel  for  said  warehouse  to  the  firm  of 
Easmussen  &  Gage,  who  thereafter  were  succeeded  by 
Eobert  B.  Gage;  that  thereafter  Easmussen  &  Gage 
and  their  successor  Gage  *^took  charge  of  and  had  ab- 
solute and  complete  control  of"  all  said  work,  **free 
from  any  supervision  or  control  by  the  Modern  Steel 
Structural  Company";  that  the  plaintiff  was  the  serv- 
ant of  Easmussen  &  Gage  or  Gage,  and  not  of  the  Steel 
Company,  and  that  the  hoisting  apparatus  and  der- 
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rick  were  not  at  the  time  of  the  accident  the  property 
of  the  defendant  ''nor  under  its  managementy  control 
or  supervision  nor  in  its  possession." 

Counsel  in  No.  18,463. 

Miller,  Gobham  &  Wales  and  Mabous  A.  JaoobsoNi 
for  appellant. 

LeBosky  '&  Plumb,  for  appellee. 

Counsel  in  No.  18,786. 

Abthxtb  L.  Ballas,  for  plaintiff  in  error. 

Lb  Bosky  &  Plumb,  for  defendant  in  error. 

Mb.  Pbesidinq  Justice  Bbown  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Deelsion. 

L  Appeal  and  ebbob,  S  1793* — when  joint  judgment  must  he  re* 
versed  in  toto.  Where  a  Joint  Judgment  Is  erroneous  as  to  one 
defendant  it  must  be  reversed  as  a  whole. 

2.  Pleading,  §  106* — when  a  special  plea  goes  to  entire  declarO' 
tUm,  A  special  plea  directed  to  "amended  declarations"  mentioned 
in  the  plea  means  everything  in  the  way  of  a  declaration  on  file  at 
the  time. 

3.  Pleading,  §  25* — when  pleadings  m^y  he  amended.  While  It 
may  be  unwise  to  re-arrange  the  pleadings  after  verdict  pending  a 
motion  for  new  trial,  if  a  declaration  is  so  amended  to  suit  the 
plaintiff's  evidence,  plaintiff  cannot  complain  that  a  defendant  is 
allowed  to  file  a  special  plea  to  suit  its  evidence  to  make  effective 
a  defense,  that  it  was  not  in  control  of  the  instrumentality  doing 
the  injury  nor  the  "superior"  who  should  respond  for  the  negligence 
of  a  foreman  in  charge  of  the  work,  there  being  no  surprise  in 
permitting  defendant's  plea. 

4.  Mabteb  and  sebvant,  t  114* — when  mxister  is  not  liable  for 
negligence  of  independent  contractor.  At  common  law  to  render 
a  company  and  an  Independent  contractor  liable  for  injuries  pro- 
duced by  a  negligent  order  of  a  foreman,  they  must  either  be 
Joint  principals  or  in  Joint  control  of  the  instrumentality  Which 
caused  the   injury 

•8ee  nilnois  Notes  Digest,  Vols.  XI  to  XV,  and  CmniilAtiTe  Qoartorlj, 
topic  and  loctlon  number. 
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5.  Mabteb  and  sebvant,  S  114* — when  evidence  sufficient  to  ahoio 
Hahilitif  of  independent  contractor.  The  proximate  cause  of  an  acci- 
dent under  the  evidence,  held  to  be  a  negligent  order  of  a  foreman 
to  raise  a  column  by  a  derrick  rather  than  a  faulty  derrick,  such  as 
to  make  the  employer  of  the  foreman  liable  to  respond  in  damages 
rather  than  the  original  contractor. 

6.  Master  and  bebyant,  {  114* — when  a  master  not  liable  for 
negligence  of  independent  contractor.  Where  there  Is  an  inde- 
pendent subcontractor  and  his  servant,  the  doctrine  of  respondeat 
superior  does  not  extend  liability  to  the  original  primary  contractor 
on  a  building. 

7.  Master  and  sebvant,  {  96* — how  statutory  requirements  affect 
liahility  in  structural  employment.  The  Statute  concerning  struc- 
tural work,  approved  June  3,  1907.  (Kurd's  R.  S.  1913,  ch.  48, 
§  9,  J.  ft  A.  T  6377)  does  not  operate  to  Impose  a  common  Joint  or 
several  duty  on  all  persons  connected  with  a  given  structual  con- 
struction, and  belonging  to  any  one  of  the  classes  named  irrespective 
of  their  having  control  or  "charge"  of  the  work. 


H.  Lerner  and  J.  Weiss,  Plaintiffs  in  Error^  t«  Wendel 

Boraeky  Defendant  In  Error. 

Gen.  No.  19,083. 

1.  Process,  S  100* — distinction  between  malicious  use  and  almse 
of.  If  a  writ  is  used  for  an  ulterior  purpose,  such  as  to  intimidate, 
oppress  or  punish  a  person  against  whom  It  is  sued  out,  It  U 
"malicious  abuse  of  process,"  while  if  it  is  used  in  truth  for  its 
ostensible  object,  such  as  to  collect  a  debt  by  attachment,  but  is  so 
used  unwarrantably  and  without  probable  cause,  it  Is  a  "malicious 
use  of  process." 

2.  Process,  {  100* — what  constitutes  malicious  use  of.  "Where  an 
attachment  writ  Is  sued  out  to  collect  a  debt  before  It  Is  due,  the 
cause  of  action,  if  any,  is  the  malicious  use  and  not  the  malicious 
abuse  of  process. 

3.  Attachment,  t  887* — what  must  he  averred  and  proved  in 
action  for  malicious  attachment.  In  a  suit  for  the  "malicious  use 
of  process"  as  distinguished  from  the  "malicious  abuse  of 
process,"  by  reason  of  a  levy  under  an  attachment  writ.  It 
must  be  averred  and  proved  that  the  attachment  proceeding  has 
terminated  favorably  to  the  plaintiffs. 


•8m  nilnoto^Nototi  DIge«t,  Vols.  ZI  to  XV,  aad  ComiilattTe  ^wrtorly. 


604  APPBUiATB   COUBTS   OF   ILLINOIS. 

Lemer  et  al.  y.  Borack,  189  111.  App.  603. 

4.  Appeal  and  ebbob,  {  892* — effect  of  insufficient  abstract.  An 
Appellate  Ck)urt  will  not  go  to  the  record  to  correct  the  abstract  in 
order  to  reverse  a  judgment 

5.  Maucious  PBosECunoN.  {  61* — evidence  insufficient  to  show 
favorable  termination  of  suit.  Where  one  of  the  plaintiffs  testified 
that  they  paid  twenty-five  dollars  for  attorney's  fees  in  defending 
the  attachtnent  suit  and  in  having  the  attachment  writ  quashed, 
it  is  not  sufficient  to  show  a  favorable  termination  of  the  suit  such 
as  to  entitle  them  to  a  cause  of  action  for  the  malicious  use  of 
process. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Geobob 
J.  Cowing,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1913.    Affirmed.    Opinion  filed  November  30,  1914. 

Chables  Gt.  BosE^  for  plaintiffs  in  error. 
No  appearance  for  defendant  in  error. 

Mb.  Presiding  Justiob  Bbown  delivered  the  opinion 
of  the  court. 

This  is  a  writ  of  error  brought  to  reverse  a  judg- 
ment of  the  Municipal  Court  of  Chicago  in  favor  of 
the  defendant  in  a  suit  brought  for  the  malicious  and 
unwarranted  use  of  legal  process,  namely,  an  attach- 
ment writ  on  which  a  levy  was  made  on  plaintiffs' 
goods. 

There  is  a  distinction  between  the  ''malicious  abuse 
of  process'*  and  the  ''malicious  use  of  process.**  If 
process  is  used  maliciously,  not  for  the  ostensible  pur- 
pose for  which  the  law  provides  it,  but  for  an  ulterior 
purpose — for  example,  to  intimidate,  oppress  or  pun- 
ish a  person  against  whom  it  is  sued  out — it  is  "ma- 
licious abuse  of  process.  *  *  If  it  is  used  in  truth  for  its 
ostensible  purpose — ^for  example,  to  collect  a  debt  by 
attachment,  but  so  used  unwarrantably  and  without 
probable  cause — it  is  a  "malicious  use  of  process.** 

We  think  that  even  if  the  allegations  of  plaintiffs 
in  error  that  the  debt  which  it  was  sought  to  collect 
by  attachment  in  this  case  was  not  due,  are  to  be  con- 
sidered as  proven  by  them  in  the  face  of  defendant's 

•See  minolfl  Notes  Digest,  Vols.  XI  ta  XV,  and  OitmiilattTa  Quaiterlr, 
topic  and  seotion  nmnber. 
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testimony  to  the  contrary — a  conclusion  which  we  are 
not  disposed  to  concede — ^nevertheless  the  cause  of  ac- 
tion is  the  malicious  use  and  not  the  malicious  abuse  of 
process.  Therefore,  even  assuming  further,  as  we  do 
not  think  we  should  in  order  to  reverse  this  judgment, 
that  the  suing  out  of  the  attachment  was  ^^ malicious" 
and  that  there  was  no  other  defense  to  this  action,  it 
would  remain  true  that  it  must  fail  because  it  is  not 
averred  nor  proven  that  the  attachment  proceeding 
has  terminated  favorably  to  the  plaintiffs.  In  the  case 
of  a  suit  for  the  '^malicious  use  of  process"  as  dis- 
tinguished from  an  action  for  the  ''malicious  abuse 
of  process,"  such  averment  and  proof  are  necessary. 
Emery  v.  Ginnan,  24  HI.  App.  65;  Reynolds  v.  De- 
Geer,  13  HI.  App.  113;  Swepson  v.  Davis,  109  Tenn. 
99,  Mayer  v.  Walter,  64  Pa.  283 ;  Grainger  v.  HUl,  4 
Bing.  N.  Cas.  212  (Opinion  by  Park,  J.) ;  1  Cooley  on 
Torts  (3rd  Ed.)  p.  353,  note  42. 

It  is  true  that  the  record,  although  not  the  abstract, 
shows  that  Lemer  testified:  '*We  paid  $25  for  at- 
torney's fees  in  defending  the  attachment  suit  and 
having  the  attachment  writ  quashed ; ' '  but  apart  from 
the  fact  that  we  will  not  go  to  the  record  to  correct 
the  abstract  in  order  to  reverse  a  judgment,  this  state- 
ment by  itself  does  not  show  a  final  determination  of 
even  the  attachment  issue  in  favor  of  the  defendant. 
Still  less  does  it  show  ' '  a  favorable  termination  of  the 
suit." 

The  judgment  of  the  Municipal  Court  is  affirmed. 

Affirmed. 
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Ellsworth  J.  Walton,  trading  as  Walton  ft  James,  De- 
fendant in  Error,  y.  Western  Union  Telegraph 
Company,  Plaintiff  in  Error. 

Oen.  No.  19,555. 

1.  Telegraph  and  telephones,  {  22* — when  telegraph  company 
liable  for  nondelivery  of  packages.  Where  a  telegraph  company 
permitted  its  messenger  boys  to  be  sent  out  on  call  to  persons  for 
the  delivery  of  packages,  letters  and  messages,  upon  compensation 
paid  to  it,  the  company  must  respond  in  damages  to  a  reporter 
for  a  transcript  of  testimony  lost  through  the  carelessness  or  in* 
competency  of  one  of  its  boys  sent  to  perform  the  service. 

2.  Damages,  §  49* — measure  of  dam€tge8  for  loss  of  loritten  doct^ 
ment.  In  an  action  to  recover  damages  for  the  loss  of  a  typewritten 
transcript  of  testimony,  where  the  evidence  was  not  very  definite 
as  to  the  necessity  for  extra  payment  to  get  the  transcript  repro- 
duced by  the  time  that  it  was  wanted  by  the  lawyer,  on  the  evi- 
dence the  Judgment  on  the  basis  of  the  fair,  reasonable  and  cus- 
tomary value  of  such  a  transcript  at  the  time  and  place  will  not 
be  disturbed. 

3.  Telegraphs  and  telephones,  {  82* — measure  of  damages  for 
failure  to  deliver  document.  Where  a  typewritten  transcript  of  tes- 
timony is  lost  while  intrusted  to  a  messenger  of  a  telegraph  com- 
pany, the  usual  cost  of  such  a  transcription  may  be  taken  as  the 
damages  resulting  from  its  loss. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  David  Sunr, 
LivAN,  Judge,  presiding.    Heard  in  this  court  at  the  October  term, 
1913.    AfQrmed.    Opinion  filed  November  30,  1914. 

West  &  Eckhabt,  for  plaintiff  in  error. 
Aabon  R.  Eppstein,  for  defendant  in  error, 

Mr.  Presiding  Justice  Brown  delivered  the  opinion 
of  the  court. 

The  plaintiff  below,  defendant  in  error  in  this  court, 
is  a  court  stenographer,  employing  other  shorthand 
writers.  Having  occasion  to  send,  quite  late  in  the 
evening,  to  a  lawyer  engaged  in  the  trial  of  a  cause 

•See  Illinois  Notes  Dlsesl,  Volfl.  XI  to  XV,  and  Ciimiil»UTe  Qoartorlj, 
topic  and  section  number. 
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during  the  day,  a  typewritten  transcript  of  certain  tes- 
timony which  had  been  given  and  stenographically 
taken  down  that  day  in  court,  he  called  for  that  pur- 
pose a  messenger  from  the  defendant  corporation, 
which  had  boys  in  its  employ  who  not  only  delivered 
telegrams  but  were  sent  out  on  call,  as  the  '  ^  Telegram 
Manager*'  of  the  defendant  corporation  testified,  to 
persons  who  called  for  them  for  messenger  service,  to 
deliver  **such  things  as  packages  and  flowers  and 
boxes  of  candy  and  notes.  *' 

According  to  the  evidence  in  this  case  as  passed  on 
by  the  court  below,  the  boy  who  was  intrusted  with 
this  package  of  testimony  lost  it  by  carelessness.  It 
was  in  a  paper  tube  ten  inches  long  and  two  inches 
thick. 

The  plaintiff  sued  in  the  Municipal  Court  and  re- 
covered a  judgment  of  $35.50  on  the  basis  of  testimony 
given  that  this  was  a  fair,  reasonable  and  customary 
value  of  such  a  transcript  at  the  time  and  place  in 
question. 

A  writ  of  error  having  been  sued  out  of  this  court,'* 
one  of  its  judges  in  vacation  refused  to  make  this  writ 
a  supersedeas  and  thus  stay  the  execution  of  the  judg- 
ment.   The  cause  now  comes  up  for  final  disposition. 

We  do  not  think  it  necessary  to  enter  into  a  discus- 
sion of  the  elaborate  arguments  that  have  been  made 
nor  of  the  cases  cited  on  one  side  and  the  other  of  this 
controversy.  Some  of  the  cases  much  relied  on  by  the 
defendant  would  be  little  in  point  even  if  of  more  con- 
trolling authority  to  us. 

We  may  concede  that  there  are  many  reasons  why 
the  Company,  sending  messenger  boys  at  call  for  com- 
pensation flowing  to  the  Company,  should  not  be  held 
under  some  varying  circumstances  liable  for  the  loss 
resulting  from  the  boys  absconding  with  .valuable 
packages  entrusted  to  them.  It  is  not  necessary  to 
decide  any  such  question  here.  This  package  was  one 
quite  in  the  line  of  the  business  which  the  messenger 


608  APPBUiATB   COUBTS  OF  ILLINOIS. 

Norris  y.  Mutual  Manufactured  Ice  Co.,  189  111.  App.  608. 

boys  are  held  out  by  the  Company  to  do.  It  was  a 
written  document  and  not  differing  in  essence  from  a 
letter  or  a  written  message. 

As  for  the  point  that  the  boy  was  agent  only  of 
the  sender,  it  is  suflSeient  to  say  that  the  Company  gets 
the  compensation  which  the  sender  pays.  It  seems  to 
us  that  common  sense  and  right  reason  demand  that 
in  this  case  the  Company  should  be  held  liable  to  re- 
pair the  damage  caused  by  the  carelessness  and  in- 
competency of  the  boy  they  sent  on  hire  to  perform 
the  service. 

The  question  whether  the  cross-error  is  not  well  as- 
signed has  given  us  more  diflSculty.  But  we  have  de- 
cided that  the  evidence  does  not  render  it  necessary  to 
disturb  the  present  judgment.  It  cost  the  plaintiff  an 
extra  sum  to  reproduce  the  transcript  by  the  time  that 
the  lawyer  wanted  it,  but  the  evidence  is  not  very  defi- 
nite as  to  the  necessity  for  this  extra  payment.  We 
think  that  the  usual  cost  of  such  a  transcription  might 
be  properly  taken  as  its  value  and  as  the  damages  in 
this  case  resulting  from  its  loss.  If  the  amount  of  the 
judgment  is  too  small,  the  defendant  certainly  is  not 
injured  thereby. 

The  judgment  of  the  Municipal  Court  is  affirmed. 

Affirmed. 


William  W.  Norris  et  al.^  Defendants  In  Error,  v. 
Mutual  Manufactured  Ice  Company  et  al^  Plain- 
tiffs in  Error. 

Gen.  No.  19,793.    (Not  to  fee  reported  In  full.) 

Error  to  the  Superior  Court  of  Ck)Ok  county;  the  Hon.  Williaic 
E.  Dever,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1913.    Dismissed.    Opinion  filed  November  30,  1914. 
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Statement  of  the  Case. 

Bill  in  equity  by  William  W.  Norris  and  others 
against  the  Mutual  Manufactured  Ice  Co.,  a  corpora- 
tion and  others  for  an  injunction  to  restrain  the  de- 
fendants from  operating  its  plant  and  establishment 
in  such  manner  as  to  emit  certain  described  noises 
and  stenches.  The  bill  in  the  usual  form  prayed  for 
a  writ  of  injunction  against  such  operation  '*  until  the 
further  order  of  the  court." 

A  preliminary  injunction  in  the  usual  form  was  or- 
dered enjoining  the  defendants  to  desist  and  refrain 
from  operating  the  plant  and  establishment  of  the  de- 
fendant Mutual  Manufactured  Ice  Company  in  such 
manner  as  to  emit  certain  noises  and  stenches  as  de- 
scribed in  the  bill  of  complaint  **  until  the  further  or- 
der of  this  court,"  upon  the  filing  of  a  bond  to  be  ap- 
proved by  the  court. 

Later,  defendants  upon  the  pleadings  and  affidavits 
presented  and  filed  in  the  cause  moved  the  court  to 
dissolve  the  injunction  granted  and  to  dismiss  the  bill 
of  complaint  for  want  of  equity.  The  motion  was  de- 
nied in  an  order  in  the  following  words : 

^*0n  motion  of  solicitor  for  complainants  the  mo- 
tion of  the  defendants  herein  to  dissolve  the  injunction 
heretofore  granted  herein  and  to  dismiss  the  bill  of 
complaint  for  want  of  equity  is  denied,  and  the  de- 
fendants pray  an  appeal  from  said  order  denying  said 
motions,  which  appeal  is  allowed  to  the  Appellate 
Court  of  the  First  District  upon  the  defendants  filing 
a  certificate  of  evidence  herein  in  sixty  days  and  a 
bond  in  good  and  sufficient  surety  in  the  sum  of  Two 
Hundred  and  Fifty  Dollars  in  60  days." 

The  appeal  was  not  perfected  by  the  filing  of 
any  bond.  Defendants,  the  Mutual  Manufactured  Ice 
Company,  Jacob  H.  Prost,  Gaylord  E.  Harvell  and 
Nicholas  W.  Harshman  sued  out  a  writ  of  error. 

Edward  J.  Kelley,  for  plaintiffs  in  error. 
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Samuel  J.  Lumbabd  and  T.  F.  Monahan,  for  defend- 
ants in  error. 

Mb.  Presiding  Justice  Beown  delivered  the  opinion 
of  the  eonrt. 

Abstract  of  the  Decision. 

1.  Appeal  and  ebbob,  S  266* — where  interlocutory  orders  are 
appealable.  A  statutory  right  of  appeal  is  given  in  a  prescribed  way 
under  certain  conditions  by  the  Practice  Act  (Hurd's  Rev.  St.  1907, 
eh.  110,  S  123,  J.  ft  A.  IT  8661),  to  persons  against  whom  interlocutory 
injunctions  have  been  granted  or  whose  motions  to  dissolve  such 
injunctions  have  been  overruled. 

2.  Appeal  and  ebbob,  §  270* — right  to  review  interlocutory  order. 
The  Appellate  Court  cannot  on  a  writ  of  error  take  Jurisdiction  to 
review  a  purely  interlocutory  order. 

3.  Appeal  and  ebbob,  (  267* — necessity  of  final  judgment.  It  la 
only  to  reverse  final  Judgments,  orders  or  decrees  of  an  inferior 
court  that  a  writ  of  error  properly  lies. 

4.  Appeal  and  ebbob,  §  1118* — necessity  of  final  judgment.  In 
the  absence  of  a  final  Judgment  in  an  inferior  court,  a  reviewing 
court  cannot  but  dismiss  a  writ  of  error. 

5.  Appeal  and  ebbob,  §  309* — when  injunction  order  not  final. 
Where  a  preliminary  injunction  was  entered  pendente  lite  until  the 
further  order  of  the  court  and  defendants  made  a  motion  to  dis- 
solve the  injunction  and  to  dismiss  the  bill,  a  writ  of  error  was  dis- 
missed, since  such  a  writ  does  not  permit  a  reviewing  court  to  take 
Jurisdiction  of  a  purely  interlocutory  order. 


Carl  J.  Ellfeldt^  Appellee^  y.  City  of  Chicago^  Appellant. 

Gen.  No.  19,912. 

1.  Pleading,  S  30* — when  allegations  of  law  not  admitted  ty 
demurrer.  In  a  mandamus  proceeding,  allegations  in  an  answer 
that  -the  petitioner  was  legally  and  properly  discharged  are  in 
reality  allegations  of  law,  not  admitted  by  a  demurrer. 

2.  Civil  sebvice,  S  1* — construction  of  act.     The  Civil  Service 

•8ee  Illinois  Notes  Dlffest,  YoU.  XI  to  XV,  and  CmnulaUve  Quarteiiy*  wmt 
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Act  should  not  be  interpreted  in  such  a  narrow  fashion  as  to  require 
strict  observance  of  the  letter  to  the  neglect  of  the  spirit  of  the 
law. 

3.  Civil  service,  §  23* — when  finding  is  hy  civil  service  commis- 
sion. Where  a  fire  captain  was  charged  with  conduct  unbecoming 
an  officer  and  a  member  of  the  fire  department,  in  receiving  stolen 
property  and  storing  it  in  the  quarters  of  his  company,  and  two 
out  of  the  three  Civil  Service  Commissioners,  sitting  as  a  trial 
board,  found  the  petitioner  guilty  as  charged,  and  ordered  his  dis- 
charge from  the  fire  department  and  from  the  service  of  the  City 
of  Chicago,  and  the  minutes  of  the  meeting  were  subsequently 
approved  by  the  Civil  Service  Commmission,  which  still  later  denied 
the  petitioner  a  rehearing,  the  finding  of  the  two  Commissioners 
held  to  be  that  of  the  commission,  which  also  showed  its  approval 
of  the  Joint  action,  sitting  as  a  trial  board,  no  purely  formal  action 
or  resolution  being  required  by  statute. 

4.  Civil  service,  §  25* — limit  of  inquiry  upon  appeal  and  error. 
In  reviewing  the  action  of  a  civil  service  commission  in  the-  trial  of 
civil  service  officers  and  employees,  the  limit  of  inquiry  in  the  Appel-  j 
late  Court,  is  solely  as  to  whether  the  commission  had  jurisdiction  | 
and  whether  it  followed  the  form  of  proceedings  legally  applicable 

to  such  cases. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Chablbs 
M.  FoELL,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1913.  Reversed  and  remanded  with  directions.  Opinion  filed 
November  30, 1914. 

W1L1.1AM  H.  Sexton,  for  appellant ;  Joseph  F.  Gboss- 
MAN  and  John  E.  Fosteb,  of  connseL 

West  &  Eckhabt,  for  appellee. 

Mb.  Pbesiding  Justiob  Bbown  delivered  the  opinion 
of  the  court. 

This  appeal  is  from  a  judgment  of  the  Superior 
Court  of  Cook  county  ordering  a  mandamus  to  the 
City  of  Chicago  to  place  the  name  of  the  petitioner 
in  the  suit,  one  Carl  J.  Ellfeldt,  upon  the  roster  of 
Captains  of  the  Fire  Department  of  said  City  of  Chi- 
cago and  upon  the  fire  department  payroll  of  said 
City,  etc. 

The  judgment  was  entered  upon  the  pleadings.  Ell- 

» 
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feldt  filed  a  petition  for  a  mandamus  to  the  effect 
stated  on  September  28, 1911.  He  filed  by  leave  an 
amended  petition  of  the  same  purport  April  17,  1913. 
A  general  demurrer  by  the  City,  which  had  been  filed 
to  the  original  petition,  was  ordered  to  stand  to  the 
amended  petition  and  was  overruled  on  that  same 
date.  May  13,  1913,  an  answer  was  filed  by  the  City 
to  said  amended  petition  and  to  this  answer  the  peti- 
tioner May  15, 1913,  filed  a  generaLdemurrer. 

May  17,  1913,  this  demurrer  was  sustained  by  the 
court,  and  the  defendant  having  elected  to  stand  by 
its  answer  the  mandamus  was  ordered  to  issue.  The 
entry  of  this  order  was  excepted  to  and  an  appeal 
taken. 

The  facts  admitted  or  alleged  by  the  answer  de- 
murred to,  besides  various  informal  matters  not  in 
controversy,  are  that  there  is  a  classified  civil  serv- 
ice under  the  statutes  of  Illinois  and  ordinances  of  the 
City  of  Chicago,  covering  captaincies  and  other  posi- 
tions in  a  fire  department  established  by  said  City; 
that  the  petitioner,  being  duly  qualified  therefor,  re- 
ceived at  certain  dates  appointments  in  the  said  fire 
department,  those  after  the  first  one  being  in  the  na- 
ture of  promotions,  and  that  on  November  1,  1907,  he 
was  appointed  captain  in  the  department  in  accord- 
ance with  the  Civil  Service  Act;  that  he  continued  to 
act  as  such  captain  until  May  27,  1908;  that  on  May 
27,  1908,  the  Fire  Marshal  of  the  aty  of  Chicago 
preferred  charges  against  the  petitioner  and  filed  the 
same  with  the  Civil  Service  Commission,  describing 
the  offense  charged  in  the  following  words : 

**  Conduct  unbecoming  an  officer  and  a  member  of 
the  fire  department,  in  receiving  stolen  property  and 
storing  same  in  the  quarters  of  his  Company,  Engine 
Company  No.  21,  on  May  26,  1908,  and  at  other  times 
during  the  six  weeks  previous  to  said  date." 

That  on  June  5,  1908,  a  hearing  on  said  charges  was 
had  before  Commissioners  McBanley  and  Fargo,  the 
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third  and  only  other  member  of  the  Civil  Service  Com- 
mission, Elton  Tower,  not  being  present  at  said  hear- 
ing; that  the  said  Commisioners  McKinley  and  Fargo, 
as  a  trial  board,  found  the  petitioner  guilty  as  charged, 
in  the  charges,  and  ordered  that  he  be  discharged 
from  the  fire  department  and  from  the  service  of  the 
City  of  Chicago;  that  on  or  before  June  5,  1908,  the 
Civil  Service  Commission  entered  an  order  which  pro- 
vided that  some  one  of  the  Civil  Service  Commission- 
ers should  be  and  act  as  a  Fire  Trial  Commissioner 
until  further  order  of  the  Commission;  that  (in  the 
language  of  the  answer)  *^no  order  was  entered  at 
the  meeting  of  the  Commission  held  on  June  5,  1908, 
when  the  findings  of  said  trial  board  were  entered  of 
record,"  but  that  *'at  a  subsequent  meeting  of  the 
Civil  Service  Commission  held  June  8,  1908,  the  min- 
utes of  the  meeting  of  June  5th  were  approved";  that 
the  petitioner  subsequent  to  his  discharge  on  June  5, 
1908,  filed  with  the  Civil  Service  Commission  a  peti- 
tion for  a  rehearing;  that  at  a  meeting  of  the  Civil 
Service  Commission  held  on  September  30,  1908,  said 
Civil  Service  Commission  entered  an  order  refusing 
said  petition  in  words  following: 

*' Petition  rehearing:  Carl  J.  Ellfeldt,  ex-captain 
Fire  Dept.,  refused  88941;  Joseph  C.  Wickliflfe,  lieut. 
Fire  Uept.,  refused  88964." 

That  June  5, 1908,  the  secretary  of  the  Civil  Service 
Commission  wrote  and  sent  to  the  fire  marshal  the 
following  letter: 

**  Civil  Service  Commission,  Chicago. 

June  5, 1908. 
Hon.  James  Horan, 
Fire  Marshal. 
Dear  Sir: — 

The  following  is  a  copy  of  a  finding  entered  this 
day  in  the  case  of  Carl  J.  Ellfeldt,  Captain  Engine 
Company  No.  21,  and  in  the  case  of  Joseph  C.  Wick- 
liflfe,  Lieutenant  Engine  Company  No.  21. 

*  Upon  investigation  of  within  charges,  we  find  that 
a  notice  stating  the  time  when  and  the  place  where 
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this  investigation  was  to  be  held,  together  with  a  copy 
of  the  charges  herein,  was  duly  served  on  the  said 
Carl  J.  Ellfeldt  more  than  five  days  prior  to  this  in- 
vestigation ;  and  the  said  Carl  J.  Ellfeldt  appeared  in 
person  and  was  also  represented  by  attorney.  Where- 
upon  the  witnesses  were  sworn  and  their  evidence  was 
heard  by  the  Commission. 

'And  we  further  find  from  the  evidence  that  the  said 
Carl  J.  Ellfeldt  is  guilty  as  charged  in  the  foregoing 
charges,  and  order  that  he  be  discharged  from  the 
Fire  Department  and  from  the  service  of  the  City  of 
Chicago. 

'Upon  investigation  of  within  charges,  we  find  that 
a  notice  stating  the  time  when  and  the  place  where 
this  investigation  was  to  be  held,  together  with  a  copy 
of  the  charges  herein,  was  duly  served  on  the  said 
Joseph  C.  Wickliflfe  more  than  five  days  prior  to  this 
investigation;  and  the  said  Joseph  C.  Wickliflfe  ap- 
peared in  person.  Whereupon  the  witnesses  were 
sworn  and  their  evidence  was  heard  by  the  Commis- 
sion. 

'And  we  further  find  from  the  evidence  that  the  said 
Joseph  C.  Wickliflfe  is  guilty  as  charged  in  the  fore- 
going charges,  and  order  that  he  be  discharged  from 
the  Fire  Department  and  from  the  service  of  the 
City  of  Chicago.* 

By  order  of  the  Commission, 
Vernon  L.  Bean,  Secretary. ' ' 

That  in  pursuance  of  the  said  instructions  contained 
in  said  letter,  the  Fire  -Marshal  discharged  the  peti- 
tioner. 

The  other  allegations  of  the  answer,  which  assert 
in  various  forms,  aflSrmatively  and  negatively,  the 
position  that  the  petitioner  was  legally  and  properly 
discharged,  are  in  reality  allegations  of  law,  not  ad- 
mitted by  the  demurrer. 

The  contentions  of  the  defendant  shown  in  its  as- 
signments of  error  are  that  the  demurrer  to  the  an- 
swer should  have  been  overruled  instead  of  sustained, 
and  that  the  mandamus  should  not  have  issued,  but  on 
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the  contrary  the  petition  should  have  been  dismissed 
for  want  of  jurisdiction.  We  think  the  contention  con- 
cerning the  disposition  of  the  demurrer  is  well  made, 
and  that  the  judgment  must  be  reversed  and  the  cause 
remanded  with  directions  to  overrule  the  demurrer. 

The  theory  that  the  removal  was  not  in  accordance 
with  section  12  of  the  Act  to  regulate  the  Civil  Serv- 
ice of  Cities,  approved  March  20,  1895,  is  based  on 
highly  technical  grounds.  The  section  in  question 
reads  in  part: 

**No  officer  or  employe  in  the  classified  civil  service 
of  any  city  who  shall  have  been  appointed  under  said 
rules  and  after  said  examination  shall  be  removed  or 
discharged  except  for  cause  upon  written  charges  and 
after  an  opportunity  to  be  heard  in  his  own  defense. 
Such  charges  shall  be  investigated  by  or  before  said 
civil  service  commission,  or  by  or  before  some  officer 
or  board  appointed  by  said  commission  to  conduct 
such  investigation.  The  finding  and  decision  of  such 
commission  or  investigating  officer  or  board,  when  ap- 
proved by  said  commission,  shall  be  certified  to  the 
appointing  officer  and  shall  be  forthwith  enforced  by 
such  officer." 

The  contention  of  the  appellee  amounts  to  this :  That 
where  a  quorum  and  majority  of  the  Commission  sit- 
ting in  an  investigation  of  charges  of  improper  and 
indeed  criminal  conduct  against  an  employee  are  not 
shown  to  have  called  a  regular  meeting  of  the  Com- 
mission for  the  purposes  of  such  investigation,  action 
in  removal  of  such  employee  by  his  superior  officer,  in 
compliance  with  their  order  entered  in  the  minutes  of 
the  Commission,  is  void  and  ineffective  and  can  be 
ignored  in  the  issuance  of  a  mandamus  prayed  from  a 
court  of  general  jurisdiction  more  than  three  years 
thereafter.  And  this,  although  prior  to  the  said  inves- 
tigation an  order  had  been  entered  by  the  Commission 
that  '*some  one  of  the  Civil  Service  Commissioners 
should  be  and  act  as  a  fire  trial  Commissioner  until 
further  order  of  the  Commission,"  although  the  find- 
ing of  guilty  and  sentence  of  discharge  were  entered 
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of  record  by  the  Commission  in  its  minutes  before  said 
discharge  was  announced  to  the  employee,  and  al- 
though these  minutes  were,  three  days  after  said  su- 
perior ofl5cer  had  acted  in  accordance  with  the  finding 
and  order  therein  contained,  approved  at  a  regular 
meeting  of  the  Commission,  and  four  months  after- 
wards a  formal  petition  for  rehearing  filed  by  the  re- 
moved employee  with  the  Commission  was  refused  at 
a  regular  meeting  of  said  Commission.  This  is  main- 
tained in  the  last  analysis,  because,  as  it  is  said,  the 
two  out  of  three  members  of  the  Commission  who  sat 
in  the  investigation  considered  themselves  a  trial 
board  and  not  the  Commission  while  so  sitting,  and 
the  Commission  as  a  Commission  entered  the  approval 
of  their  action  on  its  minutes  after^  and  not  before, 
the  announcement  of  the  finding  and  sentence  to  the 
employee  and  the  action  of  his  superior  oflScer  in  ac- 
cordance with  them. 

We  cannot  accede  to  this  theory.  It  is  opposed  to 
both  reason  and  authority.  The  Civil  Service  Act  was 
not  intended  to  be  interpreted  in  any  such  narrow 
fashion,  nor  was  it  intended  to  require  such  strict  ob- 
servance of  the  letter  to  the  neglect  of  the  spirit  of  the 
law. 

The  finding  of  the  two  Commissioners  was,  in  our 
opinion,  the  finding  of  the  Commission.  If  it  were 
not,  the  subsequent  action  of  the  Commission  must 
certainly  be  held  to  have  shown  its  approval  in  due 
time  of  the  joint  actron  of  a  majority  of  the  Commis- 
sion sitting  as  a  trial  board.  No  purely  formal  action 
or  resolution  was  required  by  the  statute,  in  our 
opinion. 

We  do  not  think  discussion  of  authorities  is  neces- 
sary. But  since  the  counsel  for  appellee  draw  a  dis- 
tinction between  the  doctrine  of  the  cases  cited  by  ap- 
pellant from  the  decisions  of  this  court  and  that  of 
the  cases  cited  from  the  decisions  of  the  Supreme 
Court  as  to  the  matters  into  which  the  courts  may  in- 
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quire  in  reviewing  the  action  of  the  Civil  Service  Com- 
mission, it  may  not  be  superfluous  to  note  that  we  rec- 
ognize no  such  difference.  The  doctrine  criticized  was 
thus  expressed  by  this  court  in  People  ex  rel.  Hayes 
V,  City  of  Chicago,  142  HI.  App.  103 : 

^'It  makes  no  difference  whether  the  review*'  (i.  e. 
of  decisions  of  the  Civil  Service  Commission  of  Chi- 
cago in  a  trial  of  city  officers  or  employees  protected 
by  the  Civil  Service  Act)  *4s  attempted  by  certiorari 
or  in  a  petition  for  mandamus,  the  inquiry  on  our 
part  and  on  the  part  of  the  Circuit  and  Superior 
Courts  is  limited  to  the  questions  whether  the  Com- 
mission had  jurisdiction  and  whether  it  followed  the 
form  of  proceedings  legally  applicable  in  such  cases. 
This  is  what  the  Supreme  Court  said  in  People  v. 
Lindblom,  182  111.  241,  and  we  have  repeated  in  the 
Heaney  case  and  in  other  cases.'' 

In  People  ex  rel.  Maloney  v.  Lindblom,  supra,  the 
Supreme  Court  said: 

**0n  a  return  to  a  writ''  (i.  e.  of  certiorari)  ''bring- 
ing the  record  before  the  court,  the  oiHy  proper  in- 
quiry is  ivhether  the  inferior  tribunal  (i.  e.  in  that 
case  the  Civil  Service  Commission)  '^had  jurisdiction 
and  proceeded  legally, — i.  e.,  followed  the  form  of  pro- 
ceedings legally  applicable  in  such  cases.  •  •  • 
The  rulings  of  a  court  may  not  be  erroneous  and  yet 
it  may  have  jurisdiction  and  proceed  legally.  *  *  • 
Here  the  jurisdiction  of  the  CivilService  Commission 
is  not  disputed,  and  it  is  apparent  that  the  tribunal 
proceeded  according  to  the  forms  of  law  applicable  in 
such  cases." 

The  judgment  of  the  Superior  Court  is  reversed  and 
the  cause  remanded  with  directions  to  overrule  the 
demurrer  and  further  proceed  with  the  cause  not  in- 
consistently with  this  opinion. 

Reversed  and  remanded  with  directions. 
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Joseph  C.  Wickliffe^  Appellee,  y.  City  of  Chicago,  Ap- 
pellant. 

Gen.  No.  19,914. 

Appeal  and  ebbca,  §  1813* — when  opinion  in  former  decision 
adopted.  Where  the  pleadings  differ  In  no  material  particular 
from  those  In  another  case  decided  on  the  pleadings  In  a  man- 
damus proceeding  arising  out  of  the  removal  of  an  officer  In  the 
civil  service  of  the  City  of  Chicago,  at  the  same  time  and  upon  the 
same  investigation  in  which  an  opinion  was  rendered  by  the  Appel- 
late Court,  such  court  adopted  the  opinion  as  its  opinion  in  the  case 
at  bar. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
Chableb  M.  Foell,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1913.  Reversed  and  remanded  with  directions.  Opin- 
ion filed  November  30,  1914. 

William  H.  Sexton,  for  appellant ;  Josbph  F.  Gboss- 
MAN  and  John  E.  Fostbb,  of  counsel. 

West  &  Eckhabt,  for  appellee. 

Mb.  Pbesiding  Justice  Bbown  delivered  the  opinion 
of  the  court. 

This  appeal  differs  from  the  cause  No.  19,912  in  this 
cotirt,  ante,  p.  610,  wherein  an  opinion  has  been  filed,  in 
no  essential  respect.  It  was  decided  upon  the  plead- 
ings, and  the  pleadings  differ  in  no  material  particu- 
lar from  those  in  said  cause  No.  19,912.  The  peti- 
tioner was  removed  from  his  position  at  the  same  time 
as  Captain  Ellfeldt  and  as  a  result  of  the  same  inves- 
tigation, as  will  appear  by  reference  to  the  opinion 
in  No.  19,912.  Our  decision  is  governed  by  the  same 
considerations. 

The  judf^ient  of  the  Superior  Court  of  Cook  county 
is  reversed  and  the  cause  is  remanded  to  that  court 
with  directions  to  overrule  the  demurrer. 

Reversed  and  remanded  with  directions. 
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James  Karkaboses^  Defendant  In  Error,  y.  Kalodlmos 
Brothers  lee  Cream  &  Candy  Company,  Plaintiff 
in  Error. 

Oen.  No.  30,041.    (Not  to  be  reported  in  fnll.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hugh  R. 
Stewart,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1914.    Affirmed.    Opinion  filed  November  30,  1914. 


Statement  of  the  Case. 

Action  by  James  Karkaboses  against  Kalodimos 
Brothers  Ice  Cream  &  Candy  Company  for  wages  al- 
leged to  be  due  for  working  for  defejidant  at  $20  per 
month  from  November  17,  1912,  to  April  14,  1913.  A 
judgment  was  entered  for  $98  in  favor  of  .the  plaintiff 
and  defendant  sued  out  a  writ  of  error. 

Pebcival  Steele,  for  plaintiff  in  error. 

Pantelis  &  Besa,  for  defendant  in  error. 

Mr.  Presiding  Justice  Brown  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

Master  and  sebyant,  $  84* — sufficiency  of  evidence.  Where  it  was 
contended  that  plaintiff's  wages  were  to  be  applied  on  the  pur- 
chase of  a  candy  store  or  business  by  plaintiff,  who  was  a  minor 
working  for  defendant  at  the  time,  and  defendant  took  the  place 
back  and  rescinded  the  sale  without  returning  a  certain  amount 
paid  on  account  of  the  purchase  price,  a  findihg  in  favor  of  plaintiff 
on  conflicting  evidence  sustained. 
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Brunswick  Balke  Collander  Company,  Defendant  in 
Error,  y.  Frank  D.  Campbell,  Plaintiff  in  Error. 

Gen.  No.  30,101. 

1.  Descent  and  distribution,  §  83* — proof  sufficient  to  establish 
plea  of  riens  per  descent,  A  plea  of  riens  per  descent  Is  estab- 
lished by  showing  that  the  beneficial  title  was  not  in  the  devisor 
at  the  time  the  will  took  effect 

2.  Descent  and  DiSTRiBtmoN,  $  83* — when  parol  evidence  sufft- 
dent  to  establish  plea  of  riens  per  descent.  In  an  action  by  a  cred- 
itor of  a  testator  against  a  devisee  of  real  estate,  the  defendant  may 
establish  his  plea  of  riens  per  descent  by  showing  that  he  became  the 
beneficial  owner  of  said  real  estate  under  an  oral  contract  of  sale 
made  between  him  and  the  testator  before  the  will  took  effect,  and 
such  evidence  is  not  rendered  inadmissible  by  the  provision  of  the 
statute  of  frauds  which  makes  a  contract  for  a  conveyance  of  land 
unenforceable  unless  there  is  a  signed  memorandum  thereof  by  the 
party  to  be  charged. 

3.  Descent  and  distribution,  §  81* — parties.  In  a  suit  by  a 
creditor  of  the  testator  against  a  devisee  of  real  estate  to  enforce 
the  liability  of  the  defendant  under  section  12  of  the  Statute  of 
Frauds  and  Perjuries,  (J.  ft  A.  K  6878,)  where  the  defendant  and  an- 
other were  executors  under  the  will,  the  defendant's  coexecutor 
is  not  a  necessary  party. 

4.  Witnesses,  §  95* — competency.  In  a  suit  by  a  creditor  of  a 
testator  to  enforce  the  liability  of  a  devisee  of  real  estate  under 
section  12  of  the  Statute  of  Frauds  and  Perjuries,  (J.  ft  A.  H  5878) 
the  devisee  is  not  rendered  incompetent  to  testify  by  section  2  of 
the  Evidence  Act,  (J.  ft  A.  If  5519.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  J. 
RooNET,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1914.    Reversed  and  remanded.    Opinion  filed  November  30,  1914. 

E.  W.  Adkinson,  for  plaintiff  in  error. 
Charles  Hudson,  for  defendant  in  error. 

Mr.  Presiding  Justice  Brown  delivered  the  opinion 
of  the  court. 

The  plaintiff  below,  the  Brunswick  Balke  Collander 
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Company,  defendant  in  error  here,  obtained  a  judg- 
ment in  the  Municipal  Court  of  Chicago  November  15, 
1913,  against  the  defendant  below,  Frank  D.  Camp- 
bell, the  plaintiff  in  error  here,  for  $500  and  costs. 

The  basis  of  the  judgment  was  the  liability  of 
Charles  M.  Campbell,  the  father  of  the  defendant,  on 
certain  appeal  bonds.  Although  some  question  is  made 
by  the  plaintiff  in  error  as  to  whether,  even  if  he  be 
liable  at  all,  the  judgment  is  not  about  $12  too  l^vge^ 
we  think  that  this  may  be  ignored  in  our  consideration 
of  the  case.  We  think  the  liability  of  Charles  M. 
Campbell,  had  he  been  living,  for  the  full  amount  of 
the  judgment  rendered  would  have  been  established 
by  the  evidence  offered  by  the  plaintiff. 

The  alleged  liability  of  the  defendant  in  this  case, 
however,  the  son  of  Charles  M.  Campbell,  is  predi- 
cated on  section  12  of  the  Statute  of  Frauds  and  Per- 
juries. That  section  reads,  so  far  as  it  is  necessary 
to  quote  it,  as  follows: 

**When  any  lands,  tenements  or  hereditaments,  or 
any  rents  or  profits  out  of  the  same,  shall  descend  to 
any  heir,  or  be  devised  to  any  devisee,  and  the  personal 
estate  of  the^  ancestor  of  such  heir  or  devisor  of  such 
devisee  shall  be  insufficient  to  discharge  the  just  de- 
mands against  such  ancestor's  or  devisor's  estate, 
such  heir  or  devisee  shall  be  liable  to  the  creditor  of 
their  ancestor  or  devisor  to  the  full  amount  of  the 
lands,  tenements  or  hereditaments,  or  rents  and  prof- 
its out  of  the  same,  as  may  descend  or  be  devised  to 
the  said  heir  or  devisee.'' 

The  plaintiff  proved  the  appeal  bonds  in  question 
and  the  breach  of  their  conditions  and  the  amount  due 
on  them.  He  then  produced  in  evidence  a  will  of 
Charles  M.  Campbell,  which  had  been  admitted  to  rec- 
ord and  probate,  in  which  was  the  following  devise: 

**  Unless  I  shall  convey  to  my  beloved  son,  Frank 
D.  Campbell,  during  my  lifetime,  the  following  de- 
scribed real  estate,  viz. :  The  east  thirty  seven  and  one- 
half  feet  (E.  371/2  ft.)  of  three  (3)  lots  on  Seventy- 
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second  street  between  Kimbark  and  Madison  avenues, 
I  give  and  bequeath  the  said  real  estate  to  him  to  be 
his  absolute  estate  forever,  subject,  however^  to  the 
incumbrance  which  may  be  thereon,  which  I  direct  shall 
be  paid  by  him  and  not  charged  to  my  estate/' 

The  will  left  all  the  remainder  of  the  testator's  es- 
tate to  his  sons,  George  A.  Campbell  and  Frank  D. 
Campbell,  in  trust,  to  pay  over  the  income  to  his 
widow  during  her  life  or  widowhood.  After  the  death 
or  marriage  of  the  widow  it  was  to  go  to  the  said  sons 
absolutely.  The  said  sons  were  appointed  executors 
of  the  will. 

The  plaintiff  then  offered  the  inventory  filed  by 
said  executors  in  the  Probate  Court,  setting  forth  that 
Charles  M.  Campbell  died  leaving  no  jpersonal  prop- 
erty, and  describing  only  one  piece  of  real  estate,  and 
that  in  these  words: 

''Lot  Thirteen  (13)  and  the  east  half  of  Lot  Four- 
teen  (14)  in  Block  Eleven  (11)  in  J.  G.  ShortaU's 
(Trustee)  Subdivision  of  the  North  half  of  the  North- 
east quarter  of  Section  Twenty-six  (26),  Township 
Thirty-eight  (38)  North,  Range  14  East  of  the  Third 
Principal  Meridian  in  Cook  County,  Illinois.  Title  by 
warranty  deed  from  Sarah  A.  Dickerman  and  husband 
believed  to  be  perfect,  but  encumbered  by  trust  deed 
to  the  Chicago  Title  and  Trust  Company,  Trustee, 
dated  April  6,  1904,  to  secure  the  sum  of  Two  Thou- 
sand ($2,000)  Dollars,  due  five  years  after  date  with 
interest  at  five  and  one-half  per  cent.,  payable  semi- 
annually. Said  property  has  been  registered  under 
the  Torrens  Law. 

''The  title  to  said  real  estate  stands  in  the  name  of 
Charles  M.  Campbell,  but  the  undersigned  executors 
understand  that  the  real  beneficial  title  to  said  prop- 
erty is  in  Frank  D.  Campbell  That  the  title  to  said 
property  was  held  by  Charles  M.  Campbell  for  the  use 
and  behoof  of  the  said  Frank  D.  Campbell,  his  heirs 
and  assigns  and  that  the  incumbrance  thereon  was 
really  the  indebtedness  of  the  said  Frank  D.  Camp- 
bell.'' ^ 
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It  was  thereafter  stipulated  on  the  record  that  the 
piece  of  real  estate  thus  described  in  the  inventory  was 
the  same  piece  as  that  described  in  the  will  as  the  east 
thirty-seven  and  one-half  feet  of  three  lots  on  Seventy- 
second  street,  etc. 

Following  this  the  plaintiff  introduced  in  evidence 
a  Torrens  certificate  of  title,  dated  June  6,  1904,  cer- 
tifying that  Charles  M.  Campbell  was  then  the  owner 
of  an  estate  in  fee  simple  in  said  described  land.  He 
then  called  the  defendant  to  the  stand  under  section 
33  of  the  Municipal  Court  Act,  and  proved  by  him  the 
value  of  the  land  in  question  to  be  $4,000.  He  then 
rested  his  case. 

Section  13  of  the  Statute  of  Frauds  and  Perjuries 
is,  in  part: 

**When  any  action  or  suit  is  brought  against  any 
heir  or  devisee,  he  may  plead  Hens  per  descent  at  the 
time  of  the  commencement  of  the  action  or  suit.'' 

The  defendant  had  in  this  cause  pleaded  riens  per 
descent  according  to  the  approved  forms  so  far  as  the 
system  of  pleading  in  use  in  the  Municipal  Court  per- 
mitted, by  stating  in  his  affidavit  of  defense : 

** First:  That  he  received  no  property  by  descent 
or  devise  from  said  Charles  M.  Campbell. 

'  *  Second  :  That  the  property  described  in  the  plain- 
tiff's  statement  of  claim''  (i.  e.  the  property  above  de- 
scribed) **was  purchased  by  this  defendant  from  the 
said  Charles  M.  Campbell  in  the  lifetime  of  the  said 
Charles  M.  Campbell,  and  was  paid  for  in  full  by  this 
defendant  to  the  said  Charles  M.  Campbell  prior  to 
the  death  of  the  said  Charles  M.  Campbell. 

'* Third:  That  this  defendant  and  the  said  Charles 
M.  Campbell  accounted  together,  and  the  said  Charles 
M.  Campbell  promised  to  execute  a  deed  to  said  prop- 
erty, but  by  reason  of  his  sudden  death  in  Florida  the 
same  had  not  been  executed  and  delivered  to  this  de- 
fendant, although  this  defendant  says  he  has  fully 
paid  the  purchase  price  agreed  upon." 

We  have  no  doubt  that  if  the  defendant  giiould  prove 
the  statements  made  in  the  second  and  third  para- 
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graphs  of  this  aflSdavit,  he  would  thereby  (in  connec- 
tion with  the  evidence  offered  by  the  plaintiff)  estab- 
lish in  legal  effect  the  truth  of  the  first  paragraph, 
which  was  the  essential  plea  to  be  proven  by  him,  riens 
per  descent. 

This  was  apparently  not  the  view  of  the  court  be- 
low, however,  and  the  contention  of  the  plaintiff — ^the 
defendant  in  error  in  this  court — ^is  to  the  contrary. 

The  defendant  testified  in  his  own  behalf,  in  effect, 
that  he  had  purchased  the  property  in  question  from 
his  father  in  his  lifetime  for  $1,500  in  cash  and  the 
assumption  of  a  mortgage  of  $2,500  which  existed  on 
the  property;  that  he  had  paid  the  $1,500  in  full  to 
his  father  and  reduced  the  incumbrance  by  $500,  but 
that  owing  to  his  father's  sudden  death  in  Florida, 
the  deed  had  not  been  executed  and  delivered.  He  of- 
fered the  checks  showing  the  payments  to  his  father. 
But  at  the  close  of  the  evidence  for  the  defendant  the 
court  on  motion  of  the  plaintiff  struck  it  all  out  and 
gave  judgment  for  the  plaintiff. 

It  does  not  appear  from  the  record  on  what  ground 
this  action  was  taken,  but  the  counsel  for  defendant 
in  his  argument  asserts  that  it  was  *^on  the  ground 
that  the  contract  testified  to,  being  an  oral  contract 
for  the  sale  of  land,  was  void  and  could  not  be  availed 
of  by  the  plaintiff  in  error  in  this  case,''  and  color  is 
lent  to  this  statement  by  the  fact  that,  as  appears  by 
the  record,  the  court  refused  the  request  of  the  de- 
fendant that  it  should  hold  the  following  propositions 
of  law: 

^'1.  The  Statute  of  Frauds  being  a  personal  de- 
fense to  the  parties  to  the  contract,  the  plaiiitiff  in 
this  case  being  a  creditor  only  of  one  of  the  parties  to 
the  contract  cannot  interpose  the  defense  of  the  Stat- 
ute of  Frauds. 

''2.  The  Court  holds  the  law  to  be  that  the  Statute 
of  Frauds  is  a  personal  defense  to  be  interposed  by 
a  party  or  privy  to  a  contract,  and  that  a  creditor  not 
being  a  party  or  privy  to  the  contract  cannot  avail 
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himself  of  the  Statute  of  Frauds  as  a  means  of  en- 
forcing or  defeating  the  cause  of  action.'^ 

We  think  these  propositions  both  stated  the  law  cor- 
rectly when  properly  construed.  Counsel  for  plain- 
tiff, however,  point  out  that  it  is  by  the  12th  section 
of  our  statute — ^'^To  revise  the  law  in  relation  to 
frauds  and  perjuries ' ' — that  the  action  at  law  is  given 
to  a  creditor  of  a  testator  against  devisees  of  real  es- 
tate, and  that  therefore  it  cannot  be  properly  said  that 
a  creditor  ''cannot  avail  himself  of  the  Statute  of 
Frauds/'  This  is  a  technically  accurate  statement, 
but  the  meaning  attached  to  the  words  ''Statute  of 
Frauds''  in  the  submitted  proposition  very  evidently 
did  not  apply  to  all  the  sections  of  the  act,  but  to  that 
primary  provision  which  makes  a  contract  for  the 
conveyance  of  land  unenforceable  unless  there  is  a 
signed  memorandum  of  the  same  by  the  party  to  be 
charged. 

However,  it  makes  no  difference  whether  the  court 
was  justified  in  refusing  to  hold  the  propositions  in 
question  on  account  of  their  general  language  or  not. 
The  essential  error  complained  of  was  in  striking  out 
the  evidence  for  the  defendant.  That  evidence  was 
both  competent  and  material. 

If  the  facts  were  as  stated  by  the  defendant  he  took 
nothing  by  descent  or  devise  from  his  father,  and  es- 
tablished the  truth  of  the  plea  the  law  allowed  him  to 
make. 

Counsel  for  the  defendant  say :  ' '  The  real  matter  at 
issue  in  the  trial  Court  was  whether  the  land  had  been 
conveyed  to  the  defendant  prior  to  the  death  of  the 
father";  but  this  is  not  so. 

The  real  question  is  whether  it  belonged  to  the  de- 
fendant prior  to  the  death  of  the  father,  and  if  he  was 
the  holder  of  the  entire  beneficial  interest ;  it  made  no 
difference  to  the  creditor's  rights  whether  the  land 
had  been  "conveyed"  or  not.  The  creditor  could  not 
in  any  event  avail  himself  of  the  fact  that  the  father 
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had  signed  no  memorandnm  of  sale,  and  it  is  by  no 
means  certain  that  the  father  himself  conid  have  done 
so  after  the  payments  made  by  the  son.  At  all  events, 
the  representatives  of  his  estate  are  not  attempting 
to.  Even  if  the  bare  legal  title  descended  to  the  de- 
fendant by  the  devise,  he  took  that  legal  title  in  trust 
to  cause  it  to  follow  the  beneficial  one.  The  naked 
legal  title  was  no  *' asset  ^'  and  had  no  value.  The  plea 
of  riens  per  descent  would  be  established  by  showing 
that  the  beneficial  title  was  not  in  the  devisor  at  the 
time  the  will  took  effect. 

And  the  plaintiff  cannot,  because  the  devisor  had 
not  signed  a  memorandum  of  sale,  be  heard  to  the 
contrary.  Kelly  v.  Kendall,  118  111.  650 ;  King  v.  Bush- 
nell,  121  lU.  656. 

It  follows  of  course  that  the  fact  that  the  property 
had  been  previously  by  the  devisor  registered  under 
the  Torrens  Act  and  that  the  certificate  was  outstand- 
ing, was  immaterial. 

It  is  suggested  by  the  plaintiff  in  error,  although 
not  by  defendant,  that  possibly  the  court  struck  out 
the  defendant's  testimony  on  the  supposed  ground 
that  the  defendant  was  incompetent  to  testify  under 
section  2  of  the  Evidence  Act.  This  is  hardly  likely, 
as  the  section  clearly  does  not  apply  to  Campbell's 
testimony.  Of  course,  if  the  evidence  was  rejected 
for  any  such  reason,  the  rejection  was  erroneous. 

Complaint  is  made  by  the  plaintiff  in  error  that 
there  was  a  defect  of  parties  in  the  suit  in  that  the 
other  executor  of  the  will  of  Charles  M.  Campbell 
was  not  made  a  party.  We  do  not  think  this  objec- 
tion is  well  taken. 

But  for  the  error  indicated  in  striking  out  the  evi- 
dence introduced  by  the  defendant,  the  judgment  of 
the  Municipal  Court  is  reversed  and  the  cause  re- 
manded to  that  court  for  proceedings  not  inconsistent 
with  this  opinion. 

Reversed  and  remanded. 
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Jobn  y.  Berg  for  use  of  Edgar  F.  Seney  and  Rowland 
T.  Rogers,  Defendant  in  Error,  y.  L.  E.  Randall, 
Plaintiff  In  Error. 

Oen.  No.  20,116.    (Not  to  be  reported  In  full.) 

Error  to  the  Municipal  Gourt  of  Chicago;  the  Hon.  John  K. 
Pbindiville,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1914.    Affirmed.    Opinion  filed  November  30,  1914. 

Statement  of  the  Case. 

Garnishment  proceeding  by  John  V.  Berg  for  the 
use  of  Edgar  F.  Seney  and  Rowland  T.  Rogers  against 
L.  E.  Randall.  The  defendant  was  served  with  a 
garnishee  summons,  was  defaulted  for  want  of  ap- 
pearance and  a  conditional  judgment  was  entered 
against  him.  Later  the  judgment  was  made  final  for 
failure  of  defendant  to  appear  after  service  of  a  writ 
of  scire  facias  was  issued  and  served  upon  him.  The 
next  day  after  final  judgment  was  entered  defendant 
appeared  and  moved  to  have  the  final  judgment  set 
aside,  presenting  in  support  of  his  motion  a  sworn 
petition  in  which  he  set  forth  that  when  he  was  first 
served  with  summons  he  was  not  indebted  to  John 
V.  Berg  and  had  been  at  no  time  since ;  that  when  he 
was  first  served  he  was  about  to  leave  the  city  and 
notified  Seney,  one  of  the  plaintiffs,  to  that  effect  and 
also  that  he  was  not  indebted  to  Berg;  that  Seney 
told  him  that  he  would  consent  to  have  the  matter  con- 
tinued and  that  relying  on  Seney 's  promise  he  left 
the  city  and  paid  no  further  attention  to  the  matter 
until  he  was  served  with  the  scire  facias  to  appear  in 
court  at  9:30  A.  m.;  that  he  did  appear  at  said  time 
and  place  and  after  sitting  in  the  court  room  until 
about  10:30  a.  m.  and  not  hearing  his  case  called  he 
inquired  of  the  clerk  as  to  it  and  the  clerk  informed 
him  that  his  case  was  the  first  one  called  and  that 
judgment  had  been  entered  against  him.    The  motion 
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to  vacate  was  continued  for  hearing  at  various  times 
and  when  the  case  was  last  called  for  hearing  the  de- 
fendant failed  to  appear  and  the  court  overruled  the 
motion  and  ordered  that  the  judgment  stand.  To  re- 
verse the  judgment,  defendant  prosecutes  a  writ  of 
error. 

Caswell  &  Healy,  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

Mb.  Presiding  Justice  Brown  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  0ABNIBHMEI7T,  S  116a* — vdcotUm  of  default  judgment.  Over- 
ruling of  motion  to  vacate  a  default  judgnient  against  a  garnishee, 
lield  not  error  where  the  excuses  alleged  for  allowing  both  the  con- 
ditional and  the  final  judgment  to  go  against  him  were  not  suffi- 
cient in  themselves  and  there  was  no  proof  of  the  allegations  ex- 
cept the  affidavit  attached  to  the  petition. 

2.  Gabnishment,  %  110* — when  proof  of  judgment  against  wig* 
inal  debtor  not  essential.  A  default  judgment  may  be  taken  against 
a  garnishee  without  proof  of  the  judgment  upon  which  the  garnish- 
ment proceeding  was  based,  where  it  was  set  upon  in  the  affidavit 
for  the  garnishee  summcms  so  that  the  default  of  the  garnishee  ad- 
mitted it. 


Thomas  J.  Healey,  Defendant  in  Error,  y.  H.  Stern, 

Plaintiff  In  Error. 

Oen.  No.  20,172.    (Not  to  be  reported  in  fnlL) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  J. 
RooNET,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1914.    Affirmed.    Opinion  filed  November  30,  1914. 

•See  DllnoiB  Note*  IMseet,  Yols.  XI  to  XV,  and  Ciuniil»tlTe  Quarterly, 
topic  and  section  number. 
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Statement  of  the  Case. 

Action  by  Thomas  J.  Healey  against  H.  Stern  in 
the  Municipal  Court  of  Chicago  to  recover  a  sum 
claimed  to  be  due  for  scrap  iron  sold  to  defendant. 
To  reverse  a  judgment  in  favor  of  plaintiff  for 
$249.56,  defendant  prosecutes  a  writ  of  error. 

Joseph  W.  Sohulman,  for  plaintiff  in  error. 

Benjamin  B.  Morris,  for  defendant  in  error. 

Mr.  Presiding  Justice  Brown  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Appeai.  and  ebbob,  S  578* — necessity  of  exception  to  entrtf  of 
judgment.  Decieiona  of  the  Supreme  Court  that  the  question  of 
the  weight  of  the  evidence  cannot  be  considered  in  the  Appellate 
Court  where  the  case  was  tried  without  a  jury  and  no  exception 
was  taken  to  the  entry  of  the  judgment,  although  the  entry  of  such 
judgment  was  resisted  and  a  motion  to  vacate  it  made  immediately 
thereafter,  referred  to  as  hardly  applicable  to  cases  brought  after 
the  amendment  of  May  31,  1911,  to  section  81  of  the  Practice  Act 
(J.  A  A.  H  8618,)   but  the  question  not  decided. 

2.  Sai^es,  S  329* — sufficiency  of  evidence.  In  an  action  to  recover 
for  goods  sold,  where  practically  the  only  issue  was  whether  the 
sale  was  made  according  to  the  weights  at  the  place  from  where  they 
were  shipped  or  according  to  the  weights  at  the  place  to  which  they 
were  shipped,  a  finding  in  favor  of  plaintiff  held  sustained  by  the 
evidence. 

•See  lUlnoU  Notes  Digest,  Vols.  XI  to  XV,  and  CnmuUitlve  Quarterly, 
t«ple  and  section  number. 
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City  of  Chicago,  Defendant  In  Error,  y.  Mary  PerUn- 

son,  Plaintiff  In  Error. 

Oen.  No.  19,779.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  "FseeanaicK 
L.  Fake,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1913.    Reversed  and  remanded.    Opinion  filed  NoYember  30,  1914. 

Statement  of  the  Case. 

Complaint  by  the  City  of  Chicago  against  Mary 
Parkinson  charging  defendant  with  a  breach  of  the 
peace  in  violation  of  section  2012  of  the  Chicago  Code 
of  1911.  To  reverse  a  judgment  of  guilty,  defendant 
prosecutes  a  writ  of  error. 

J.  H.  Pebkinson,  for  plaintiff  in  error. 

William  H.  Sexton  and  James  S.  McInebney,  for 
defendant  in  error;  Albert  J.  W.  Appbll,  of  counsel. 

Mr.  Justice  Baker  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Appeal  and  error,  §  1034* — judicial  notice.  The  AppeHate 
Court  cannot  take  judicial  notice  of  ordinances  not  contained  in  the 
record. 

2.  Breach  of  the  peace,  S  1* — what  does  not  constitute.  Where 
a  person  occupying  premises  abutting  a  street,  took  a  horse  and 
wagon  left  in  the  street  in  front  of  a  portion  of  her  premises  and 
left  them  in  the  middle  of  the  street  in  the  street  car  tracks,  held 
that  such  acts  and  conduct  did  not  show  a  breach  of  the  peace  or 
the  commission  of  an  act  which  tended  to  a  breach  of  the  peace 
within  the  meaning  of  an  ordinance  prohibiting  the  making,  etc.,  of 
"an  improper  noise,  riot,  disturbance,  breach  of  the  peace  or  di« 
version  tending  to  a  breach  of  the  peace."  , 

•Se«  Ullnoifl  Notes  Digest,  VoU  XI  to  XT,  Mid.  OmniilaiiTe  Qoarteriy, 
toplo  and  Motion  number. 
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Robert  Graham^  Appellee,  r,  Charles  E.  Hagmann, 

Appellant. 

Oen.  No.  19,967.    (Not  to  be  reported  in  fnIL) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Dean 
Franklin,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  19l3.    Affirmed.    Opinion  filed  November  30,  1914. 

Statement  of  the  Case. 

Action  by  Robert  Graham  against  Charles  E.  Hag- 
mann  to  recover  for  personal  injuries  sustained  by 
plaintiff  in  a  collision  with  a  wagon  in  which  he  was 
riding  and  defendant's  automobile  at  a  street  inter- 
section. To  reverse  a  judgment  for  plaintiff,  defend- 
ant appeals. 

William  J.  Ammbn,  Felix  J.  Stbbyckmans  and 
Albbbt  B.  Joyneb,  for  appellant. 

Edward  Maheb  and  Jambs  L.  Bynum,  for  appellee. 

Mb.  Justice  Bakeb  delivered  the  opinion  of  the 
court. 

Abstraet  of  the  Deelslon. 

1.  ArroMOBiLEB  AND  OARAGES,  $  2* — When  evidence  sufficient  to 
show  negligence  in  driving  aiuiomo'bile.  In  an  action  for  personal 
injuries  sustained  by  plaintiff  in  a  collision  between  a  wagon  in 
which  he  was  riding  and  defendant's  automobile,  where  plaintiff's 
evidence  tended  to  show  that  the  automobile  ran  into  the  wagon 
and  defendant's  evidence  tended  to  show  that  the  wagon  ran  into 
the  automobile,  h^ld  that  a  verdict  for  plaintiff  was  sustained  by  the 
evidence. 

2.  NFX3LTGENCE,  f  112* — whcn  negligence  of  driver  of  wagon  not 
imputaJ)le  to  occupant.  Where  a  person  was  riding  on  the  rear  end 
of  a  wagon  and  was  injured  in  a  collision  between  the  wagon  and  an 
automobile,  the  wagon  being  driven  by  the  employee  of  a  person 
who  owned  the  horse  and  wagon,  held  that  the  negligence  of  the 
driver  could  not  be  imputed  to  the  person  injured,  it  appearing 
that  the  latter  was  being  taken  to  his  home  and  that  he  had  no 
control  over  the  horse. 


•8ee  UlinolB  Notes  Digest,  Vols.  XI  to  XV.  and  OmniiUtlve  Qaarteiljr, 
topic  aod  Mctlmi  munber. 
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City  of  Chicago  v.  Gierach,  189  111.  App.  632. 


City  of  Chicago^  Defendant  In  Error^  y.  Paul  J.  Oierseh, 

Plaintiff  in  Error. 

Gen.  No.  20,079.    (Not  to  be  reported  in  full.) 

Same  y.  Joseph  F.  8 ass,  Plaintiff  in  Error. 

Gen  No.  20,080.    (Not  to  be  reported  in  full.) 

Same  y.  Joseph  Blaeek,  Plaintiff  in  Error. 

Gen.  No.  20,081.     (Not  to  be  reported  in  full.) 

Same  y.  William  Bykowski,  Plaintiff  in  Error. 

Gen.  No.  20,082.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Frederick 
L.  Fake,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1914.    Affirmed.    Opinion  filed  November  30,  1914. 

Statement  of  the  Case. 

Actions  in  the  Municipal  Court  of  Chicago  by  the 
City  of  Chicago  against  Paul  J.  Giersch,  Joseph  F. 
Sass,  Joseph  Blacek  and  William  Bykowski  for  viola- 
tion of  section  2012  of  the  Municipal  Code  of  Chicago. 
The  defendants  were  together  acting  in  concert  when 
the  alleged  violation  of  the  ordinance  occurred.  A 
verdict  of  guilty  was  returned  and  a  fine  of  one  dollar 
was  assessed  against  each  defendant.  To  reverse  the 
judgments  entered  on  the  verdicts,  the  defendants 
severally  appealed  and  by  agreement  the  causes  were 
submitted  in  the  Appellate  Court  on  the  record,  ab- 
stract and  briefs  filed  in  the  case  against  defendant 
Giersch. 

Noble  street  runs  into  Milwaukee  avenue  from  the 
north.  Defendants  were  passengers  on  a  southbound 
Noble  street  car  and  were  given  transfers.  They  took 
a  car  going  northwest  on  Milwaukee  avenue  and  asked 
for  one  transfer  to  Ashland  avenue,  which  runs  north 
and  south.    The  conductor  refused  to  give  such  trans- 
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fer  and  told  the  defendants  that  none  of  them  could 
ride  farther  than  Division  street  and  Ashland  avenue. 
There  was  a  car  line  on  Division,  an  east  and  west 
street,  to  which  defendants  might  have  transferred  if 
they  had  taken  a  northbound  car  on  Noble  street. 
When  the  Milwaukee  avenue  car  reached  Division 
street  the  conductor  insisted  that  the  defendants  leave 
the  car  or  pay  another  fare,  but  they  refused  to  do 
either. 

William  D.  Munhall,  for  plaintiffs  in  error. 

WiLUAM  H.  Sexton  and  James  S.  McInebney,  for 
defendant  in  error;  Albebt  J.  W.  Appell,  of  counsel. 

Mb.  Justice  Bakbb  delivered  the  opinion  of  the 
court. 

Abstraet  of  the  Deeislon. 

1.  Bbeach  of  peace,  §  1* — what  constitutes  violation  of  city  W" 
dinance.  Conduct  of  passengers  on  a  street  car  in  refusing  to 
leave  the  car  or  pay  another  fare,  held  to  warrant  the  jury  in  find- 
ing them  guilty  of  a  violation  of  a  city  ordinance  prohibiting  the 
making,  etc.,  of  "an  improper  noise,  disturbance,  breach  of  the  peace 
or  diversion  tending  to  a  breach  of  the  peacej' 

2.  Carriers,  S  262* — duty  of  passenger  to  pay  fare.  Though  a 
passenger  has  the  right  to  remain  on  a  street  car  he  should  submit, 
for  the  time  being,  to  an  order  of  the  conductor  to  pay  another  fare 
and  seek  redress  by  a  civil  action. 

3.  Trial,  §  261* — when  court  may  direct  jury  to  correct  verdict. 
In  suits  against  several  defendants  for  violation  of  a  city  ordinance, 
where  the  cases  were  given  to  the  jury  with  leave  to  seal  and  sepa- 
rate, and  each  verdict  as  announced  the  next  morning  found  a  de- 
fendant guilty  but  did  not  fix  the  amount  of  his  fine,  held  that  the 
court  did  not  err  In  directing  the  jury  to  retire  and  correct  their 
verdict. 


*See  Dllnols  Notes  Digest,  Vols.  XI  to  XV,  and  CamalatlTO  Qaarterly,  sMiie 
topic  and  section  number. 
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Arnold  Holinger,  Trustee,  et  aL,  y.  Harriet  E.  Dickin- 
son et  al. 

Julius  Stiehert,  Plaintiff  in  Error,  y.  Arnold  Holinger, 
Trustee,  et  aL,  Defendants  in  Error. 

Oen.  No.  20,103.    (Not  to  be  reported  in  full.) 

Error  to  the  Superior  Court  of  Cook  county;  the  Hon.  William 
Fenimobe  Coopeb,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1914.    Affirmed.    Opinion  filed  November  ZO,  1914. 

Statement  of  the  Case. 

Bill  fey  Arnold  Holinger,  trustee,  and  L.  E.  Chip- 
man  to  foreclose  a  trust  deed  in  the  nature  of  a  mort- 
gage. Julius  Stichert  was  made  a  party  defendant 
and  filed  an  answer  and  a  cross-bill.  Stichert,  accord- 
ing to  his  cross-bill,  purchased  the  mortgaged  prop- 
erty of  the  mortgagor,  Dickinson,  subsequent  to  the 
execution  of  the  trust  deed,  and  in  his  cross-bill  he 
prayed  for  an  accounting  with  the  mortgagor.  The 
court  sustained  a  demurrer  to  said  cross-bill,  dis- 
missed the  same  and  entered  a  decree  of  foreclosure. 
Stichert  prosecuted  an  appeal  to  the  Appellate  Court 
assigning  for  error  the  order  sustaining  the  demur- 
rer to  his  cross-bill  and  dismissing  the  same,  and 
that  court  held  that  the  appeal  did  not  bring  before  it 
the  error  assigned  and  affirmed  the  decree.  See  183 
111.  App.  122.  Stichert  now  prosecutes  a  writ  of  error 
on  the  same  record. 

The  pleadings  in  this  case  are  stated  in  the  opinion 
filed  on  the  former  appeal. 

G.  W.  Spunneb  and  Haydbn  N.  Bell,  for  plaintiff 
in  error. 

Bbundage,  Landon  &  Holt,  for  defendants  in  error. 
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Mb.  Justicb  Baeeb  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Mortgages,  S  489* — matters  which  may  not  J)e  adjudicated  on 
crosa-hilh  On  a  bill  to  foreclose  a  trust  deed,  a  person  made  a  party 
defendant  and  claiming  an  interest  in  the  property  as  a  purchaser 
thereof  from  the  mortgagor  subsequent  to  the  execution  of  the 
trust  deed  held  not  entitled  to  file  a  cross-bill  praying  for  an  accounts 
in^  with  the  mortgagor,  since  to  permit  him  to  do  so  would  delay  the 
foreclosure  proceeding  and  incumber  the  record  with  questions  not 
necessary  or  properly  involved  in  such  proceeding. 

•See  nilnole  Notes  Digest,  Tola.  XI  to  XT,  and  OmniibitlTe  ilnartorlj, 
tople  and  gectlon  muiiber. 
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ABSTRACTS  OP  TITLE. 
Agreement  to  furnish — ^what  not  a  compliance  with.    p.  172. 

ACCIDENTS. 
Explanation  of— sufSciency  of  instructions,    p.  188. 

ACCORD  AND  SATISFACTION. 
Agreement  to  accept  leas  than  due— when  invalid,    p.  59. 

ACCOUNT. 
Action — ^when  action  is  on  account    p.  589. 
Bill — what  questions  raised  by  general  demurrer,    p.  466. 

when  allegations  oust  equity  of  Jurisdiction,    p.  44. 

when  averments  mere  conclusions,    p.  44. 

when  insufficient    p.  44. 

Complicated  or  intricate — ^when  not    p.  44. 

Demurrer — ^what  facts  admitted  on.    p.  466. 

Insolvency  of  defendants — ^when  bill  need  not  allege,    p.  466. 

Third  person — ^wlien  may  be  required  to  account  in  equity,    p.  466. 

ACCOUNT   STATED. 
Evidence — when  properly  excluded  as  to  quality,    p.  190. 

when  sufficient  to  establish,    p.  535. 

Finding — when  sustained  by  evidence,  p.  190. 
Fraud — ^when  will  not  be  opened  for.  p.  535. 
Mistake — when  will  not  be  opened  for.    p.  535. 

ACTIONS  AND  DEFENSES. 
Account — ^when  action  is  on.    p.  589. 
Change  of  partner<7tip~when  not  a  defense  to  action  on  contract 

p.  562. 
Commencement — what  constitutes,    p.  407. 
Demxind — ^when  unnecessary,    p.  328. 

Malice — determination  as  to  whether  gist  of  action,    p.  419. 
when  gist  of  action,    p.  419. 

ADVERTISING. 
Railroads — ^when  contract  by,  payable  in  money  under  statute  pro- 
hibiting issuance  of  transportation,    p.  823. 
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affidavits. 

Certificate  of  notary — when  defects  waived,    p.  420. 

ALIMONY. 
See  Divorce. 

ALTERATION   OP   INSTRUMENTS. 
Blanks  in  notes — effect  of  filling  in  for  attorneys  fees.    p.  350. 
when  may  be  filled  in.    p.  360. 

APPEALS  AND  ERRORS. 
Abstract — effect  of  insufficient    p.  603. 

when  insufficient    p.  157. 

Amendment  of  record  after  term — ^what  must  be  shown,    p.  313. 
Amount  of  judgment — when  objection  to  not  presented  for  review. 

p.  379. 
Appeal  for  delay — ^when  statutory  damages  not  added,    p.  417.' 
Appealable  interest — what  constitutes,    p.  430. 
Appearance — when  special,  in  circuit  court,  on  appeal  allowed  from 

probate,  does  confer  jurisdiction,    p.  73. 
Assignment  of  error — when  waived,    p.  191. 
Bill  of  exceptions — duty  of  defendant  in  error  to  insist  on  inclusion 

of  all  evidence,    p.  32. 

necessity  of  certificate  of  judge  to  additional  bill.    p.  602. 

presumption  when  exhibits  not  included  in.    p.  379. 


what  must  be  incorporated  in.    p.  321.  ^ 

when  cannot  be  treated  as  stenographic  report  p.  72. 
when  mandamus  refused  to  compel  signing  of.  p.  364. 
when  motion  must  be  incorporated  in.    p.  321. 


Bill  of  review — when  decree  entered  on,  not  final,    p.  109. 

Bond — what  essential  to  validity  of.    p.  646. 

when  obligor  estopped  to  deny  validity  of.    p.  646. 

Change  of  venue — how  proceedings  for,  preserved  for  review,    p.  466. 

Circuit  court — what  are  essentials  for  taking  appeal  to.    p.  73. 

when  appeals  to,  from  probate  court  not  properly  perfected. 

p.  73. 

Civil  service  commission — extent  of  review  of  action  of.    p.  610. 

Cross  errors — what  is  nature  of.    p.  637. 

when  assignment  improper  and  unnecessary,    p.  637. 

Cross-examination — when  improper,  prejudicial,    p.  139. 

Decree— when  not  final,    p.  202. 

Default  judgment — when  irregularity  of  proceedings  to  vacate,  not 
reversible,    p.  383. 

Demurrer — ^when  error  in  sustaining  waived,    p.  396. 

Dismissal— when  proper  on  writ  of  error  on  interlocutory  Judg- 
ment   p.  606. 
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Documentary  evidence — when  admission  not  preserved  for  review. 

p.  474. 
Evidence — necessity  for  preserving  to  apply  doctrine  of  harmless 

error,    p.  33. 

presumptions  when  all  evidence  not  preserved,    p.  416. 

Exceptions — how  amendment  of  1911  to  section  81  of  Practice  Act 

construed,    p.  72. 

necessity  for,  to  entry  of  judgment    p.  628. 

when  necessary,    p.  543. 

Exhibits — presumptions  when  not  Included  in  bill  of  exceptions. 

p.  379. 
Final  judgment — necessity  for  as  condition  to  writ  of  error,    p.  606. 

when  injunction  order  not.    p.  606. 

Finding — when  against  weight  of  evidence,    p.  430. 
Finding  of  facts — when  court  cannot  reverse  with.    p.  494. 
Former  appeal — when  law  of  the*case.    p.  296. 
Former  decision — when  adopted,    p.  618. 

Harmless  error — when  admission  of  incompetent  evidence  Is. 
pp.  145,  384. 

when  improper  remarks  of  court  are.    p.  391. 

when  instruction  containing  abstract  statement  of  risks  as- 
sumed, is.    p.  463. 

when  presence  of  party's  family  in  court  is.    p.  453. 

when  refusal  of  instructions  is.    p.  113. 

when  refusal  to  exclude  testimony  is.    p.  136. 

when  setting  aside  default  is.    p.  359. 

Inconsistent  instructions — when  parties  cannot  complain  of.    p.  1. 
Injunction  order — ^when  not  final    p.  606. 
Instructions — how  objections  preserved,    p.  463. 

when  error  in,  cannot  be  complained  of.    p.  23. 

when  refusal  harmless,    p.  113. 

when  refusal  prejudicial,    p.  362. 

when  those  given  for  codefendant  cannot  be  complained  of. 

p.  23. 
Interlocutory  orders — right  to  review  on  writ  of  error,    p.  606* 

when  appealable,    p.  606. 

Intervener — ^when  variance  not  available  to.    p.  518. 

Joint  judgment — ^when  must  be  reversed  in  toto.    p.  599. 

Judgment — necessity  for  exception  to  entry  of.    p.  628. 

when  may  not  be  attacked  on  appeal,    p.  587. 

when  reviewing  court  cannot  enter  in  mechanic's  lien  proceed- 
ing,   p.  519. 

Judicial  notice — constitutionality  of  statutes  requiring  judicial 
notice  of  Municipal  Court  rules,    p.  28. 

when  not  taken  of  rules  of  Municipal  Court,    pp.  34,  321. 

Law  of  case — when  decision  of  appellate  court  conclusive,    p.  91. 

when  decision  on  prior  appeal  is  not    p.  296. 
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Municipal  Court — ^what  essential  to  preserve  questions  for  review. 

p.  321. 

when  rules  must  be  preserved  in  record,    p.  28. 

Notarial  certificate — ^when  defect  in  waived,    p.  420. 

Objection — when  necessary  to  pk'eserve  right  to  review,    p.  544. 

Order  allowing  appeal — ^when  essential  on  appeal  from  probate  court 

p.  73. 
Ordinances — ^what  essential  to  preserve  for  review,    p.  426. 

when  not  judicially  noticed  on  appeaL    p.  630. 

Partial  reversal — ^what  is  efPect  of.    p.  596. 

Pleading — when  counts  sufficient  after  verdict    p.  896. 

Prejudicial  error — ^remarks  of  counsel,    p.  486. 

Preponderance  of  evidence — ^when  instruction  prejudicial,    p.  436. 

Probate  court — ^what  are  essentials  of  taking  appeal  to  circuit  court 

p.  73. 

when  appeal  from  not  properly  perfected,    p.  78. 

Receivers — when  entitled  to  appeal,    p.  3. 

Rehearing — what  cannot  be  raised  for  first  time  on.    p.  466. 

Remand  by  supreme  court — failure  to  give  statutory  notice  after. 

p.  486. 

what  is  jurisdiction  of  trial  court  after,    p.  486. 

Remarks  of  counsel — when  improper  and  prejudicial      pp.  139,  486. 

Remarks  of  court — when  not  reversible,    p.  59. 

Res  adjudicata — when  prior  decision  of  appellate  court  is.    p.  91. 

Reversal — what  persons  not  entitled  to.    p.  19. 

Review — what  questions  cannot  be  considered  on.    p.  529. 

Rulings  of  tricU  court — ^how  may  be  reviewed,    p.  587. 

Section  81  of  Practice  Act — how  Amendment  of  1911  construed. 

p.  72. 
Separate  maintenance  proceedings — right  of  intervener  in  suit  for, 

to  complain  of  the  sufficiency  of  the  evidence  to  sustain  decree. 

p.  513. 
Special  finding — conclusiveness  of.    p.  331. 
Statement  of  claAm — when  judgment  not  reversed  for  insufficiency 

of.    p.  185. 
Statement  of  facts — ^when  sufficient    p.  36. 

when  time  for  presenting  may  be  extended,    p.  36. 

Stenographic  report — how  Amendment  of  1911  construed,    p.  72. 

what  rules  of  law  govern  review  on.    p.  587. 

when  sufficient    p.  36. 

Supersedeas — ^how  affected  by  dismissal  of  writ  of  error,    p.  202. 
Variance — sufficiency  of  objection  to.    p.  474. 

when  not  available  to  intervener  on  appeaL    p.  618. 

when  objection  to  cannot  be  considered,    p.  474. 

Verdicts — when  against  the  weight  of  evidence,    p.  494. 

when  will  not  be  disturbed,    p.  344. 

Waiver — when  effected  by  failure  to  argue,    p.  28. 
Writ  of  error— what  is  effect  of  dismissal  ot    p.  202. 
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APPEARANCE. 
Process — effect  as  waiving  defects  In.    p.  407. 
Bpecial — ^when   does   not   confer   Jurisdiction   of   improper   appeal. 

p.  73. 
Withdrawal — ^when  refusal  not  an  abuse  of  discretion,    p.  407. 

ARBITRATION  AND  AWARD. 
Building  contracts — when  award  on  no  bar  to  right  of  set-off  for 
damages,    p.  105. 

ARREST. 
Warrant — ^when  presumed  served  within  jurisdiction,    p.-  495. 

ASSAULT  AND  BATTERY. 
Deadly  weapon — what  proof  essential  to  sustain  conviction,    p.  371. 

ASSIGNMENT. 
Benefit  of  contract — ^when  protected  against  garnishment    p.  178. 

0     ASSUMPSIT. 
Common  accounts — ^when  cannot  recover  under,    p.  822. 
Contract  price — when  recovery  cannot  be  based  on.    p.  322. 
Labor  and  materials — ^when  evidence  insufficient  to  sustain  Joint 

Judgment,    p.   36. 
Quantum  meruit — when  recovery  may  be  had  on.    p.  413. 

ATTACHMENT. 
Malicious  use  of  process — what  must  be  averred  and  proved  in 

action  for.    p.  603. 
when  evidence  insufflcient  to  show  favorable  termination  of 

suit    p.  603. 

ATTORNEY  AND  CLIENT. 
Compensation — ^what  evidence  proper  to  show  amount  of.    p.  562. 

what  must  be  proved  to  recover,    p.  562. 

Fees — right  of  payee  to  fill  in  blanks  for.    p.  350. 

when  allowance  to  receiver  improper,    p.  3. 

Improper  advice — when  not  available  in  action  for  compensation. 

p.  562. 
Bervices — when  interest  properly  allowed  on  claim  for.    p.  562.    ^ 
Witnesses — weight  to  be  given  testimony  as  appearing  as.    p.  430. 

AUTOMOBILES  AND  GARAGES. 
Agent  for  sale — when   entitled  to  commission,    p.   872. 
Collision — what  damages  recoverable  In  case  of.    p.  665. 
—  when  result  of  pure  accident    p.  566. 
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ColHHon  toith  toagon — when  evidence  sufficient  to  show  negligence, 
p.  631. 

Contributory  negligence — when  occupant  of  machine  driven  by  an- 
other guilty  of.    p.  369. 

Evidence — when  declarations  as  to  collision  inadmissible,    p.  565. 

Exchange — when  evidence  of  actual  value  admissible,    p.  385. 

Injury  to  automobile — ^what  damages  recoverable,    p.  565. 

License — what  constitutes  a  garage  within  the  meaning  of  ordi- 
nance requiring  a  license,    p.  142. 

Negligence  of  driver — when  not  Imputable  to  employer,    p.  367. 

Pedestrians — ^when  failure  to  see  approaching  automobile  not  neg- 
ligence,   p.  461. 

when  negligence  of,  question  for  Jury.    p.  461. 

Unlawful  speed — ^when  proof  of,  constitutes  prima  facie  case.    p.  461. 

Value — what  is  prima  facie,    p.  3S8. 

Value  of  use — when  evidence  of,  supports  verdict  for  injury,    p.  58. 

BAILMENT. 
Laundry — ^when  bailee  of  laundry  can  recover  for  work  done.    p.  586. 

when  bailee  of,  may  retain  same  for  payment    p.  586. 

Safe  deposit  bow — ^when  relation  created  by  renting  safe  deposit  box. 
p.  316. 

BANKS  AND  BANKING. 
Wrongful  payment  of  check — when  declaration  insufficient    p.  157. 
when  evidence  insufficient  to  show  liability  of  bank.    p.  157. 

BASTARDS. 

Cross-examination — ^when  proper  as  to  defendant    p.  495. 

Evidence — when  finding  sustained  by  evidence,    p.  495. 

Municipal  Court  of  (77tic<H^o— jurisdiction  of  proceedings,    p.  495. 

Period  of  gestation — when  finding  not  disturbed  because  of  birth 
before  expiration  of  usual,    p.  30. 

Prosecuting  toitness — when  restriction  of  cross-examination  not  erro- 
neous,   p.  30. 

Statement  of  court — when  harmless,    p.  30. 

Withdratoal  before  emission — when  finding  of  guilty  not  disturbed 
because  of  defendant's  claim  of.    p.  30. 

BENEFICIARY  ASSOCIATIONS. 
By-laws — ^when  amendment  reasonable,    p.  440. 
when  become  part  of  the  contract    p.  440. 

BILL   OF   EXCEPTIONS. 
See  Appeals  ai^d  EjBBOBS. 

BILL  OF  REVIEW. 
Decree— when  interlocutory,    p.  109. 
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BILLS  OP  LADING. 
See  Casbiebs. 

BOARDS   OP  TRADE  AND   EXCHANGES. 
Manager  of  grain  elevator — authority  to  engage  In  speculative  deala 
in 'grain,    p.  213. 

BONDS. 
Appeal — what  essential  to  validity  of.    p.  548. 

when  obligor  estopped  to  deny  validity,    p.  546. 

Contract  to  re-purchase — when  Instructions  as  to  contribution  on 

foreclosure  sale  properly  refused,    p.  396. 
Obligor  in  fidelity  bond — ^when  discharged  by  failure  of  obligee  to 

give  notice,    p.  340. 
Receivers — when   declaration  against  surety  on  bond   insufficient. 

p.  593. 

BREACH  OF  PEACE. 
Evidence — when  insufficient  to  show.    p.  630. 
Refusal  to  leave  car — when  constitutes,    p.  632: 
Violation  of  ordinance — when  constitutes,    p.  632. 

BROKERS. 
Authority  of  husband  to  employ — when  verdict  not  against  evidence. 

p.  542. 
Commission — what  evidence  admissible,    p.  43. 

when  agreement  to  divide  not  Invalid,    p.  426. 

when  entitled  to,  though  not  procuring  cause,    p.  123. 

when  finding  as  to  sustained,    p.  123. 

when  person  not  entitled  to,  from  real  estate  agents  of  owner 

of  property,    p.  211. 

when  unilateral  contract  binding,    p.  123. 

False  representations  as  to  incumbrance — ^when  evidence  insufficient 

to  establish,    p.  426. 
Fraud — what  constitutes,    p.  426. 
Mortgage  to  secure  commissions — when  foreclosure  not  precluded  by 

fraud,    p.  426. 
Procuring  cause — sufficiency  of  evidence  to  show.*    p.  43. 
Unlicensed  brokers — ^when  contracts  of  not  invalid,    p.  426. 

BUILDING   AND   CONSTRUCTION   CONTRACTS. 
Acceptance — what  constitutes,    p.  344. 
Architects  certificate — when  provision  as  to  may  be  disregarded. 

p.  322. 
Assumpsit — right  to  recover  for  work  under  common  accounts  after 

partial  performance,    p.  322. 
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Aioard  of  arMtration — ^when  no  bar  to  right  of  set-off  damages. 

p.  106. 
Contract  price — ^when  recovery  In  assumpsit  cannot  be  based  on. 

p.  322. 
Contract  to  have  building  completed — when  presumed  to  know  that 

quicksand  will  be  encountered,    p.  328. 
Indemnitv — what  insufficient  to  show  implied  contract  ot    p.  504. 
when  does  not  cover  liabilities  existing  before  execution  of 

contract    p.  604. 

BULK  SALBS. 
See  Fbaudxtuent  CoimrAKOBB. 

CARRIERS. 

Bill  of  lading — ^when  creates  implied  contract    p.  90. 

when  evidence  of  general  custom  inadmissible  to  construe,  as  to 

place  of  delivery,    p.  126. 

when  is  receipt  or  contract    p.  96. 

when  not  evidences  of  indebtedness  in  writing  within  Limita- 
tion Act    p.  96. 

—  when  presentation  unnecessary  to  require  delivery  at  place 
provided  for  in.    p.  126. 

when  sidetrack  fixed  as  destination  is  conclusive,    p.  126. 

Breach  of  peace — when  refusal  to  leave  car  constitutes,    p.  632. 

Collision — ^when  instruction  erroneous  as  to  codefendant.    p.  430. 

Connecting — ^what  are  rights  and  duties  of.    p.  568. 

when  succeed  to  rights  of  initial  carrier  under  bill  of  lading. 

p.  568. 

Degree  of  care — ^when  Instructions  not  misleading,    p.  492. 

Delivery — ^rlght  of  carrier  to  change  place  of.    p.  126. 

what  is  place  of.    p.  126. 

when  consignee  cannot  be  required  to  inspect  at  place  other 

than  that  designated,    p.  126. 

when  evidence  of  general  custom  admissible  to  construe  bill 

of  lading  as  to  place  of.    p.  126. 

when  presentation  of  bill  of  lading  not  an  essential  prerequi- 
site,   p.  126. 

Fall  from  platform — when  cause  of  injury  question  for  jury  notwith- 
standing admissions,    p.  606. 

when  evidence  sufficient  to  sustain  recovery,    p.  506. 

Fare— duty  of  passenger  to  pay.    p.  632. 

Forwarding  company — when  may  contract  as  to  shipment    p.  568. 

Icy  platform — when  evidence  sufficient  to  sustain  recovery  for  falL 
p.  506. 

Inspection — when  consignee  cannot  be  required  to  make,  at  other 
than   destination   specified,    p.   126. 

Limitation  as  to  value — when  valid,    p.  568. 
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lAmitation  of  liabilitu—when  invalid,    p.  566. 

when  rights  of  initial  carrier  inure  to  connecting  carrier. 

p.  568. 

Negligence — ^what  does  not  constitute  admission  of.    p.  430. 

Passenger  throton  from  car — when  evidence  sufficient  to  sustain  ver- 
dict   p.  492. 

Sidetrack — ^when  delivery  must  be  made  on.    p.  128. 

CHANCERY. 

Account — when  allegations  oust  equity  of  Jurisdiction,    p.  44. 

when  averments  mere  conclusions,    p.  44. 

when  bill  insufficient    p.  44. 

Adjudicated  matters — when  cannot  be  reconsidered  under  cross-bill, 
p.  359. 

Amended  hill — when  evidence  insufficient  to  excuse  failure  to  plead 
to.    p.  172. 

Bill  to  redeem — when  insufficient    p.  597. 

Bill  of  review — when  decree  Interlocutory,    p.  109. 

Cross-bill — ^necessity  for,  as  to  affirmative  relief  between  codefend- 
ants.    p.  279. 

what  matters  may  not  be  adjudicated  on,  in  foreclosure  pro- 
ceedings,   p.  634. 

Cross-hill  to  redeem — ^when  properly  stricken,    p.  19. 

Cross  errors  on  appeal — what  is  nature  of.    p.  537; 

when  Improper  and  unnecessary,    p.  537. 

Decree — effect  of  inconsistent  findings  in.    p.  537. 

when  not  final,    p.  202. 

when  unauthorized  after  adverse  finding  as  to  Jurisdictional 

facts,    p.  279. 

Decree  approving  action  of  trustee — ^when  conclusive,    p.  359. 

Default — when  rule  prohibiting  where  answer  to  original  bill  on 
file  Inapplicable,    p.  172. 

when  setting  aside  harmless,    p.  359. 

when  showing  as  to  meritorious  defense  not  sufficient  to  vacate. 

p.  172. 

Demurrer — ^what  facts  admitted  on.    p.  466. 

Demurrer  to  hill — questions  raised  by.    p.  466. 

Discovery — when  bill  insufficient    p.  44. 

Dismissal — when  required  for  want  of  equity. .  p.  279. 

Injunction — when  decree  awarding  damages  on  dissolution  not  sus- 
tained,   p.  22. 

Insolvency  of  defendant — ^when  bill  for  accounting  need  not  alleg& 
p.  466. 

Judgment— when  not  vacated  in  equity,    p.  146. 

Jury  trial — right  to.    p.  466. 

Matters — when  not  deprived  of  right  to  fees  because  of  recital  in 
order  of  reference,    p.  258. 
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Original  hill — when  answer  abandoned,    p.  172. 

Reformation   of  instrument — when   may   be   reformed   for   fraud. 

p.  470. 
Bale  of  land  of  decedent  to  pay  dehts — right  of  defendant  not  served 

to  vacate  decree,    p.  314. 
Separate  maintenance — ^when  Judgment  creditor  of  husband   may 

Intervene  In  suit  for.    p.  513. 
Third  person — when  may  be  required  to  account  In  equity,    p.  466. 

CHATTEL   MORTGAGES. 
Acknowledgment — ^when  insufficient    p.  382. 
Statement  as  to  m^iturity  of  note — when  defective,    p.    382. 

CHILDREN. 
Contributory  negligence — ^when  not  chargeable  with.    p.  435. 
Fall  from  roof — liability  of  landlord  for.    p.  307. 

when  owner  not  liable  on  theory  of  attractive  nuisance,    p.  307. 

Falling  oft  stone  step — when  owner  liable  to  child  of  tenant,    p.  384. 
Playing   in   streets — liability    for   Injury   to.    p.    188. 

CIRCUIT  COURT. 
Appeals  from  probate — what  essential,    p.  73. 

when  not  properly  perfected,    p.  73. 

Special  appearance — when  does  not  confer  Jurisdiction  on  appeal 
from  probate,    p.  73. 

CITIES  AND  VILLAGES. 

Building  commissioner — ^when  acts  of  not  discretionary  under  ordi- 
nance,   p.  449. 

when  acts  required  of,  are  not  ministerial,    p.  449. 

Civil  service — how  act  construed,    p.  610. 

when  award  of  mandamus  to  compel  appointment  to  position 

erroneous,    p.  247. 

when  finding  construed  as  rendered  by  civil  service  commis- 
sion,   p.  610. 

Contract  for  public  improvements — ^when  suit  not  barred  by  limita- 
tions,   p.  328. 

Dramshop  license — when  Issuance  not  compelled  by  mandamus, 
p.  424. 

Hole  in  street — when  Instruction  misleading,    p.  33. 

Notice  of  claim  for  personal  injuries — when  necessary,    p.  529. 

Ordinances — what  essential  to  preserve  for  review,    p.  426. 

when  not  Judicially  noticed  on  appeal,    p.  630. 

Public  improvements — when  payments  restricted  to  particular  fund, 
p.    328. 

Special  assessment — ^how  mode  of  paying  expenses  of,  may  be  fixed, 
p.  110. 
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Bpecial  assessment — what  proof  essential  to  establish  liability  of 
special  assessment  funds,     p.  110. 

when  fund  not  liable  for  payment  of  advertisements,    p.  110. 

Streets — liability  for  injury  to  children  playing  in.    p.  188. 

when  defective,  proximate  cause  of  death  of  child  by  fall  of  ice 

from  wagon,    p.  188. 

when  instructions  erroneous  in  action  for  death  of  child  caused 

by  defective,    p.  188. 
Violation  of  ordinance — ^when  finding  of  guilty  not  sustained,     p.  90. 
Warrants — when  invalid  in  the  absence  of  appropriation,    p.  110. 

CIVIL  SERVICE. 
Act — ^how  construed,    p.  610. 
Appeal  and  error — limit  of  inquiry  upon.    p.  610. 
Finding — when  construed  as  rendered  by  civil  service  commission. 

p.  610. 
Mandamus — when  awarding  of,  to  compel  appointment  to  position 

erroneous,    p.  247. 

when  not  awarded,    p.  247. 

CLUBS. 
Oarages — ^when  required  to  have  license,    p.  142. 

COMPROMISE  AND  SETTLEMENT. 
Agreement  to  accept  less  than  due — when  invalid,    p.  59. 
Arrangement — when   does   not   constitute    compromise   agreem^it. 
p.  296. 

CONSPIRACY. 
Evidence — when  insufficient  to  show.    p.  494. 
Finding  of  guilty — when  not  inconsistent  with.    p.  121. 
Propositions  of  law — when  correct,    p.  121. 

CONSTITUTIONAL  LAW. 
Municipal  Court  rules — constitutionality  of  statutes  requiring  Judi- 
ciBl  notice  of.    p.  28. 

CONTINUANCE. 
Adjournment — ^when  refusal  of,  for  a  day  not  abuse  of  discretion. 

p.  191. 
Discretion — when  refusal  is  abuse  of.    p.  90. 
Evidence — when  affidavit  admitted   by  adverse  party  erroneously 

excluded  from.    p.  394. 
Surprise— vrhen  defendant  entitled  to,  on  ground  of.    p.  105. 

CONTRACTS. 
Acceptance  of  work — ^what  constitutes,    p.  344. 
Agreement  not  to  (usociate  in  any  Intsiness  with  another — how  con- 
strued,   p.  163. 
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Assignment  of  benefit  of — when  protected  against  garnishment 
p.  178. 

Bill  of  lading — when  is  a  contract    p.  96. 

Breach — what  damages  recoverable  for.    p.  589. 

Change  of  partnership — when  not  a  defense  to  action  on  contract, 
p.  562. 

Consideration — ^when  breach  of  agreement  inducing  making  of  guar- 
anty not  failure  of.    p.  41. 

when  defense  of  failure  of  improper,    p.  41. 

Construction — when   question   for   court    p.    293. 

Contril)ution  to  foreclosure  sale — when  properly  refused,    p.  396. 

Corporations — ^when  finding  that  contract  was  not  binding  on  sus- 
tained,   p.  693. 

Customs  and  usages — ^when  evidence  insufficient  to  establish,  in 
theatrical  profession,    p.  510. 

Direction  of  verdict — when  proper,    p.  171. 

Fraud — ^when  evidence  of,  in  execution  of  sealed  instrument  inad- 
missible,   p.  413. 

Indefiniteness — when  guaranty  not  void  for.    p.  287. 

Laws — ^when  cannot  be  abrogated  by  private  agreement    p.  345. 

Lessors  contracting  to  complete  building — when  presumed  to  know 
that  quicksand  will  be  encountered,    p.  328. 

Negotiations — ^when  merged  in  contract    p.  291. 

Option — when  not.    p.  38. 

Oral  promise  to  answer  for  deht  of  another — when  not  within  Stat- 
ute of  Frauds,    p.  474. 

Parol  evidence — when  inadmissible,    pp.  88,  291,  589. 

when  rule  as  to  incidental  agreements  applicable,    p.  88. 

Payment  with  advertising — ^when  contract  for,  becomes  payable  in 
money,    p.  323. 

Performance — ^when  proof  of  essential  to  put  defendant  in  default 
p.  396. 

Provision  for  resale — when  not  invalid  as  an  option,    p.  396. 

Quantum  meruit — ^when  recovery  may  be  had  on.    p.  413. 

Ratification — when  evidence  insufficient  to  show,  as  to  speculative' 
transaction  of  agent,    p.  213. 

Rescission — what  essential  to  exercise  of  right  by  buyer,    p.  293. 

when  buyer  loses  right    p.  293. 

when  must  be  in  toto.    p.  293. 

Statute  of  Frauds — ^when  party  estopped  to  set  up.    p.  823. 

Third  persons — rights  when  made  for  benefit  of.    p.  413. 

Third  persons  heneflcially  interested — when  not    p.  413. 

Vniliteral — when  binding,    p.  123. 

CONVERSION. 
See  Tboveb  and  Convebsion. 
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CORONERS. 
Testimony  l^efore—when  admissible,    p.  666. 
Verdict — when  admissible,    p.  656. 
when  portion  of  inadmissible,    p.  188. 

CORPORATIONS. 
Books — right  of  stockholder  to  inspect    p.  231. 

what  books  stockholder  has  right  to  inspect    p.  231. 

Contract — when   finding   that   contract   was  not  binding  on,  siu- 

tained.    p.  593. 
Contract  to  execute  lease — when  bound  by.    p.  693. 
Dehts — ^when  officers  liable  for.    p.  596. 
Foreign — what  does  not  constitute  doing  business  In  violation  of 

Act    p.  134. 
what  is  the  effect  of  single  act  of  business  as  violation  of  Act 

p.  134. 
Chiaranty  of  dehts  of  another  corporation — when  not  binding  on. 

p.  596. 
Officers — when  liable  for  debts  of  corporation,    p.  596. 
Stock  registers — right  of  stockholder  to  inspect    p.  231. 
Stock  subscriptions — when  finding  as  to  payment  sustained,    p.  841. 
Stock  transfer  hooks — right  of  stockholder  to  inspect    p.  231. 

COSTS. 
Appeal  for  delay— when  damages  not  added,    p.  417. 
Receivers — when  improperly  taxed  against    p.  3. 
Solicitors — when  decree  erroneous  as  directing  payment  to.    p.  2. 
Statutory  damages — when  not  added,    p.  417. 

COURTS. 
Circuit— what  essential  for  appeal  from  probate,    p.  78. 

when  appeal  to,  from  probate  not  properly  perfected,    p.  78. 

CREDITOR'S  SUIT. 
Consideration — ^when  evidence  sufficient  to  show.    p.  601. 

CRIMINAL  LAW. 

Arrest — ^when  warrant  presumed  served  within  jurisdiction,    p.  495. 

Assault  v>ith  deadly  weapon — what  proof  essential  to  sustain  convic- 
tion,   p.  371. 

Breach  of  peace— when  refusal  to  leave  car  constitutes,    p.  632. 

what  does  not  constitute,    p.  630. 

Continuance — when  refusal  abuse  of  discretion,    p.  90. 

Disorderly  conduct — when  finding  sustained  by  evidence,    p.  118. 

Dram  shops — ^when  finding  of  not  guilty  of  violation  of  one  o'clock 
closing  ordinance,  not  sustained,    p.  386. 

Venue — necessity  for  proof  of.    p.  271. 

Verdict— when  court  may  direct  Jury  to  correct    p.  681, 
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customs  and  usages. 

Evidence — when  Inadmissible  to  construe  bill  of  lading  as  to  place 
of  delivery,    p.  126. 

Existence — who  has  burden  of  proving,    p.  610. 

Theatrical  profeasiQn — when  evidence  Insufficient  to  establish  cus- 
tom In.    p.  510. 

DAMAGES. 
Assesanent  after  default — sufficiency  of  verdict,    p.  205. 
Breach  of  contract — ^what  damages  recoverable  for.    p.  589. 
Breach  of  warranty — what  is  measure  of.    p.  293. 
Death — ^when  Instruction  correct  as  to  allowance  to  next  of  kin. 

p.  391. 
Documents — what  is  measure  of  damages  for  loss  of.    p.  606. 
Excessive — when  $600  not.    p.  384. 

when  $900  not    p.  492. 

when  $1200  is.    p.  407. 

when  $2000  not    p.  506. 

when  $3000  is.    p.  276. 

when  $4000  not    p.  453. 

when  $5000  not    p.  391. 

Excessiveness — what  is  rule  in  determining,    p.  1. 

Improper  medical  treatment — when  instruction  authorizing  recovery 

notwithstanding,  proper,    p.  274. 
Mental   suffering — when    damages    recoverable    for,    independently 

of  pecuniary  loss.    p.  48. 
Pecuniary  condition  of  parties — when  admissible  to  show.    p.  407. 
Slander — ^when  excessive,    p.  1. 
Transcript  of  testimony — what  is  measure  of  damages  for  loss  ot 

p.  606. 
"Value  of  use — ^when  evidence  of,  supports  verdict  for  injury  to 

automobile,    p.  58. 
Warranty — when    evidence    insufficient    to    sustain    damages    for. 

p.  293. 

DEAD  .BODIES. 
Mutilation — right  of  action  for  intentional,    p.  48. 
Possession  and  control — who  entitled  to.    p.  48. 
Wilful  and  wanton  trespass — when  declaration  states  cause  of  action 
for.    p.  48. 

DEATH. 
Damages — when  $5000  not  excessive,    p.  391. 
Due  care — when  presumed,    p.  391. 

Instructions — when  correct  as  to  allowance  to  next  of  kin.    p.  391. 
Limitations — how  provision  of  Ohio  Act  as  to  construed,    p.  234. 
Occurring  outside  of  state— reiToskctiYe  eftect  of  Act  of  190$.    p.  234. 
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Proximate  cause — ^when  defective  street  is,  aa  to  death  caused  by 
fall  of  Ice  from  wagon,    p.  188. 

DEEDS. 
Parol  evidence — when  inadmissible  as  to  prior  verbal  agreements, 
p.  291. 

DEFAULTS. 
See  Judgment. 

DENTISTS. 
Malpractice — what  instructions  proper  in  action  for.    p.  644. 
when  burden  of  proof  on  plaintiff,    p.  544. 

DESCENT  AND  DISTRIBUTION. 
Parties — ^when  coexecutor  not  necessary,    p.  620. 
Biena  per  descent — when  parol  evidence  sufficient  to  establish  plea 

of.    p.  620. 
when  plea  of  established,    p.  620. 

DISCOVERY. 
Bill — ^when  insufficient    p.  44. 

DISMISSAL  AND  NONSUIT. 

Dismissal  after  removal  to  federal  court — when  not  an  involuntary 
nonsuit    p.  234. 

Noncompliance  with  order  to  produce  hooks — ^when  suit  may  be 
dismissed  for.    p.  412. 

Parties — ^when  dismissal  as  to  one  does  not  render  declaration  in- 
sufficient as  to  other,    p.  23. 

Want  of  equity — when  bill  must  be  dismissed  for.    p.  279. 

Writ  of  error — ^what  is  the  effect  of.    p.  202. 

DISORDERLY  CONDUCT 
Breach  of  peace — what  evidence  insufficient  to  show.    p.  630. 
Finding — when  sustained  by  evidence    p.  118. 

DIVORCE. 
AUmontt — ^how  enforced,    p.  345. 

nature  of  right  to.    p.  345. 

when  allowance  not  excessive,    p.  390. 

when  approval  of  alimony  agreement  within  discretion  of  court 

p.  345. 
when  approval  of  court  necessary  as  to  agreement  for  per 

manent    p.  345. 

when  decree  may  be  altered,    p.  345. 

when  laws  as  to  cannot  be  abrogated  by  private  agreement 

p.  346. 
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Alimony — when  refusal  of  court  to  abrogate  private  agreement  for, 
not  an  abuse  of  discretion,    p.  345. 

Cruelty — when  finding  for  defendant  sustained,    p.  452.  , 

Decree — when  court  without  Jurisdiction  to  vacate,    p.  151. 

Desertion — what  does  not  constitute,    p.  342. 

Fraud — when  decree  not  vacated  on  ground  of.    p.  146. 

Residence  of  complainant — ^when  less  than  prescribed  will  not  Jus- 
tify vacation  of  decree,    p.  143. 

DRAM  SHOPS. 
License — ^when  issuance  cannot  be  compelled  by  mandamus,    p.  424. 
One  o*clock  closing  ordinance — when  finding  of  not  guilty  in  suit 
for  violation  of,  contrary  to  evidence,    p.  386. 

ELEVATOR  COMPANIES. 
Jfanoi^ef^-aathority  to  engage  in  speculative  deals  in  grain,    p.  213. 

ELEVATORS. 
Doof^-when  leaving  open  proximate  cause  of  injury,    p.  261. 
Employee  falling  down  shaft — ^when  not  guilty  of  contributory  negli- 
gence,   p.  261. 
Negligence  in  operation — ^when  evidence  insufficient  to  show.    p.  502. 

EMBEZZLEMENT. 
Fidelity  bond— when  obligor  discharged  by  failure  of  obligee  to  give 
notice,    p.  340. 

EQUITY. 
See  Changebt. 

ESTATES  OF  DECEDENTS. 
Action  hy  creditor — when  coexecutor  not  a  necessary  party,    p.  620. 
Income  accruing  to  "beneficiary  before  death — ^when  does  not  pass 

to  his  estate,    p.  359. 
Legacies — rules  as  to  lapsing  of  where  legatee  dies  before  testatrix. 

p.  196. 

when  begin  to  draw  Interest    p.  417. 

when  charged  on  the  real  estate,    p.  417. 

when  language  sufficient  to  charge  real  estate  with.    p.  417. 

when  residuary  devisee  or  legatee  liable  for  interest  on.    p.  417. 

when  words  In  will  do  not  prevent  lapsing  of.    p.  196. 

Riens  ^er  descent — ^when  parol  evidence  sufficient  to  establish  plea 

of.    p.  620. 

when  plea  of  established,    p.  620. 

Sale  of  land  to  pay  debts — right  of  defendant  not  served  to  vacate 

decree,    p.  314. 

right  of  redemption,    p.  814. 

^-^  right  to  serve  by  copy  of  bilL    p.  814. 
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ESTOPPEL. 

Acts  pursuant  to  court  order — ^when  parties  estopped  to  complain 
of.    p.  3. 

Defects  in  articles  sold — when  buyer  not  estopped  to  complain  of. 
p.  589. 

Obligor  on  appeal  l}ond — ^when  estopped  to  deny  yalldlty.    p.  648. 

Statute  of  Frauds — when  party  estopped  to  set  up.    p.  323. 

Will — when  parties  precluded  from  insisting  upon  different  con- 
struction of.    p.  359. 

BVIDBNCB. 
Account  stated — what  evidence  properly  excluded,    p.  190. 
Admission — what  are  rules  as  to.    p.  394. 

what  does  not  constitute  as  to  negligence,    p.  430. 

weight  as  against  contradictions,    p.  506. 

Attorneys — ^weight  to  be  given  testimony  of.    p.  430. 
Burden  of  proof — when  instructions  misleading,    p.  540. 

when  on  plaintiff  for  malpractice,    p.  544. 

who  has  in  action  on  policy,    p.  440. 

Compensation — what  proper  to  show  amount  of.    p.  562. 
Continuance — ^when  affidavit  by  adverse  party  erroneously  excluded 

from.    p.  394. 
Coroner* s  verdict — when  admissible,    pp.  188,  556. 
Custom — when  inadmissible  to  construe  bill  of  lading  as  to  place 

of  delivery,    p.  126. 

who  has  burden  of  proof,    p.  510. 

Declarations  of  agents — ^when  part  of  res  gestae,    p.  474. 

Devisees — ^when  not  incompetent    p.  620. 

Entries  in  book  accounts — when  do  not  impeach  promise  to  pay. 

p.  413. 
Expert    testimony — ^when     admissible    on     redirect     examination. 

p.  492. 
Fraud — when  inadmissible  to  show  in  execution  of  sealed  instru- 
ment,   p.  413. 
Impeaching — when  may  be  refused,    p.  474. 
Inference — ^what  essential  to  justify  from  facts,    p.  316. 
Insanity — ^weight  of  evidence  of  person  prevlouly  Incapacitated  by. 

p.  587. 
Instructions — ^when  erroneous  as  not  based  on.    p.  435. 
Judicial  notice — Municipal  Court  rules,    pp.  28,  34. 

when  not  taken  of  the  ordinance  on  appeal,    p.  630. 

Meaning  of  words — what  evidence  admissible  to  show.    p.  407. 

when  evidence  admissible  to  show.    p.  474. 

Negligence — ^when    Inadmissible   to   show   changes   after   accident. 

p.  556. 
Notes — when  inadmissible,    p.  88. 
Notice  of  negligent  method  of  work — what  admissible  to  disprove. 

p.  458. 


654  Ajppellate  Coubts  op  Illinois. 

Opinions — when    incompetent   as   to   safety   of   method    of    work. 

p.  463. 
ParoZ— when  inadmissible,    pp.  291,  589. 

when  inadmissible  to  vary  written  acceptance  of  draft    p.  375. 

when  oral  statements  cannot  be  added,  to  written  warranty. 

p.  293. 

when  rule  as  to  incidental  agreements  inapplicable,    p.  88. 

when  terms  of  note  cannot  be  varied  by.    p.  88. 

Pecuniary  condition  of  parties — when  admissible  to  show.    p.  407. 
Preponderance — when  instruction  prejudicial,    p.  435. 

how  determined,    p.  145. 

Presumption — right  to  base  upon  a  presumption,    p.  316. 

Rebuttal — ^when  exclusion  of,  not  erroneous,    p.  452. 

Res  gestw — ^when  declarations  as  to  cause  of  collision  not  part  ot 

p.  565. 
Suicide — when  practice  as  to  cleaning  revolver  admissible,    p.  440. 
Telephone  conversations — what  sufficient  to  establish  identity  of 

speaker,    p.  190. 
Value — what  is  prima  facia    p.  385. 

wlien  admissible  as  to  article  to  be  exchanged,    p.  386. 

Weight — determination  of.    pp.  494,  495. 

Wills — when  extrinsic  evidence  inadmissible,    p.  417. 

EXCHANGE  OP  PROPERTY. 
Abstract  of  title — what  not  a  compliance  with  agreement  to  furnish. 

p.  172. 
Automobile — when  evidence  of  actual  value  admissible,    p.  385. 
Contract — ^when  may  be  treated  as  terminated,    p.  172. 

EXECUTION. 
Equitable  relief — ^trial  of  right  of  property  as  precluding,    p.  490. 
Levy  and  removal  of  property — right  of  third  person  to  enjoin. 

p.  490. 
Levy  on  property  of  third  person — right  of  owner  to  enjoin,    p.  490. 
Malice — determination  as  to  whether  gist  of  action,    p.  419. 

when  gist  of  action,    p.  419. 

when  resort  to  extrinsic  evidence  to  ascertain  under  which 

count  verdict  rendered  is  unnecessary,    p.  419. 

Separate  maintenance  proceeding — when  judgment  creditor  of  hus- 
band may  intervene  in  suit  for.    p.  513. 

FEDERAL   COURTS. 
Dismissal   after   removal   <o— when    not   an   involuntary   nonsuit 
p.  234. 

FEES. 
Attorneys — ^right  of  payee  of  note  to  fill  in  blanks  for.    p.  350. 
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Masters  in  chancery — when  not  deprived  of  right  to  fees  because 

of  recital  in  order  of  reference,    p.  258. 
BoHcitars — ^when  allowance  to  receiver  improper,    p.  3. 

FIRH. 
Injury  to  Bervawt — ^propriety  of  nilings  on  instructions,    p.  136. 

FIXTURES. 
TraAe — ^when  not  lienahle.  •  p.  519. 

FORFEITURE. 
Contract  to  purchase — when  purchaser  must  object  to  title  to  avoid. 

p.  592. 
Earnest  money — ^when  proper,    p.  592. 
Lease — what  not  a  declaration  of.    p.  79. 
when  essential,    p.  79. 

FRAUD. 
Brokers — ^what  constitutes,    p.  426. 

Constructice  notice — when  doctrine  of  cannot  be  invoked,    p.  296. 
Evidence — when  insufficient  to  establish,    p.  426. 
False   representations — when    fraud,    p.    540. 
Lease — when  may  be  reformed  for.    p.  470. 

Sealed  instrument — ^when  inadmissible  to  show,  in  execution  of. 
p.  413. 

FRAUDS.   STATUTE   OF. 
Collateral  promise — ^what  evidence  admissible  to  show.    p.  474. 

when  statement  of  claim  based  on.    p.  474. 

Estoppel — when  party  estopped  to  set  up  Statute,  p.  328. 

Oral  promise  to  anstoer  for  debt  of  another — when  not  within  the 

Statute,    p.  474. 

when  sufficiently  evidenced  by  writing,    p.  474. 

Performance  within  one  year — when  oral  contract  terminable  within 

one  year  not  within  Statute,    p.  323. 

FRAUDULENT  CONVEYANCES. 
Bulk  Sales  Act — how  construed,    p.  388. 

validity  of  Act.    p.  490. 

validity  of  sales  made  in  violation  of.    p.  490. 

what  property  covered  by.    p.  388. 

Consideration — when  evidence  sufficient  to  show.    p.  501. 

GAMBLING. 
Option — ^when  contract  not    p.  38. 
Provision  for  resale— when  not  invalid  as  an  option  contract   p.  396. 


656  APPBIiLATB  COUBTS  OP  ILLINOIS. 

GARAGES. 
See  AuiOMOBiLBS  and  GAJUGBa 

GARNISHMENT. 
Aasignment  of  heneftt  of  contract — ^when  protected,    p.  178. 
Default  judgment — when  refusal  to  vacate  proper,    p.  €27. 
Judgment  against  original  debtor — when  proof  of  not  essentiaL 
p.  627. 

GUARANTY. 
Collections — ^when  guaranty  of  not  Indefinite,    p.   287. 
Consideration — ^when  breach  of  agreement  Inducing  making  of  not 

a  failure  of.    p.  41. 

when  defense  of  failure  of  Improper,    p.  41. 

Contract — ^when  not  void  for  Indeflnlteness.    p.  287. 

Debts  of  other  corporations — ^when  corporation  not  authorized  to 

guaranty,    p.  596. 

HABEAS  CORPUS. 
Custody  of  child — ^when  evidence  Insufficient  to  sustain  giving  cus- 
tody of  child  to  mother,    p.  141. 

HIGHWAYS. 
See  Roads  and  Bbidqss. 

HUSBAND   AND   WIFE. 
Dead  bodies — right  to  recover  for  mutilation  of  body  of  spouseu 

p.  48. 
Family  expenses — what  Is  meaning  of  term.    p.  664. 

what  is  nature  of  liability  for.    p.  564. 

Separate  maintenance — ^matters  which  may  be  determined  in  suit 

for.    p.  513. 
right  of  Intervening  petitioner  In  suit  for,  to  complain  of  suffl* 

clency  of  evidence  to  sustain  decree,    p.  513. 

what  Is  ground  for.    p.  390. 

when  amount  of  alimony  not  excessive,    pp.  390,  466. 

when  evidence  Insufficient  to  show  wife  entitled  to.    p.  342. 

when     evidence    shows    wife    living    apart    without    faulL 

pp.  466,  513. 

when  evidence  sustains  decree,    p.  466. 

when  finding  as  to  wife's  ownership  of  Insurance  money,  sus- 
tained by  evidence,    p.  513. 

when  judgment  creditor  of  husband  may  Intervene  a  suit  for. 

p.  513. 

when  quarrelsome  conduct  of  wife  no  defense,    p.  390. 
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IIJDEMNITY. 
Bond — what  l8  effect  of  refusal  of  tender  In  action  on  lost  notdp 

p.  116. 
Implied  contract — what  Insufficient  to  show.    p.  504. 
LiaHlities  existing  before  execution  of  contract — ^when  ind6mnit7 

does  not  cover,    p.  504. 
Ohligor  in  fidelity  bond — ^when  discharged  for  failure  of  obligee  to 

give  notice,    p.  340. 

INFANTS. 
Custody  of  child — when  eyidence  insufficient  to  sustain  finding  as 

to.    p.  141. 
Pareni — right  to  custody  of  child,    p.  141. 

INJUNCTION. 
Dissolution — ^when  decree  awarding  damages  not  sustained,    p.  222. 
Final  judgment — when  Injunction  order  not    p.  606. 
Interlocutory  orders — when  appealable,    p.  606. 
Levy  on  property  of  third  perxonr— right  of  owner  to  enjoin,    p.  490. 

INSOLVBNCT. 
Malice — determination  as  to  whether  gist  of  action,    p.  419« 
— -  when  gist  of  action,    p.  419. 

INSTRUCTIONa 
Abstract — when  may  be  refused  as  to  assumed  risk.    p.  S91. 
Abstract  statement  of  risks  cusumed — ^when  not  reversible,    p.  463. 
Assuming  facts — ^when  erroneous  as.    p.  435. 
Burden  of  proof — ^when  misleading,    p.  540. 
Carriers — when  erroneous  as  to  codefendant.    p.  430. 

when  not  misleading  as  to  decree  of  court    p.  492. 

Cautionary — ^when  may  be  given,    p.  565. 

Collision  toith  wagon — ^when  refusal  of  request  prejudiciaL    p.  352. 

Contribution  to  foreclosure  xole-rwhen  properly  refused,    p.  396. 

Death — ^when  correct  as  to  allowance  to  next  of  kin.    p.  391. 

i)ectom«on-^proprlety  of  referring  Jury  to.    p.  261. 

Defective  streets — when  proper  as  to  unforeseen  accidents,    p.  188. 

Defenses — ^when  not  erroneous  as  ignoring,    p.  261. 

Due  care — ^when  erroneous  in  omitting  elements  of.    p.  435. 

when  properly  refused,    p.  23. 

Emphasizing  facts — when  erroneous  as.    p.  543. 
Errors — ^when  cannot  be  complained  of.    p.  23.  ^ 

Factory  Act — ^when  correct  as  to  what  constitutes  compliance  with, 
p.  136. 

when  not  erroneous  though  not  in  language  of.    p.  186. 

when  properly  refused  under,    p.  136. 

Hole  in  street — when  instruction  misleading,    p.  88« 
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Implied  contract — when  proper  as  to.    p.  543. 

Improper  medical  treatment — ^when  Instruction  authorizing  recov- 
ery notwithstanding  proper,    p.  274. 

Language  of  statute — when  need  not  he  given  in.    p.  136. 

Malpractice — what  proper  in  action  for.    p.  644. 

Master  and  servant — ^when  Instruction  as  to  liahility  for  fire  prop- 
erly refused,    p.  186. 

Merger — ^when  properly  refused  as  to.    p.  396. 

Misleading — when  properly  refused  as.    p.  136. 

Objections — ^how  preserved,    p.  463. 

Preponderance  of  evidence — ^when  prejudicial    p.  435. 

Proximate  cause — when  not  misleading,    p.  453.  ^ 

Railroad  gates — when  instruction  properly  refused  as  ignoring  tact 
that  gate  was  up.    p.  23. 

Refusal — when  harmless  error,    p.  113. 

Requests — when  may  be  refused,    pp.  391,  492. 

Tender — when  rulings  as  to  erroneous,    p.  396. 

Testimony — ^when  properly  refused  for  characterizing  as  certain  and 
uncertain,    p.  23. 

INSURANCE. 
Application — ^when  answer  to  question  in,  not  false,    p.  331. 

when  portion  of  answer  to  question  in,  immateriaL     p.  831. 

Burden  of  proof — who  has.    p.  440. 

By-laws — when  amendment  reasonable,    p.  440. 

when  become  part  of  contract    p.  440. 

Construction — what  are  rules  as  to.    p.  486. 

Ownership  of  fund — ^when  evidence  sustains  finding  of  ownership 

in  wife.    p.  513. 
Suicide — presumption  against,    p.  331. 
when  evidence  as  to  practice  in  cleaning  revolver  admissible. 

p.  440. 

when  finding  against  sustained  by  evidence,    p.  331. 

Violation  of  law — effect  of  provision  limiting  liability  when  injury 

results  from.    p.  486. 

INTEREST. 
Accelerating  clause — ^when  does  not  render  loan  usurious,    p.  258. 
Agreement — ^how   construed   as   to   when   interest   begins   to   run. 

p.  119. 
Legacies — when  begin  to  draw  interest    p.  417. 

when  residuary  devisee  or  legatee  liable  for  interest  on.    p.  417. 

Professional  services — when  properly  allowed  on  claim  for.    p.  662. 
Unreasonable  delay — ^when  person  entitled  to  interest  irrespective 

of.    p.  543. 
Written  instruments — when  allowed  on.    p.  91. 
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INTERVENTION. 
Separate  maintenance — proceedings — right  of  intervener  in  suit  for, 

to  complain  of  evidence  to  sustain  decree,    p.  513. 
when  judgment  creditor  of  husband  may  intervene  in  suit  for. 

p.  513. 
Variance — when  not  entitled  to  question  on  appeal,    p.  513. 

INTOXICATING  LIQUORS. 
See  Dram  Shops. 

JUDGMENT. 
Adjudicated  matters — when  matters  previously  adjudicated  cannot 

be  considered  on  another  cross-bill.    p.  359. 
Amendment  after  term — ^what  must  be  shown,     p.  313. 
Conclusiveness — when  decree  approving  action  of  trustee  is.    p.  359. 
Confession — ^grounds  for  vacating,    p.  460. 
what  will  warrant  setting  aside  of.    p.  540. 

when  affidavit  sufficient  to  require  opening,    p.  420. 

when,  defects  in  certificate  of  notary  to  affidavit  waived,    p.  420. 

when  delay  in  applying  for  vacation  excusable,    p.  460. 

when  refusal  to  vacate  constitutes  error,    p.  460. 

Consent — orders  concluslvness  of.    p.  3. 

Default — ^when  denial  of  motion  to  vacate  not  an  abuse  of  discre- 
tion,   p.  205. 

when   Irregularity   of   proceedings   to  vacate   not  reversible. 

p.  383. 

when  order  of,  not  a  default  judgment    p.  176. 

when  refusal  to  vacate  proper,    p.  627. 

when  setting  aside  harmless  error,    p.  359. 

when  showing  as  to  meritorious  defense  not  sufficient  to  vacate. 

p.  172. 

when  verdict  sufficient  on  assessment  of  damages  after  de- 
fault,   p.    205. 

Fraud — ^when  divorce  decree  not  vacated  on  ground  of.    p.  146. 

Joint — when  cannot  be  sustained,    pp.  36,  306,  316. 

when  evidence  insufficient  to  sustain  for  labor  and  materials. 

p.  36. 

when  must  be  reversed  in  toto.    p.  599. 

Mechanic's  lien  proceeding — ^when  appellate  court  cannot  enter 
judgment  in.    p.  519. 

Motion  to  vacate — discretion  of  court  in  ruling  on.    p.  61. 

when   affidavit  insufficient  to   show   defense   on.    p.   61. 

when  affidavit  insufficient  to  show  diligence,    p.  61. 

Record — when  may  be  corrected  to  show  granting  of  new  triaL 
p.  453. 

Res  adjudicata — ^when  is  not  on  question  that  codefendant  was  an 
independent  contractor,    p.  504. 
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Res  adjudicata — when  petitioner  under  Insolvent  Act  estopped  to 
raise  question  of  malice,    p.  419. 

when  prior  decision  of  appellate  court  Is.    p.  91. 

Solicitor — when  decree  erroneous  as  directing  payment  to.    p.  3. 
Vacation — ^grounds  for.    p.  460. 

how  delay  In  application  may  be  explained,    p.  460. 

when  court  without  jurisdiction,    p.  15L 

when  not  vacated  In  equity,    p.  146. 

when  refusal  error,    p.  460. 

JURISDICTION. 
Adverse  finding  as  to  jurisdictionai  facts — ^when  decree  unaut]io> 
ized  after,    p.  279. 

JURY. 
Trial  hy— Tight  to  In  equity,    p.  466. 

LANDLORD  AND  TENANT. 

Ahandoninent'--d\ity  of  lessor  to  re-rent    p.  420. 

Breach  of  agreement  to  sell  lessor's  beer — ^when  does  not  Justify 
ejection  of  tenant    p.  163. 

Execution  of  lease — when  finding  as  to,  not  disturbed,    p.  62. 

Falling  off  stone  step — ^when  owner  liable  for  Injury  to  child  of 
tenant    p.  384. 

Forcible  ejection  of  tenant — ^what  does  not  Justify,    p.  163. 

Forcible  entry  by  landlord — ^what  constitutes,    p.  163. 

Forfeiture — ^what  not  a  declaration  of.    p.  79. 

what  not  evidence  of  declaration  of.    p.  79. 

when  prevented  by  tender  of  rent  prior  to  declaration  of. 

p.  79. 

when  provision  in  lease  does  not  dispense  with  declaration  of. 

p.  79. 

Injury-  to  child  of  tenant — ^when  owner  not  liable  for  caused  by  fall- 
ing from  roof.    p.  307. 

Injury  to  premises — when  tenant  not  liable  for.    p.  184. 

Lease — ^when  may  be  reformed  for  fraud,    p.  470. 

Lessors  contracting  to  complete  building — when  presumed  to  know 
that  quicksand  will  be  encountered,    p.  328. 

Movers — when  tenant  not  liable  for  damages  to  premises  by.    p.  184. 

Mutual  mistake — when  lease  will  be  reformed  for.    p.  470. 

Surrender  of  lease — sufQciency  of  evidence  to  show.    p.  62. 

LAUNDRIES. 
Delivery  of  possession — ^when  essential  to  recovery  of  compensation 

for  work  done.    p.  686. 
Payment — when  entitled  to  retain  laundry  untiL    p.  586. 
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UBEL  AND   SLANDER. 
Damages — when  excessive,    p.  1. 

when  $1200  is  excessive,    p.  407. 

TAhelous  per  se — ^when  question  not  involved,    p.  407. 

Malice — when  implied,    p.  407. 

Meaning  of  words — ^when  evidence  admissible  to  prove,    p.  407. 

Pecuniary  condition  of  parties — when  admissible  to  show.    p.  407. 

Plea  of  justification — when   case  must  be  submitted  to  Jury  on. 

p.  407. 
Pleading  and  proof — when  words  actionable  per  se.    p.  1. 
Privilege — ^when  defense  of  not  available,    p.  1. 

when  question  of  law.    p.  1. 

Pu'blication — ^when  not  privileged,    p.  407. 
Truth — ^when  a  defense,    p.  407. 

LICENSE. 
Dram  shops — ^when  Issuance  not  compelled  by  mandamus,    p.  424. 
Oarages — when  motor  club  required  to  secure,    p.  142. 

LIMITATION  OP  ACTIONS. 
Bills  of  lading — ^when  not  "evidences  of  indebtedness  In  writing." 

p.  96. 
Commencement  of  action — ^what  constitutes,    p.  407. 
Contract  for  public  improvement — when  suit  not  barred,    p.  828. 
Death — how  provision  of  Ohio  Act  as  it  construed,    p.  234. 
Mechani&s  lien  proceedings — ^time  for  bringing  suit  or  filing  claim. 

p.  529. 
Running  account — when  balance  due  on  not  barred,    j}.  328. 

LIS  PENDENS. 
Mortgage  foreclosure — ^when  effective  as.    p.  597. 
Purchaser  pendente  lit^ — ^when  affected  by  foreclosure  of  mortgage, 
p.  597. 

LOST  INSTRUMENTS. 
Indemnity  hond — ^what  is  the  effect  of  refusal  of  tender  of.    p.  116. 
Note — sufficiency  of  evidence  to  establish  loss  or  destruction,    p.  116. 

MALICIOUS  PROSECUTION. 
Favorable  termination  of  suit — when  evidence  insufficient  to  show, 
p.  603.- 

MANDAMUS. 

Bill  of  exceptions — ^when  application  for  leave  to  file  petition  to 
compel  signing  of  denied,    p.  354. 

Building  commissioner— when  ordinance  does  not  make  acts  dis- 
cretionary,   p.  449. 
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Civil  service — ^when  award  of,  to  compel  appointment  to  position 

erroneous,    p.  247. 

when   not   awarded,    p.  247. 

Demurrer — ^what  cannot  be  raised  by.    p.  449. 

Dram  shop — when  issuance  of  license  not  compelled  by.    p.  424. 

Ministerial  acts — ^when  acts  required  of  the  building  commissicmer 

ara    p.  449. 

when  performance  not  compelled  by  mandamus,    p.  449. 

Pleading — character  of.    p.  247. 

when  allegations  of  mandamus   not  admitted  by  demurrer. 

p.  610. 

Verification — necessity  for.    p.  449. 

— :-  when  want  of,  cannot  be  raised  by  demurrer,    p.  449. 

"Writ — necessity  for  showing  clear  right    p.  247. 

MANUFACTURERS. 
Bale  of  manufactured  articles — what  obligation  implied,    p.  589. 

MASTER  AND  SERVANT. 

Allegations  as  to  employment — when  declaration  need  not  be  amend- 
ed to  prevent  variance,    p.  224. 

Assumption  of  risk — what  evidence  necessary  to  rebut  inference  of. 
p.  453. 

what  is  rule  as  to.      p.  453. 

what  risks  not  assumed,    p.  453. 

when  a  question  for  jury.    p.  453. 

when  court  may  refuse  abstract  instructions  as  to.    p.  391. 

when    inapplicable   to    youthful    and    inexperienced   servant 

p.  191. 

when  painter  does  not  assume  risk  from  fumes,    p.  391. 

when  rule  inapplicable,    p.  276. 

Chauffeurs — when  negligence  of  not  imputable  to  employer,    p.  367. 

Contributory  negligence — when  question  for  jury.    p.  191. 

Direction  of  foreman — liability  to  servant  injured  while  acting 
under,    p.  463. 

Due  care  of  deceased — what  sufficient  to  "bhow.    p.  391. 

Due  care  of  servant — when  presumed  in  case  of  death,    p.  391. 

Elevator  door — when  leaving  open  proximate  cause  of  injury,    p.  261. 

Elevators — when  evidence  insufficient  to  show  negligence  in  operat- 
ing,   p.  502. 

Entering  service  of  another — when  precluded  by  contract    p.  153. 

Evidence — ^what  admissible  to  show  employee's  lack  of  notice  of 
negligent  method  of  work.    p.  453. 

when  opinions  as  to  safety  of  method  of  work  incompetent 

p.  453. 

Factory  Act — ^when  instruction  as  to  liability  under,  may  be  re- 
fused,   p.  136. 
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Factory  Ad — ^when  instruction  as  to  what  constitutes  compliance 
with  correct    p.  136. 

when  instruction  not  in  language  of,  not  erroneous,    p.  126. 

Fall  of  ladder — ^when  servant  entitled  to  recover  for.    p.  276. 

Fall  of  alag — ^what  evidence  inadmissible,    p.  656. 

Falling  doton  elevator  shaft — when  employee  not  guilty  of  contribu- 
tory negligence,    p.  261. 

Felloxo^ervant  relation — when  question  for  jury.    p.  191. 

Fellow-servant  rule — when  inapplicable,    p.  276. 

Fire — when  instruction  as  to  liability  under  Factory  Act  properly 
refused,    p.  126. 

when  instruction  on  duty  of  employer  to  provide  means  of 

escape  not  erroneous,    p.  136. 

when  instructions  properly  refused,    p.  136. 

Fumes  of  paint  and  gasoline — ^when  master  bound  to  warn  of  danger 
from.    p.  391. 

Independent  contractor — ^when  evidence  sufficient  to  show  liability 
on  part  of.    p.  599. 

when   not  liable  for  acts  of.    p.  699. 

when  original  cohtractor  not  liable  for  negligence  of  sub- 
contractor,   p.  699. 

when  persons  contracting  to  move  effects  of  tenants  are.    p.  184. 

when  res  adjudicata  on  question  of.    p.  504. 

Ingress  and  egress — when  instructions  as  to  compliance  with  Factory 
Act  correct    p.  136. 

Injury  tohile  closing  gate — when  defendant  not  entitled  to  peremp- 
tory instruction,    p.  224. 

Instruction — ^when  abstract  statement  of  risks  assumed  not  re- 
versible,   p.  463. 

when  not  erroneous  as  ignoring  defenses,    p.  261. 

when  properly  refused  as  misleading,    p.  136. 

Manager  of  grain  elevator — authority  to  engage  in  speculative  deals 
in  grain,    p.  213. 

Negligence  of  others — when  person  not  bound  to  anticipate,    p.  453. 

Pleading — ^when  amendment  or  additional  account  does  not  state 
new  cause  of  action,    p.  224. 

when  declaration  need  not  be  amended  to  prevent  variance. 

p.  224. 

when  proof  sufficient  to  sustain  allegations,    p.  191. 

when  refusal  to  allow  additional  plea  erroneous,    p.  234. 

when  specific  negligence  charged  must  be  proved,    p.  191. 

Proof — ^when  specific  negligence  charged  must  be  proved,    p.  191. 

Proximate  cause — ^accident  resulting  from  concurrent  negligence  of 
two  persons,    p.  261. 

when  instructions  as  to  not  misleading,    p.  453. 

Structural  employment — how  statutory  requirements  affect  liability 
in.    p.  603. 
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Unsafe  metJiod  of  work — yrhea  declaration  sufficient  to  support  find- 
ing,   p.  463. 

Wages — ^when  finding  for  plaintiff  sustained  by  evidence,    p.  619. 

Watchman  injured — ^when  defendant  not  entitled  to  peremptory  in- 
struction,   p.  224. 

liASTER  IN  CHANCERY. 
Fees — when  not  deprived  of  right  to  by  recitals  in  order  of  referencei 
p.  268. 

MECHANIC'S  LIENS. 
Claim — ^necessity  for  filing  before  suit    p.  629. 

time  for  filing  against  owner,    p.  629. 

Oonfroot— when  finding  as  to  terms  of  original,  sustained,    p.  879. 

Decree — ^when  not  sustained  by  evidence,    p.  116. 

Disappearing   beds  and   bookcases — ^when   evidence  insufllcient  to 

sustain  lien  for  installation,    p.  116. 
Improvements — ^when  no  lien  lies  for.    p.  619. 
Judgment — ^when  court  of  review  cannot  enter,    p.  619. 
lAen — improvements  for  which  given,    p.  619. 
Materials — what  are  not  within  section  1  of  Mechanic's  Lien  Act 

p.  116. 
Owner — ^when  contractor's  statement  to  sufficient    p.  379. 
Payment — ^when  court  of  review  cannot  apply  on  Uenable  items. 

p.  619. 
Permanent  fixtures — ^what  are.    p.  619. 

what  are  not.    p.  519. 

Buit — time  for  bringing  against    p.  629. 

Trade  fixtures — what  improvements  considered  as,  preventing  lien. 

p.  619. 

MISTAKE. 

Lease — ^when  may  be  reformed  for.    p.  470. 

MORTGAGES. 

Bill  to  redeem — what  allegations  insufficient  to  show  payment 
p.  697. 

Cross-bill — what  matters  may  not  be  adjudicated  on.    p.  634. 

Decree — when  erroneous  as  directing  payment  to  solicitor,    p.  8. 

Deficiency  decree — right  to.    p.  396. 

Foreclosure — what  is  effect  of.    p.  696. 

when  heirs  or  representatives  of  wife  of  mortgagor  not  neces- 
sary parties,    p.  258. 

when  not  invalid  because  of  failure  to  default  certain  de- 
fendants before  reference,    p.  268. 

when  not  precluded  by  fraudulent  representations  of  mort- 
gagee,   p.  426. 
when  purchaser  pendente  lite  affected  by.    p.  697, 
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Identity  of  note  secured — when  question  of  fact    p.  258. 

Junior  mortgagee — ^when  not  entitled  to  rents  pending  redemption. 

p.  19. 
Lis  pendens — ^when  foreclosure  effective  as.    p.  697. 
Redemption — ^when  cross-appeals  to  redeem,  properly  stricken,    p.  19. 

—  when  Junior  mortgagee  not  entitled  to,  pending  redemption, 
p.  19. 

who  entitled  to  during  period  of  redemption,    p.  19. 

who  entitled  to  rents  during  period  of.    p.  19. 

MUNICIPAL    CORPORATIONS. 
See  Cities  Am>  Villaqes. 

MUNICIPAL  COURT   OF  CHICAGO. 
Affidavit  of  merits — when  appellate  court  will  determine  suflBLciency 
of.    p.  34. 

—  when  may  be  stricken,    p.  375. 

—  when  rules  of  court  inapplicable,    p.  84, 
Bastardy  proceedings — ^Jurisdiction  of.    p.  495. 

Bill  of  exceptions — necessity  for  preserving  Judgment  In.    p.  72. 

when  cannot  be  treated  as  stenographic  report,    p.  72. 

Continuance — when  defendant  entitled  to,  on  ground  of  surprise. 

p.  105. 
Instructions — when  written  requests  may  be  refused,    p.  30. 
Bevieio — ^what  essential  to  preserve  questions  for.    p.  321. 
Rules — ^Judicial  notice  of.    pp.  28,   34. 

—  necessity  for  preservation  in  record,    p.  28. 
when  not  Judicially  noticed  on  appeal,    p.  321. 

Statement  of  claim — ^when  Judgment  not  reversed  for  insufficiency 
of.    p.  185. 

when  sufficient,    p.  185. 

Statement  of  facts — when  sufficient    p.  36. 

—  when  time  for  presenting,  may  be  extended,    p.  36. 
Stenographic  report — how  Amendment  of  1911  to  section  81  of  Prac- 
tice Act  construed,    p.  72. 

-^-~  when  insufficient    p.  36. 

NEGLIGENCE. 
Accident — ^when  automobile  collision  result  of.    p.  566. 
AdrrUssion  of — what  is  not    p.  430. 
Attractive  dangers — when  owner  of  building  not  liable  on  theory 

that  roof  was.    p.  307. 
Child — when  not  chargeable  with  contributory  negligence,    p.  435. 
Child  falling  from  roof — liability  of  landlord  for.    p.  307. 
Declaration — ^when  states  cause  of  action,    p.  274. 
Due   care — when    instruction    erroneous   as    omitting   element    ot 

p.  435. 

when  presumed  in  case  of  death,    p.  391. 
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^^—  — 

Due  care  of  deceased  person — what  sufficient  to  show.    p.  391. 
Duty — when  averment  of  may  be  inferred  from  facts  stated,    p.  274. 
Elements — what  are.    p.  566. 
Evidence — when    inadmissible    to    show    changes    after    accident 

p.  556. 
Fall  of  frozen  crusts  of  sand  pile — sufficiency  of  declaration,    p.  274. 

when  recovery  sustained,    p.  274. 

Falling  off  stone  step — when  owner  liable  to  child  of  tenant    p.  384. 
Imputed — what  is  rule  as  to.    p.  367. 

when  negligence  of  driver  not  imputed  to  occupant    p.  631. 

when   negligence  of  driver  of  automobile  imputed  to  occu- 
pant   p.  369. 
Indemnity  against — what  does  not  show  implied  contract  of.    p.  604. 
Instruction — when  erroneous  as  to  assuming  facts,    p.  435. 

when  not  objectionable  in  defining  ordinary  care.    p.  58. 

Negligence  of  another — ^when  person  not  bound  to  anticipate,    p.  453. 
Pedestrians — when  evidence  sufllcient  to  show  liability  for  injury 

to.    p.  113. 
ProsDimate  cause — accident  resulting  from  concurrent  negligence  of 

two  persons,    p.  261. 

what  are  elements  of.    p.  188. 

when  defective  street  is,  as  to  death  of  child  caused  by  fall  of 

ice  from  wagon,    p.  188. 
Safety  deposit  companies — when  liability   for  loss  of  money  not 

shown,    p.  316. 
Seller  of  coat — when  not  liable  for  injuries  caused  by  concealed  knife 

blade  therein,    p.  355. 
Unforeseen  accident — sufficiency  of  instructions  as  to  liability  for. 

p.  188. 
Unlawful  speed — when  proof  of  constitutes  prima  facie  case.    p.  461. 
Wilful  misconduct — when  declaration  sufficient  to  charge,    p.  48. 

NEGOTIABLE  INSTRUMENTS. 

Acceptance — rights  of  purchaser  of  draft  before,    p.  375. 

what  constitutes  conditional,    p.  375. 

when  written  may  not  be  varied  by  parol,    p.  375. 

Acceptor — what  defense  not  available  to.    p.  375. 

Blanks — effect  of  filling  in,  for  attorneys  fees  as  alteration,    p.  350. 

right  of  payee  to  fill  in  for  attorneys  fees.    p.  350. 

when  may  be  filled  in.    p.  350. 

Bona  fide  purchasers — who  are.    p.  426. 

Certificate  of  deposit — construction  of  agreement  as  to  when  in- 
terest begins  to  run.    p.  119. 

Evidence — ^when  note  sued  on  inadmissible,    p.  88. 

Identity  of  notes  secured  hy  trtat  deed — ^when  question  of  fact 
p.  258. 

Lost  note — sufficiency  of  evidence  to  show  loss  or  destruction,    p.  116. 

—  what  is  effect  of  refusal  of  tender  of  indemnity  bond.     p.  116. 
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Notice  of  inflrmitu — what  essential  to  charge  purchaser  of  draft 
with.    p.  375. 

when  purchaser  of  draft  not  charged  with.    p.  375. 

Title  of  holder — when  not  affected  by  notice  of  infirmity  subse- 
quent to  issuance  of  draft,    p.  375. 

Parol  evidence — ^when  terms  of  note  cannot  be  varied  by.    p.  88. 

NEW  TRIAL. 
Newly-discovered  evidence — when  not  ground  for.    p.  587. 
Record — ^when  may  be  amended  to  show  granting  of.    p.  453. 

NOTARIES  PUBLIC. 
AfUdavit—yrYiejL  defect  in  certificate  of  foreign  notary  waived,    p.  420. 

NOTICE. 
Constructive — ^when  doctrine  of  can  not  be  invoked,    p.  296. 

PARENT  AND  CHILD. 
Conveyance — ^when  evidence  sufficient  to  show  consideration,    p.  501. 
Custody  of  child — who  has  right  to.    p.  141. 
Mother — when  evidence  insufficient  to  sustain  finding  giving  cus- 
tody of  child  to.    p.  141. 

PARTIES. 
Action  hy  creditor  of  decedent — ^when  co-executor  not  a  necessary 

party,    p.  620. 
Foreclosure  of  mortgage — ^when  heirs  or  representatives  of  wife  of 

mortgagor  not  necessary  parties,    p.  258. 

PARTNERSHIP. 
Change  of — when  not  a  defense  in  action  on  contract    p.  662. 
Existence — ^when  finding  as  to»  not  disturbed,    p.  568. 
Inquiry  as  to  terms — ^when  proper  on  cross-examination,    p.  562. 
Names — when  presumed  to  be  truly  set  forth  In  declaration,    p.  562. 
Proof  o/— when  unnecessary,    p.  562. 

PAYMENT. 
Application — ^when  reviewing  court  cannot  apply  on  Uenable  items. 

p.  519. 
Controls — ^when  payable  In  money,    p.  323. 

Evidence — when  sufficient  to  show  payment  by  tbird  person,  p.  296. 
Stock  suhscriptions — ^when  finding  as  to  payment  sustained,  p.  341. 
Wrongful  payment  of  check — ^when  declaration  insufficient    p.  157. 

PHYSICIANS. 
Dentists — ^what  Instructions  proper  In  action  for  malpractice,    p.  544. 
Employment — ^proof  of.    p.  857. 
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pleading. 

AdditiofMl  count — ^when  does  not  state  new  cause  of  action, 
pp.  205,  224. 

when  may  be  filed,    p.  205. 

Additional  plea — ^when  refusal  to  allow  filing  erroneous,    pp.  231,  234. 

Affidavit  of  claim — what  are  requisites  of.    p.  34. 

Affidavit  of  merits — ^what  are  essentials  of.    p.  410. 

when  insufficient    p.  410. 

when  may  be  stricken,    p.  375. 

when  municipal  court  rule  inapplicable,    p.  84. 

when  sufficient    p.  34. 

Amended  hill — ^when  evidence  insufiicient  to  excuse  failure  to  plead 
to.    p.  172. 

Amended  replication — ^when  allowing  filing  of  not  erroneous,    p.  19 L 

Amendment — when  does  not  state  new  cause  of  action,    p.  224. 

when  proper,    p.  599. 

Counts  under  which  verdict  rendered — ^when  extrinsic  evidence  in- 
admissible to  ascertain,    p.  419. 

Declaration — ^when  counts  insufficient  after  verdict    p.  396. 

Demurrer — ^what  not  admitted  on,  in  equity,    p.  466. 

what  Is  effect  of,  as  an  admission,    p.  449. 

when  allegations  of  law  not  admitted  by.    p.  610. 

when  error  in  sustaining  waived,    p.  396. 

Duty — ^when  averment  of  may  be  inferred  from  facta  stated,    p.  274. 

Evidentiary  facta — necessity  for  pleading,     p.  453. 

Exhibits — ^what  is  effect  of  reference  to.    p.  396. 

when  reference  to  ineffective,      p.  110. 

Mandamus — character  of.     p.  247. 

Negligence — ^when  declaration  states  cause  of  action,    p.  274. 

Original  hill — when  answer  abandoned,    p.  172. 

Receivers — ^when  declaration  against  surety  on  bond  insufficient 
p.  593. 

Replication — ^when  not  responsive  to  plea.     p.  396. 

Riens  per  descent — ^when  parol  evidence  sufficient  to  establish  plea 
of.    p.  620. 

when  plea  of  established,    p.  620. 

Section  55  of  Practice  Act — how  construed,    p.  34. 

Slander — ^when  actionable  per  se.     p.  1. 

Special  plea — when  goes  to  entire  declaration,     p.  599. 

Variance — when  declaration  need  not  be  amended  to  prevent    p.  224. 

Verification — ^when  ^nnot  be  raised  by  demurrer,    p.  449. 

Wilful  misconduct — ^when  declaration  sufficient  to  charga     p.  48. 

Wrongful  payment  of  check — ^when  declaration  insufficient    p.  157. 

PRINCIPAL  AND  AGE3NT. 
Authority — ^when  evidence  sufficient  to  establish,    p.  176. 
Commission — when  agent  entitled  to.    p.  372. 
when  right  to  not  affected  by  time  of  delivery,    p.  87S. 
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Declaration  of  agent — when  part  of  res  gest®.    p.  474. 

Manager  of  grain  elevator — authority  to  engage  in  speculative  deals 

in  grain,    p.  211. 
Ratification — when  evidence  insufficient  to  show  as  to  speculative 

transaction  of  agents,    p.  213. 

PROBATE  COURT. 
Appeals  from — ^what  essential,    p.  73. 

when  not  properly  perfected,    p.  73. 

8pecial  appearance — when  does  not  confer  Jurisdiction  on  circuit 
court  on  appeal,    p.  73. 

PROCESS. 

Ahuse — how  distinguished  from  malicious  use.    p.  603. 

Defects — when  waived  by  appearance,    p.  407. 

Malicious  use — ^how  distinguished  from  abuse,     p.  608. 

what  constitutes,    p.  603. 

what  must  be  averred  and  proved  in  action  for.    p.  603. 

when  evidence  insufficient  to  show  favorable  termination  of 

suit    p.  603. 

Service  hy  copy  of  hill — ^right  to  resort  to  in  proceeding  to  sell  land 
to  pay  debts,     p.  314. 

Service  by  publication — ^when  party  cannot  complain  of  defectlva 
p.  19. 

PRODUCTION  OP  BOOKS  AND  PAPERS. 

Dismissal — when  proper  for  noncompliance  with  order  for  produc- 
tion,   p.  412. 

PROPERTY. 
Dead  bodies — ^who  entitled  to  controL      p.  48. 

PUBLICATION. 
Process — when  party  cannot  complain  of  defective  service  by.    p.  19 

RAILROADS. 
Advertising — when  contract  for  payable  in  money  under  statute 

prohibiting  issuance  of  transportation,    p.  323. 
Collision — ^when  instruction  properly  refused,    p.  23. 
Due  care — when  instructions  properly  refused  on  question  of.    p.  23. 
Failure  to  look  and  listen — ^when  not  negligence  per  se.    p.  68. 
Gatemen — when  negligence  of  not  excused,    p.  23. 
Gates — ^right  to  cross  tracks  when  gates  up.    p.  23. 
Instructions — when  properly  refused   as  ignoring  facts,     p.   23. 

RECEIVERS. 
Appeals —when  entitled  to.    p.  3. 
Bond — when  declaration  against  surety  insufficient    p.  693. 
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Compensation — ^when  right  to,  forfeited,    p.  3. 

Costs — when  improperly  taxed  against,    p.  3. 

Court  orders — when  parties  estopped  to  complain  of  acts  done  pur- 
suant to.    p.  3. 

Distribution  of  money — ^when  not  personally  liable  for  error  of 
court  in  directing,    p.  3. 

Estoppel — acts  pursuant  to  court  order,    p.  3. 

Funds — rights  as  to  custody  of.    p.  19. 

•  when  receiver  or  surety  liable,    p.  593. 

Bolicitor^s  fee — ^when  allowance  of,  improper,    p.  8. 

RECORDS. 
Amendment — ^when  proper  to  show  granting  of  new  trial,    p.  453. 

REFERENCE. 
Foreclosure  proceedings — when  not  invalid  because  of  failure  to  de- 
fault certain  defendants  before  reference,     p.  258. 

REFORMATION  OF  INSTRUMENTS. 
Lease — when  may  be  reformed  for  fraud,    p.  470. 
Mutwal  mistake — when  lease  will  be  reformed  for.    p.  470. 

RELEASE. 
Consideration — ^wfaat  constitutes  sufficient     p.  586. 
yolicJ— when.    p.  586. 

REMOVAL  OF  CAUSES. 
JHsmissal  after  removal  to  federal  court — when  not  an  involuntary 
nonsuit    p.  234. 

REPLEVIN. 
Demand — ^when  necessary,    p.  382. 

ROADS  AND  BRIDGES. 

Automohiles — when  negligence  of  pedestrians  question  for  Jury, 
p.  461. 

Collision  ufith  wagon — ^when  evidence  sufficient  to  show  negligence, 
p.  631. 

Injured  by  wagon  shaft — ^when  evidence  sufficient  to  sustain  liabil- 
ity,   p.  113. 

Injury  to  pedestrians — when  evidence  of  due  care  sufficient    p.  113. 

SAFETY  DEPOSIT  COMPANIES. 
Bailment — ^when  relation  created  by  renting  safe  deposit  box.    p.  316. 
Care — what  degree  required,    p.  316. 
when  not  required  to  prove  perfect  safety,    p.  316. 
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L088  of  money — when  liability  not  shown,    p.  316. 
Negligence — when  evidence  insufficient  to  show.    p.  816. 

SALES. 

Action  for  price — ^when  evidence  sufficient  to  sustain  finding,    p.  628. 

Action  for  price  of  store  fixtures — ^when  findings  of  court  sustained, 
p.  689. 

Breach  of  agreement  to  sell  lessor^s  heer — ^when  does  not  Justify 
ejection  of  tenant,    p.  163. 

Breach  of  contract — what  damages  recoverable  for.    p.  589. 

Brewery  contracts — ^how  construed  as  to  termination,    p.  38. 

Bulk  Sales  Act — validity  of  sales  made  in  violation  of.    p.  490. 

Coat — ^when  seller  not  liable  for  injuries  from  concealed  knife  blade 
therein,    p.  355. 

Contracts — hqw  provision  as  to  termination  construed,    p.  38. 

Contribution  to  foreclosure  sale — when  instructions  properly  re- 
fused,   p.  396. 

Defects  in  articles  sold — when  purchaser  not  estopped  to  complain 
of.     p.  589. 

Direction  of  verdict — ^when  proper,    p.  171. 

Ooods  sold  to  partnership — when  finding  as  to  existence  of  partner- 
ship not  disturbed,    p.  568. 

Identity  of  purchaser — ^when  finding  as  to  sustained,    p.  543. 

Implied  contract — when  instructions  as  to  proper,     p.  543. 

Judgment  for  purchase  price — when  sustained  by  evidence,    p.  182. 

Manufactured  articles — what  obligation  implied  from  sale  of.    p.  589. 

Merger — when  requested  instructions  as  to,  properly  refused,    p.  396. 

Option — when  contract  is  not.    p.  38. 

Parol  evidence — when  inadmissible,    p.  589. 

Purchase  price — when  finding  for  plaintiff  sustained  In  action  to 
recover,    p.  91. 

Purchaser — when  liable  on  contract  of  sale.    p.  589. 

Rescission — necessity  for  rescission  in  toto.    p.  293. 

what  essential  to  exercise  of  right  by  buyer,    p.  293. 

when  buyer  loses  right    p.  293. 

Warranty — ^measure  of  damages  for  breach,    p.  293. 

when  construction  of  contract  as  to,  is  for  court    p.  293. 

when  evidence  insufficient  to  justify  allowance  for  damages 

for  breach,    p.  293. 

when  evidence  sufficient  to  show  breach,    p.  430. 

when  not  implied,    p.  293. 

when  oral  statement  cannot  be  added  to.    p.  293. 

SBPARATE   MAINTENANCB. 
See  Husband  and  Wite. 
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set-off  and  recoupment. 

Award  of  arbitration — when  no  bar  to  right  to  set-off  damages. 

p.  105. 
Individual  demands — right  to  set-off  against  Joint  demands,    p.  291. 
Mutual  dehts — ^necessity,  as  to  condition  to  right  of  set-off.    p,  562. 
Unliquidated  damages — ^when  may  be  set-off.    p.  689. 

STATUTE  OF  FRAUDS. 
See  Fbauds,  Statute  or. 

STREET  RAILROADS. 
Collision   toith   toagon — ^when   refusal   of   instructions   prejudicial. 

p.  352. 

when   verdict  for  plaintiff  sustained,     p.   94. 

ContriJ)utory  negligence — ^when  crossing  ahead  of  approaching  car 

is  not    p.  63. 
when  occupant  of  automobile  driven  by  another  guilty  of. 

p.  369. 

SUICIDE. 
Evidence — when  practice  as  to  cleaning  revolver  admissible,    p.  440. 
Finding  against — ^when  sustained  by  evidence,    p.  331. 

TELEGRAPH  COMPANIES. 
Loss  of  package — what  is  measure  of  damages,     p.  606. 
Nondelivery  of  package — when  liable  for.    p.  606. 

TELEPHONE. 
Conversations  over — ^what  sufficient  to  establish  identity  of  speaker. 
p.  190. 

TENDER. 
Instructions — ^when  rulings  on  erroneous,    p.  896. 

THEATRES. 
Customs  and  usages — when   evidence  insufficient  to  establish  in 
theatrical  profession,    p.  510. 

TRESPASS. 
Dead  bodies — right  of  action  for  mutilation,    p.  48. 

when  declaration  states  cause  of  action  for.    p.  48. 

Wilful  misconduct — when  declaration  sufficient  to  charge,    p.  48. 

TRIAL. 
Adjournment — ^when  refusal  not  abuse  of  discretion,    p.  191. 
Conspiracy — when  propositions  of  law  as  to,  correct,    p.  12L 
Credibility  of  ioitnesses — ^when  question  for  Jury.    p.  89L 
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ZHredion  of  verdict—when  proper,    p.  171. 

Expert  teatimonu — when  admissible  on  redirect  examination,    p.  492. 
Findinff — when  inconsistent  with  special  findings,      p.  121. 
Number  of  uHtnesaea — discretion  In  limiting,    p.  32. 

when  limitation  ot  not  an  abuse  of  discretion,    p.  32. 

Presence  of  partf/*a  famifit — ^when  not  erroneons.    p.  463. 
Propositions  of  laio — ^when  correct  in  action  for  conspiracy,    p.  12L 
Questions  for  coiirt-— construction  of  written  warranty,    p.  293. 
Rebuttal  evidence — ^when  exclusion  of,  not  erroneous,    p.  462. 
Remarks  of  counsel — ^when  improper  and  prejudicial,    pp.  139,  486. 
Remarks  of  court — ^when  Improper,  harmless,    p.  391. 
Venue — ^when  application  for  change,  too  lata    p.  466. 
Verdict— -vrhea  court  may  direct  Jury  to  correct    p.  682. 

TROVER  AND  CONVERSION. 
Evidence— whea  sustains  recoyery.    p.  687. 
OfvnersMp — ^when  finding  as  to  sustained,    p.  880. 

TRUSTS. 
Decree  approving  action  of  trustee — ^when  conclusive,    p.  369. 
Insolvency  of  defendants — ^when  bill  for  accounting  need  not  allege. 

p.  466. 
Third  personn-wheai  may  be  required  to  account  In  equity,    p.  466. 

USURY. 
Accelerating  clause — ^when  does  not  render  loan  usurious,    p.  268. 
Provisions  of  note — ^when  do  not  render  loan  usurious,    p.  268. 

VENDORS  AND  VENDEES. 
Abstract  of  iitlo—what  not  a  compliance  with  agreement  to  furnish. 

p.  172. 
Amount  of  incumbrance— when  eyldence  insufllclent  to  show  false 

representations  by  broker,    p.  426. 
Earnest  money — when  may  be  forfeited,    p.  692. 
Forfeiture — ^when  purchaser  must  object  to  title  to  avoid,    p.  692. 
Objections  to  title — ^when  provision  of  contract  as  to  notice  not 

waived,    p.  692. 
Oral  contract — when  not  enforceable,    p.  291. 
Verbal  agreements — when  merged  in  deed.    p.  291. 

VENUE. 
Application  for  change— when  too  lata    p.  466. 
Crime— necessity  for  proof  ot    p.  271. 

VERDICTS. 
Additional  count  after— when  no  new  cause  of  action  stated,    p.  206. 
Correctiof»— when  court  may  direct  Jury  to  maka    p.  632. 
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Counts  under  which  verdict  rendered — when  extrinsic  evidence  In- 
admissible to  ascertain,    p.  419. 
Damages — when  sufficient  on  assessment  after  default    p.  206. 
Excessive — when  $600  not.    p.  384. 

when  $900  not    p.  492. 

^^when   $1200   is.    p.    407. 

when  $2000  not    p.  506. 

when  $3000  is.    p.  276. 

when  $4000  not    p.  453. 

— r-  when  $5000  not    p.  391. 

Findings — ^when  inconsistent  With  special,    p.  12L 

Slander — when  damages  excessiye.    p.  L 

WAIVER. 
Contract  for  sale  of  land— when,  proyisions  of,  not  waived,    p.  592. 

WILLS. 
Construction — ^when  parties  precluded  from  insisting  upon  different 

construction  of.    p.  359. 
Extrinsic  evidence — ^when  inadmissibl&      p.  417. 
Income  accruing  to  beneficiary  hefore  death — ^when  does  not  pass 

to  his  estate,    p.  359. 
Legacies — liability  for  payment  ot    p.  417. 
rules  as  to  lapsing  of,  where  legatee  dies  before  testatrix. 

p.  196. 

when  begin  to  draw  interest    p.  417. 

when  charged  on  the  real  estate,    p.  417. 

when  language  sufficient  to  charge  real  estate  with.    p.  417. 

when  words  in,  do  not  prevent  lapsing  of.    p.  196. 

WITNESSES. 

Attometf  in  case — ^weight  to  be  given  testimony  of.    p.  480. 

Bastardy  proceedings — ^when  cross-examination  of  defendant  proper, 
p.  495. 

Competency — how  affected  by  previous  incapacity,    p.  687. 

when  determination  for,  discretionary,    p.   587. 

when  devisee  not  incompetent,    p.  620. 

Credibility — when  question  for  jury.    p.  391. 

Cross-examination — when  permitting  improper,  prejudicial,     p.  139. 

when  restriction  not  erroneous  in  bastardy  proceeding,    p.  30. 

Devisees — when  not  incompetent     p.  620. 

Impeaching  evidence — when  may  be  refused,    p.  474. 

Impeachment — when  party  cannot  impeach  his  own  witness,    p.  566. 

Insanity — when  previous  incapacity  from,  does  not  render  incom- 
petent,   p.  587. 

Limitation  of  number — discretion  of  court    p.  82. 

when  not  an  abuse  of  discretion,      p.  32. 
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Partnership — ^when  inquiry  as  to  terms  of,  improper  on  cross-exam- 
ination,   p.  562. 
Redirect  examination — when  expert  testimony  admissible  on.    p.  492. 
Testimony  at  another  proceeding — ^when  may  be  admitted,    p.  556. 

WORDS  AND  PHRASES. 
Meaning  of  toorda — ^when  evidence  admissible  to  show.    p.  474. 
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